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D?   THE 


APPELLATE  COURTS  OF  ILLINOIS. 


Second  District — May  Term,  1889. 


Samuel  M.  Adams 

V. 

John  E.  Decker. 


Agency — Sale  of  Real  Estate — When  Entitled  to  Commission — Notice. 

1.  When  an  Skgeni  is  employed  to  sell  land  and  finds  a  purchaser  whom 
the  owner  accepts  and  to  whom  he  sells,  the  asrent  is  entitled  to  commissions 
althou^rh  the  seller  may  not  secure  the  same  terms  of  sale  which  he  had  pro- 
posed through  the  agent. 

2.  The  fact  that  the  owner  is  not  notified  that  the  purchaser  has  been 
sent  to  him  by  the  agent  is  immaterial. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Cirenit  Court  of  Stark  County ;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Miles  A:  Fuller,  for  appellant 

The  rule  is  clearly  established  by  the  following  cases  that 
the  broker  who  furnishes  a  purchaser  acceptable  to  the  prin- 
cipal and  to  whom  a  sale  is  made,  is  entitled  to  his  commis- 
sions, and  the  cases  which  hold^  that  brokers  have  not  earned 
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their  cominission8,  on  examination,  will  be  found  to  be  cases 
where  7W  sales  were  made  because  the  purchasers  would  not 
comply  with  the  terms  specified,  or  because  there  were  other 
reasons,  besides  a  change  of  terms  agreed  to  by  the"[>rincipals, 
that  deprived  them  of  it.  Coleman  v.  Meade,  13  Bush.  (Ky.) 
358;  Wood  v.  Stephens,  46  Mo.  555;  Lincoln  v.  McOlatchie, 
36  Conn.  136;  Potvin  v.  Carran,  13  Neb.  303;  Goss  y. 
Stevens,  32  Minn.  472;  Stewart  v.  Mather,  32  Wis.  349; 
Carter  v.  Webster,  79  111.  436 ;  Ratts  v.  Shepherd,  14  Pac. 
liep.  (Kan.)  496  ;  Kock  v.  Emmerling,  22  How.  69  ;  Lawrence 
v.  Atw6od,  1  111.  App.  218  ;  Goodridge  v.  Holladay,  18  III. 
App.  365 ;  Little  v.  Rees,  26  N.  W.  liep.  7 ;  Gottschalk  v. 
Jennings,  45  Am.  Dec.  70. 

Mr.  C.  C.  Wii^oN,  for  appellee. 

The  law  is  well  settled  in  this  State  that  where  the  broker 
undertakes  to  furnish  a  purchaser  on  stated  terms,  before  he 
is  entitled  to  his  commission  he  must  have  furnished  to  the 
seller  a  purchaser  who  is  able,  ready  and  willing  to  make  the 
purchase  on  the  terms  fixed  between  the  seller  and  broker. 
Pratt  V.  Hotchkiss,  10  111.  App.  603  ;  Sievers  v.  Griffin,  14 
111.  App.  63;  Goodrichv.  Holladay,  18111.  App.  365;  see  alb o 
Sibbald  v.  Bethlehem  Iron  Company,  83  K  Y.  378;  Clen. 
denon  v.  Pancoast,  75  Pa.  St.  213 ;  McGavock  v.  Woodlief, 
20  How.  U.S.  221 ;  McArthur  v.  Slau8on,53  Wis.  41 ;  Nesbit 
V.  Helser,  49  Mo.  383 ;  Coleman  v.  Mead,  13  Bush.  (Ky.) 
358;  Williams  v.  McGraw,  52  Mich.  480  ;  Wyley  v.  Marine 
Nat.  Bank,  61  N.  Y.  415. 

C.  B.  Smith,  J.  This  suit  was  in  assumpsit  brought  by 
appellant,  Adams,  against  appellee,  Decker,  to  recover  for  cer- 
tain commissions  claimed  by  appellant,  for  selling  a  farm 
belonging  to  appellee  and  his  brother.  The  facts  disclosed  by 
the  record  are  these  : 

Appellant,  Adams,  was  a  real  estate  agent  engaged  in  buy- 
ing and  selling  land  on  commission.  Appellee,  John  K 
Decker,  and  his  brother,  owned  a  farm  they  wanted  to  sell. 
The  transaction  had  its  beginning  in  the  following  letter : 
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"  Wyoming,  III.,  Dec.  8,  1887. 
*'  S.  M.  Adams,  Esq. 

^'Dear  Sir: — My  brother  aud  I  dosiro  to  sell  our  Lafayette 
farm.  If  you  can  find  us  a  purchaser  will  give  you  $200. 
There  is  223  acres;  $4,500  can  remain  on  the  place,  secured 
by  mortgage;  balance  must  be  cash.  We  want  $8,500  for  it 
and  it  is  as  cheap  as  dirt.  If  wo  can  do  no  better  will  take 
$S,200,  which  will  give  us  $8,000  and  you  $200.  What  can 
you  do  for  us  ? 

"  Yours,  etc., 

"  John  E.  Decker." 

After  Jippellant  received  this  letter  he  went  to  Benjamin 
R.  Brown,  who  wanted  to  buy  a  farm  for  his  son,  and  called 
his  attention  to  this  Decker  farm,  informed  him  it  was  for  sale, 
gave  him  a  description  of  it  aud  asked  him  to  go  and  see  it. 
Bro\Cn  went  to  see  the  farm  and  also  saw  both  tlie  Deckers 
about  it  and  was  sliowed  over  the  farm  by  them.  After 
Brown  and  his  son  had  twice  examined  the  farm  he  con- 
cluded a  purchase  of  it  with  the  Deckers  at  the  price  of 
^,200,  but  not  all  cash  except  tlie  $4,500. 

In  that  respect  the  terms  finally  agreed  upon  between  the 
Deckers  and  Brown  differed  from  the  terms  of  sale  proposed 
in  the  letter  to  appellant.  Brown  paid  $2,200  cash,  assumed 
the  $4,500  mortgage,  and  Deckers  accepted  a  second  mortgage 
on  the  farm  for  $1,500.  Brown  never  went  b:ick  to  appel- 
lant, Adam^,  to  have  any  further  transaction  with  him  about 
the  farm,  after  Adams  had  first  referred  him  to  it,  but  had 
all  the  remaininsf  transactions  with  the  Djcker  brothers. 
Brown  swears  that  he  bought  the  farm  for  his  son  and  that 
he  went  to  see  it  at  the  request  of  appellant,  and  that  he  did 
not  know  the  farm  was  for  sale  until  appellant  informed  him 
of  it  and  requested  him  to  go  and  see  it.  The  foregoing  is 
the  evidence  offered  on  behalf  of  the  plaintiff.  Tiie  defend- 
ant below  offered  no  thing. against  it.  A  jury  was  waived  and 
the  case  tried  before  the  court  by  agreement.  The  court 
found  for  the  defendant  and  after  overruling  a  motion  for  a 
new  trial  gave  judgment  for  defendant  for  his  costs.  The 
plaintiff  took  proper  exceptions  and  now  brings  the  case  here 
un  appeal  and  makes  the  usual  assignments  of  error. 
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We  think  the  finding  and  judgment  of  the  court  was  clearly 
wrong.  The  proof  is  clear  and  wholly  uncontradicted,  that 
the  defendant  requested  api^ellant  to  sell  their  farm.  This 
he  proceeded  at  once  to  do,  and  very  soon  sent  appellee  :i 
purchaser  who  bought  the  farm,  at  the  price  fixed  in  the 
letter  to  the  agent,  but  upon  slightly  diflPerent  terms  as  to  the 
amount  of  the  cash  payment.  The  letter  asked  the  appellant 
to  find  a  purchaser  at  $S,200,  for  which  appellee  offered  to 
pay  $200.     This  was  done. 

We  understand  the  law  to  be  well  settled  in  this  State,  as 
well  as  almost  everywhere  else,  that  when  an  agent  is 
employed  to  sell  land  and  find  a  purchaser,  and  does  so  find  a 
purchaser,  whom  the  owner  of  the  laud  accepts,  and  to  whom 
he  sells  his  land,  then  the  agent  is  entitled  to  his  commission; 
and  it  is  a  matter  of  no  importance  whether  the  seller  exacts 
from  the  purchaser  the  same  terms  he  proposed  through  his 
agent  or  not. 

When  the  purchaser  is  brought  or  sent  to  him  by  the  agent, 
he  may  or  may  not,  as  he  likes,  insist  on  the  terms  he  gave 
his  agent,  and  may  refuse  to  sell  on  any  other  terms,  and  if 
he  does  so  refuse,  then  the  agent  can  claim  no.  commission; 
but  if  the  seller  waives  the  terms  proposed  through  the  agent 
and  accepts  the  purchaser  under  different  terms,  prices  or  condi- 
tions, then  he  is  liable  for  the  commission  to  his  agent.  Any 
other  rule  would  enable  the  sellei*  to  insist  on  some  changes 
of  terms  or  accept  proposed  ones  from  the  purchaser  secured 
by  the  agent,  and  thus  defeat  all  claims  due  the  agent.  This 
is  not  the  law. 

The  principles  herein  announced  are  in  harmony  with  the 
former  rulings  of  this  court  in  Lawrence  v.  Atwood,  1  111. 
App.218;  Goodrich  v.  Holliday,18  111.  App.  365,  and  with  the 
rulings  of  the  Supreme  Court  in  Carter  v.  Webster,  79  111.  435. 

It  is  further  urged  by  appellee  that  he  had  no  notice  that 
Brown  was  sent  to  him  by  appellant,  Adams.  This  objection 
we  regard  as  of  no  importance.  It  is  wholly  unimportant 
whether  appellee  knew  that  his  purchaser  was  sent  by  appellant 
or  not.  It  is  sufficient  if  that  was  the  fact  and  he  was  not  misled 
by  the  agent.  Lord  v.  Matthews,  51  N.  T.  124;  Ilanford  v. 
Sliepler,  4  Daly  (N.  Y.),  243.  Reversed  and  remanded. 
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William  Ross 

V. 

The  People, 

Bastardy — Intercourse — Time  qf. 

In  a  bastardy  proceedingr  the  precise  time  of  the  allofired  act  of  coition, 
if  it  be  within  the  proper  period  of  grest-ation,  is  immaterial,  even  though 
the  complaining  witness  may  have  fixed  the  time  definitely,  except  as 
affecting  the  credibility  of  the  witness. 

[Opinion  tiled  December  16,  1889.] 

Appeal  from  the  Circnit  Court  of  Henderson  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Kirkpatrick  &  Alexander,  for  appellant 

Messrs.  Raus,  Cooper,  and  Pepper  &  Scoit,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  prosecution  for  bastardy 
^.gainst  William  Ross,  on  complaint  of  Florence  Marshall,  the 
prosecuting  witness.  The  case  was  begun  in  the  County 
Court  of  Henderson  County,  and  upon  issues  joined  and  a 
trial  before  a  jury,  the  defendant  was  convicted  and  found  to 
be  the  father  of  Florence  Marshall's  child,  and  a  judgment  of 
conviction  entered  on  that  verdict.  Appellant  appealed  to 
the  Circuit  Court,  and  upon  a  trial  being  had  in  that  court 
appellant  was  again  found  guilty,  and  after  overruling  a  motion 
for  a  new  trial,  the  court  entered  judgment  on  the  verdict. 
Appellant  now  prosecutes  this  appeal  and  assigns  the  usual 
errors  and  asks  for  a  reversal. 

It  is  first  objected  that  the  verdict  was  against  the  evidence. 
The  prosecutrix,  Florence  Marshall,  testifies  very  positively 
that  appellant  had  sexnal  intercourse  with  her  but  once,  and 
that  it  occurred  on  the  night  of  the  20th  day  of  November, 
on  the  Sabbath  evening  after  prayer  meeting  on  the  road 
between  her  home  and  Olena,  as   she  and  appellant  were 
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returning  home  together  from  prayer  meeting  in  a  buggy  or 
spring  wagon,  and  that  from  such  intercourse  alio  became 
pregnant  and  gave  birth  to  a  child  on  the  18th  day  of  August, 
1888;  that  she  was  then  and  now  is  an  unmarried  woman,  and 
that  William  Eoss  is  the  father  of  her  child.  Slie  further 
swears  that  appellant  is  the  only  person  who  ever  liad  connec- 
tion with  her.  This  was  all  the  evidence  ofifcred  for  the 
people  in  chief. 

To  escape  the  force  of  this  evidence  the  defendant  called 
several  witnesses,  mostly  of  liis  own  family,  to  prove  an  alibi^ 
and  also  to  prove  that  at  the  time  he  was  walking  on  crutches 
and\inable  to  be  abroad  in  a  waii:on  or  buggy.  Some  four  or 
five  witnesses  testify  that  on  the  evening  of  the  20th  of 
November,  appellant  was  at  the  house  of  Charles  Davis,  in 
company  with  his  two  sisters  and  a  brother,  and  remained 
there  until  9  or  10  o'clock  at  niorht,  and  that  thev  all  went 
home  together.  These  and  other  witnesses  also  testify  that 
appellant  was  thrown  from  a  horse  on  October  30th,  and  that 
he  walked  on  crutches  nntil  about  the  first  of  December.  In 
rebuttal  appellee  called  several  witnesses  who  contradict  the 
witnesses  for  defendant  upon  both  points. 

The  defendant  himself  refused  or  declined  to  testify  in  his 
own  behalf.  We  think  he  is  not  in  a  position  to  complain  of 
the  jury  for  believing  the  prosecutrix,  when  he  himself,  hav- 
ing the  right  and  opportunity,  declined  to  contradict  her. 
The  jury  have  a  right  to  consider  his  silence  when  it  was  so 
important  to  him  to  speak.  His  silence  was  a  strong  circum- 
stance against  him.  We  think  the  evidence  offered  in  sup- 
port of  thea^/J/,  and  of  the  crutch  theory,  fails  to  overcome 
the  uncontradicted  testimony  of  the  prosecutrix  and  the  testi- 
mony offered  in  rebuttal  by  the  appellee,  and  that  the  verdict  , 
is  sustained  bv  the  evidence. 

Tlie  defendant  insists  that  inasmuch  as  the  prosecuting 
witness  fixes  the  date  with  a  good  deal  of  positiveness  on 
the  20th  of  November,  that  she  is  therefore  bound  by  the 
date.  But  this  is  an  error.  The  precise  date  is  not  material 
except  as  affecting  the  credibility  of  the  witness.  Holcomb 
V.  The  People,  79  111.  409.  She  may  well  be  mistaken  in  the 
exact  date,  and  yet  that  will  not  relieve  the  appellant  if  the 
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jury  are  satisfied  he  was  and  is  the  father  of  the  child.  In 
addition  to  her  swearing  to  the  particular  date  she  also  swears 
positively  that  appellant  was  the  father  of  her  child,  and  that 
she  never  had  sexual  intercourse  with  any  one  else.  There  is 
not  a  particle  of  evidence  to  contradict  any  part  of  her  testi- 
mony except  as  to  the  date  she  names,  and  we  have  seen  this 
is  not  material,  so  that  the  proof  shows  the  sexual  act  to  be 
within  the  proper  period  of  gestation. 

But  counsel  for  appellant  frankly  admit  in  their  argument 
before  us  that,  **  We  do  not  here  claim  that  the  verdict  was* 
against  the  eoidoicey  At  the  same  time  counsel  complain  that 
the  court  deprived  them  of  their  evidence  by  its  refu«al  to 
instruct  the  jury  that  if  they  should  find  from  the  evidence 
that  Florence  Marshall  testified  that  the  child  was  begotten 
on  the  20th  of  November,  and  that  appellant  was  not  with 
her  on  that  occasion  and  could  not  have  begotten  the  child 
on  that  day,  that  then  the  jury  should  fi.nd  for  the  defendant. 
The  purpose  and  effect  of  this  instruction  was  to  make  time 
material.  The  instruction  refused  did  not  contain  a  correct 
principle  of  law  and  was  properly  refused  under  the  authority 
of  Holcomb  V.  The  People,  supra.  It  may  be  further  observed 
in  reference  to  the  refusal  of  this  instruction  that  even  if  it 
contains  a  correct  proposition  of  law,  still,  the  proposition 
contained  in  it  was  self-evident  to  any  intelligent  mind,  and 
its  refusal  could  work  no  harm  to  appellant.  The  instruc- 
tions given  for  the  people,  and  of  which  complaint  is  also 
made,  simply  informed  the  jury  tiiat  the  precise  date  was  not 
material.  In  this  there  was  no  error.  Fiudins:  no  error  in 
the  record,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  Drury 

V. 

Washington  Wolfe  et  al. 

Usury — Compound  Interest — Including  Interest  with  Printipal  in  Note 
— Intent. 
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Any  mode  of  arriving  at  the  amount  of  interest  to  be  pnid  On  a  loan,  the 
contract  for  which  is  made  in  advance,  which  results  in  the  taking  and 
reserving  more  than  at  the  rate  of  ten  per  cent  per  annum  on  euch  one 
hundred  dollars  loaned,  muat  be  regarded  as  a  device  to  evade  the  u^ury 
law.  That  the  lender  acted  in  good  faith  and  was  free  from  actual  intent 
to  violate  the  law  is  immaterial. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  J.  Glknn,  Judge,  presiding. 

Messrs.  Pepper  &  Scott,  for  appellant. 

Messrs.  Bassbtt  &  Bassett,  for  appellees. 

Lacey,  J.  This  was  a  bill  tp  foreclose  a  raort^ao;e  given 
by  appellees  to  appellant  on  certain  real  estate,  to  secure 
$10,275.86,  evidenced  by  certain  four  promissory  notes  of  the 
same  date;  one  for  $2,000  due  in  one  year  from  date  without 
interest  till  due;  one  for  $2,500  due  in  two  years,  and  one  for 
$2,500  due  in  two  years  from  date,  and  one  in  three  years 
from  date  for  $3,275.80,  all  without  interest  till  due. 

All  the  notes  except  the  last  liave.been  paid,  and  a  portion 
of  that.  The  appellees  pleaded  usury  to  the  amount  remaining 
due  on  the  last  note.  The  cause  was  refeiTcd  to  the  master, 
who,  upon  the  evidence,  found  that  there  was  usury  in  tlie 
inception  of  the  contract  and  so  reported.  Upon  exceptions 
to  the  master's  report  in  the  Circuit  Court  the  court  sus- 
tained the  report  of  the  master  and  dismissed  the  bill,  which, 
if  there  was  usury,  was  correct.  From  this  decree  this  appeal 
is  taken. 

There  is  not  much  question  or  dispute  as  to  the  facts  of 
this  case.  It  appears  that  the  notes  were  given  in  considera- 
tion of  a  loan  of  $8,000  by  appellant  to  appellees  at  ten  per 
cent  interest,  as  follows:  Notes  were  to  be  given  for  the 
amount,  one  for  $2,000  due  in  one  year  with  ten  per  cent  inter- 
est, one  for  $2,500  due  in  two  years,  one  for  $2,500  due  in 
three  years,  and  one  for  $2,500  due  in  four  years,  all  drawing 
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ten  per  cent  interest.  When  the  notes  came  to  be  drawn 
th^y  were  drawn  np  by  appellant's  direction  as  shown  by  the 
notes  and  mortgage.  The  method  adopted  by  the  parties  to 
arrive  at  the  amount  of  thp  notes  and  interest  was  as  foUowg  : 
The  interest  at  ten  per  cent  was  calculated  on  the  entire  sum 
Joaned  for  one  year  and  then  it  was  added  to  the  principal  sum 
and  the  first  note  taken  from  it;  i.  e,^  $2,000,  and  then  the 
interest  calculated  on  the  remainder  at  the  same  rate;  and  in 
like  manner  another  note  or  sum  of  $2,500  was  taken  from  the 
said  last  sum  of  principal  and  interest,  and  so  on  till  the  last 
note  was  reached,  and  what  then  remained  was  included  in 
the  last  note  of  $3,275.80,  which  is  the  one  in  suit.  In  this 
last  note  there  was  included  all  the  interest  intended  to  be 
reserved  on  the  entire  amount  for  the  entire  time  for  which 
the  money  was  loaned  at  ten  per  cent,  with  compound 
interest,  and  also  $1,000  of  the  principal.  It  will  be  seen 
that  the  entire  interest  at  ten  per  cent,  pn  the  $8,000,  for 
the  time  for  which  it  was  loaned,  would  amount  to  tiie  sum 
of  $2,000,  and  there  was  therefore  included  in  the  said  note 
the  sum  of  $275.80  for  interest,  in  excess  of  that  sum. 

This  kind  of  a  transaction  is  sought  to  be  supported  by 
counsel  for  appellant,  by  supposing  that  if  the  appellee  had  at 
the  end  of.  the  first  year  actually  paid  to  'appellant  on  the 
entire  $8,000,  with  the  interest  added,  the  sum  of  $2,000,  first 
deducting  the  interest  out  of  the  payment  and  then  reloaning 
the  interest,  and  so  on  to  the  end,  the  transaction  would  have 
been  legal  and  free  from  usury,  and  the  same  amount  of  money 
would  have  been  secured  to  the  payee  of  the  notes.  This 
may  be  admitted,  but  it  does  not  by  any  means  follow  that 
where  these  transactions  are  merely  chimerical  and  exist  only 
in  analogy  that  it  will  bo  free  from  usury.  On  the  cmtrary, 
such  mode  of  arriving  at  the  amount  of  interest,  which  results 
in  the  taking  and  reserving  more  than  at  the  rate  of  ten  pdr 
cent  per  annum  on  each  one  hundred  dollars  loaned  and  for- 
borne, can  only  be  regarded  as  one  of  the  many  makeshifts  and 
devices  by  which  the  usury  laws  are  attempted  to  be  evaded. 
This  transaction  and  the  mode  of  computing  the  interest,  and 
the  interest  to  be  paid,  was  all   agreed  upon  before  the  notes 
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were  signed,  and  the  notes  signed  in  pursuance  thereof.  It 
does  nbt  matter  that  the  appellant,  as  is  contended,  was  acting 
in  good  faith  and  free  from  anj  actual  intention  of  violating 
the  law.  He  intended  to  receive  the  amount  of  interest 
included  in  the  notes  and  such  intention  and  attempt  was  in 
palpable  violation  of  the  statute  against  usury.  The  question 
is  clearly  settled  in  a  number  of  eases  decided  in  the  Supreme 
Court,  some  of  which  were  first  decided  by  this  court.  Leon- 
ard V.  Potter,  106  111.  99;  Bank  of  Galesburg  v.  Davis,  108 
111.  633;  Harris  v.  Bressler,  119  III.  467;  Peddicord  v.  Connard, 
85  111.  104. 

Therefore,  there  was  no  error  in  the  court  below  holding  the 
notes  to  have  been  taken  in  violation  of  the  statute  against 
usury  and  rendering  the  decree  it  did. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 


William  L.  Coyne 

V. 

Phillip  Dooley. 


Negotiahle  Tnsfruments — Note — Fraudulently  Raised — Suit  hy  Assignee 
— Negligence  of  Maker — Illiterate  Person. 

Where  a  note,  which  had  been  fraudulently  raised,  is  purchased  for  value 
before  maturity,  and  the  maker  wus  unable  to  read  or  write,  which  was 
known  to  the  assignee,  but  signed  by  a  mark,  in  an  action  by  the  a^^signee 
the  jury  were  correctly  instructed  that  no  negligence  was  to  be  imputed 
to  the  maker  because  there  were  unfilled  blanks  in  the  note  at  the  time 
of  signing,  it  having  .been  shown  that  the  maker  required  the  note  to  be 
read  over  to  him  by  his^son  before  signing. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  County  Court  of  Mercer  County;  the 
Hon.  J.  H.  CoNNELL,  Judge,  presiding. 

Messrs.  Bassktt  &  Bassett,  for  appellant. 
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The  general  principle  is  well  settled  that  when  the  drawer 
of  a  bill  or  maker  of  a  note  is  negligent  in  the  execution  of 
the  instrument,  and  leaves  room  for  any  alteration  to  be  made 
either  by  insertion  or  erasure,  without  defacing  it  or  exciting 
the  suspicion  of  a  careful  man,  he  will  be  liable  upon  it  to  any 
future  holder  and  assignee  who  bought  the  same  before  it  was 
due  and  without  notice,  when  the  opportunit}'  which  he  lias 
afforded  has  been  embraced  and  the  instrument  filled  up  with 
a  larger  amount  or  different  terms  than  those  it  bore  at  the 
time  he  signed  it.  Daniel  on  Negotiable  Instruments,  Vol. 
2,  page  377,  Sections  1405  and  1406;  Elliott  v.  Levings,  54 
111.  213;  Harvey  v.  Smith,  63  111.  224;  Yokum  v.  Smith,  63 
111.  321;  Siebel  v.  Vaughan,  69  111.  257;  Holmes  v.  Hale,  71 
111.  552. 

It  is  the  duty  of  a  person  signing  a  promissory  no^e  to  use 
reasonable  and  ordinary  precaution  to  avoid  imposition,  and 
if  he  does  not,  an  innocent  person  should  not  suffer  loss  for 
his  want  of  care.  Anderson  v.  Warner,  71  111.  20;  Zimmer- 
man V.  Roth,  75  Penn.  State,  188;  Blakely  v.  Johnson,  13 
Bush.  204. 

In  Simms  v.  Rice,  69  111.  90,  the  court  said :  ^'Appellants 
were  dealing  with  a  stranger,  and  if  they  knew  he  was  an 
agent  selling  such  machinery,  it  was  enough  to  arouse  their  ' 
suspicions."  But  this  and  all  other  decisions  in  that  line  were 
overruled  in  Comstock  v.  Hannah,  76  111.  530;  see  Shreeves 
V.  Allen,  79  111.  553;  Smith  v.  Culton,  5  111.  App.  422;  Sher- 
wood V.  Morrison,  17  111.  App.  591;  Goodman  v.  Seward,  20 
How.  343;  Murray  v.  Lardner,  2  Wall.  120;  Welch  v.  Sage, 
47  N.  Y.  143;  Seybol  v.  National  Currency  Bank,  54  N.  Y. 
288;  Chapman  V.  Rose,  56  N.  Y.  137. 

Messrs.  Pepper  &  Scott,  for  appellee. 

Upton,  P.  J.  This  was  assumpsit  by  the  assignee  against 
the  maker  of  a  promissory  note,  commenced  in  the  County 
Court  of  Mercer  County.  Appellee,  defendant  below,  pleaded 
the  "general  issue"  smd^^non  est  factum'^  ^svorn  to.  The 
cause  was  submitted  to  the  court  on  issues  joined,  the  finding 
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and  judgment  for  defendant.  The  canse  is  here  on  appeal. 
The  errors  assigned  are  that  the  conrt  en-ed  in  its  findings  on 
pi-opositions  of  law  submitted,  and  that  the  evidence  does  not 
snpport  the  judgment,  as  well  as  in  refusing  a  new  trial. 

The  evidence  shows  that  the  note  was  given  for  lightning 
rods  put  upon  the  barn  of  appellee.  The  payee  of  the  note, 
one  G.  W.  Warner,  made  a  contract  to  put  up  the  rods  for 
$35  and  after  thej  were  put  up,  the  note  was  drawn  bj  the 
payee  and  by  him  read  to  the  appellee,  and  also  read  by  the 
son  of  appellee  to  him;  both  read  the  note  as  it  was  then 
written,  for  the  sum  of  $36.12,  dated  July,  1879,  due  on  the  first 
day  of  August,  1880,  with  interest  at  seven  per  cent.  Appel- 
lee is  an  unlettered  man  and  could  neither  read  nor  write,  and 
he  authorized  his  young  son  to  write  his  name  as  witness,  and 
to  write  appellee's  name  thereto  as  maker  thereof,  which  he 
did,  and  appellee  made  his  mark  *'X"  to  the  note.  This  note 
was  upon  a  printed  blank  filled  up,  about  six  inches  in  lengtli, 
with  the  dollar  mark  in  the  top  left  hand  corner,  with  lined 
spaces  of  about  one  inch  long,  and  a  blank  space  in  the  body 
of  the  note  for  inserting  the  amount  in  writing  over  a  dotted 
line,  at  the  end  of  which  was  the  word  ''dollars"  at  the  right 
hand  side  of  the  note,  which  dotted  space  is  nearly  four  inches 
in  length.  The  note  as  originally  drawn,  as  the  evidence 
shows,  was  for  the  sum  of  $36.12,  and  was  written  near  the 
right  hand  margin  of  the  blank,  leaving  a  distance  of  some  two 
inches  of  the  dotted  space  at  the  left  hand  margin  of  the  note, 
in  which  was  afterward  inserted,  with  apparently  the  same 
pen  and  ink,  the  words  "  one  hundred  and"  in  the  same  hand- 
writing as  the  body  of  the  note,  and  the  figure  "  1"  inserted 
before  the  "36.12"  in  the  space  in  the  top  left  hand  corner 
of  the  note,  so  that  the  note  was  "raised"  one  hundred 
(dollars. 

Appellant  resided  in  Eock  Island,  some  thirteen  miles  from 
the  residence  of  appellee;  he  was  personally  acquainted  with 
appellee,  and  knew  him  to  be  pecuniarily  responsible.  The 
payee  of  the  note,  Warner,  told  appellant  that  the  note  was 
given  for  a  lightning  rod,  before  he  purchased  it;  that  the 
bank  sent  him  to  appellant,  and  appellant  knew  the  business 
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iQ  which  appellee  was  engaged.  Under  these  circumstances 
appellant  purchased  the.  note  of  Warner  some  two  months 
before  dne,  and  it  was  duly  assigned  to  him,  and  he  is  the 
holder  thereof  for  value. 

The  real  question  involved  in  the  case  is  whether  there  was 
neglip^ence  in  the  maker  of  the  note  in  the  drafting  and  exe- 
cution thereof  and  putting  it  into  circulation  in  the  manner 
above  described,  so  that  it  could  be  filled  up,  and  deceive  a 
""^  bona  Jlde'*^  purchaser,  or  holder  for  value. 

It  was  conceded  by  both  parties  (as  of  course)  that  any  ma- 
terial alteration  in  the  terms  of  a  promissory  note,  made  with- 
out the  knowledge  and  consent  of  the  maker  after  its  delivery, 
renders  it  void  in  the  hands  of  payee  or  assignee. 

The  court  below  held  that  if  the  note  offered  in  evidence 
was  changed  or  altered  by  inserting  in  the  body  of  the  note  the 
words  "  one  hundred  and "  and  the  figure  "  1 "  without 
appellee's  consent,  and  after  the  execution  and  delivery  of  the 
note,  then  appellant,  as  assignee,  could  not  recover  unless  it 
appeared  from  the  evidence  that  the  defendant  left  blanks  in 
the  note  that  might  be  filled  up,  and  was,  under  the  circum- 
stances, chargeable  with  negligence  in  so  doing;  that  a  man 
who  can  neither  read  nor  write  and  who  signs  a  note  by  his 
mark  is  not  chargeable  with  negligence,  if  there  should  be  in 
such  note  a  blank  which  is  afterward  filled  up,  "raising"  the 
amount  of  the  note^  that  one  who  takes  a  note  as  assignee 
or  purchaser  signed  by  a  mark  only,  and  knows  that  the  maker 
can  not  read  or  write,  is  presumed  to  take  it  with  knowledge 
that  negligence  is  not  to  be  imputed  to  the  maker  under  such 
circumstances,  even  though  there  were  unfilled  blanks  in  the 
notes  at  the  time  of  signing  the  same.  Upon  full  considera- 
tion of  this  contention,  we  are  inclined  to  hold  with  the  trial 
court.  The  question  whether  a  party  has  been  negligent  in  a 
particular  case,  is  one  of  mingled  law  and  fact.  The  extent 
of  the  defendant's  duty  in  any  particular  case  is  to  be  deter- 
mined by  a  consideration  of  his  circumstances  so  far  as  known. 
The  law  imposes  duties  upon  men  according  to  the  circum- 
stances under  which  they  are  called  to  act,  and  hence  it  would 
seem   to  follow  that  an   assignee,  taking  commercial   paper, 
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which  is  executed  as  was  the  note  in  the  case  at  bar,  and  the 
party  so  executing  it  was  so  wanting  in  knowledge  and  busi- 
ness capacity  as  to  be  unable  to  read  or  write,  and  that  fact 
was  known  to  snch  assignee,  "no  negligence  can  be  imputed 
to  the  maker  under  such  circumstances,  even  though  there 
were  unfilled  blanks  in  the  note  at  the  time  of  signing,"  as 
held  by  the  trial  court. 

In  the  case  at  bar  appellee  gave  his  note  as  it  was  read  to 
him,  and  for  the  amount  agreed  upon.  As  to  that  amount 
he  did  not  rely  upon  the  statement  of  the  payee,  but  caused 
the  note  to  be  read  by  his  son,  and  all  agreed  that  the 
note  was  then  correctly  written  and  read  to  him.  That 
was  the  inost  he  could  do.  He  could  not,  by  personal  exami- 
nation or  inspection,  have  done  more,  for  neither  would  have 
been. of  aid  to  him  in  determining  his  duty  or  obligation  in 
tlie  premises.  We  understand  that  the  courts  in  our  own 
State,  as  elsewhere,  make  a  distinction  upon  the  question  of 
diligence  (and  the  amount  and  character  of  the  diligence) 
required  of  the  maker  of  a  promissory  note,  between  a  person 
who  can  read  and  lorite^  and  one  who  can  not. 

In  Wheeler  &  Wilson  Man.  Co.  v.  Long,  8  111.  App.  463, 
the  court  say:  "When  a  person  is  not  illiterate,  blind,  or 
unacquainted  with  our  language,  etc ;  *  *  *  even,  an 
illiterate  person  will  be  bound  if  he  execute  without  requiring 
the  instrument  to  be  read;"  citing  Thoroughgood's  case,  2 
Coke,  9,  and  Strong  v.  Linnington,  8  111.  App.  436,  in  which 
last  case  the  court  say :  "  We  do  not  regard  it  either  law 
or  common  sense  that  a  man  who  can  read^  and  fails  to  read 
an  instrument  which  he  signs,  must,  under  all  circumstances, 
have  negligence  imputed,  which  would  deprive  him  of  the 
defense  here  set  up  (fraud  in  executing  the  instrument);  for 
fraud  assumes  such  a  varietv  of  forms  as  to  set  all  svstcmatic 
classification  of  its  victims  at  utter  defiance."  So  that  this 
defense  is  not  limited  necessarily  to  the  illiterate,  the  blind,  or 
those  unacquainted  with  our  language.  Ha^h  case  depends 
tipon  its  oion  drciiinMances.  The  law  is  comprehensively 
stated  by  Justice  Boyles  in  Foster  v.  McKinnow,  38  L.  J.  R. 
N.  S.  310. 
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In  Leach  v.  Nichols,  55  111.  276,  it  is  said :  "  It  seems  plain 
on  principle  and  upon  authority  that  if  a  blind  man,  or  any 
"fnan  who  can  not  re<id^  or  a  man  who  for  some  reason  (not 
implying  negligence)  forboars  to  read  *  *  *  is  thrown 
off  his  gnard  by  reason  of  the  relation  of  the  parties,  and  the  . 
conduct  of  the  payee  *  *  *  negligence  would  not  be 
imputable.". 

In  Taylor  v.  Atchineon,  54  111.  196,  which  was  a  snit  by  the 
assignee  of  a  note  assigned  before  maturity,  and  fraud  in 
obtaining  the  execution  was  set  up  in  defense,  it  was  said  by 
the  court,  "  if  the  party  executing  a  note  is  able  to  read  read- 
ily he  should  examine  the  instrument  or  procure  it  to  be  read 
by  some  one  in  whom  he  can  place  confidence,"  etc.;  if  he 
does  not,  he  .may  be  chargeable  with  negligence.  The  con- 
verse of  that  proposition  is  the  case  at  bar. 

The  court  further  say  in  the  case  last  referred  to :  **'  While 
this  may  not  be  the  precaution  which  would  have  been 
observed  by  an  unusually  cautious  man,  still  we  think  he 
acted  as  the  great  mass  of  men  not  in  or  educated  to  busi- 
ness, act  in  such  cases,  and  he  was  only  required  to  use  rea- 
sonable caution,  such  as  governs  the  majority  of  prudent  men, 
in  the  transaction,  to  escape  the  imputation  of  negligence." 

So«in  the  case  at  bar  it  may  be  said  without  the  hazard  of 
successful  contradiction,  that  the  appellee  was  only  required 
to  use  reasonable  caution,  such  as  governs  the  majority  of 
prudent  men  in  the  transaction  of  business  of  like  character, 
such  as  they  would  make  use  of,  and  that  he  did  so  act,  we 
think  the  evidence  in  this  record  fully  shows ;  and  we  think 
that  no  imputation  of  negligence  could  be  charged  against 
him  under  the  circumstances  in  the  evidence  in  this  case. 

Finding  no  substantial  error  in  this  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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Chicago  &  Northwestern  Railway  Company. 


Hightrays — BUI  to  Enjoin   Laymg  Out  of — Railtcay  Trad' — Consfi- 
f  iutionality  of  Statute — Franchise — Freehold — Appellate  Court — Juris-* 
diction  of. 

Upon  a  bill  filed  by  a  railroad  company  to  enjoin  committRionerR  of  high- 
ways from  layinfl^  out  a  highway  for  public  and  private  use  across  its  track, 
their  action  beino:  based  upon  **  An  Act  in  regard  to  Rjids  and  Bridges  in 
Counties  under  Township  Organization,"  etc.,  etc.«  the  court  below  firrant- 
ing  the  injunction  and  an  appeal  being  taken,  this  court  holds,  on  motion 
to  dismiss,  that  no  serious  debatable  question  was  presented  by  the  record 
as  to  the  constitutionality  of  the  statute)  in  question,  and  that  no  franchise 
was  involved,  but  that  a  question  of  freehold  arose  under  the  decision  of 
the  Supreme  Court  in  Chaplin  v.  Commrs.  of  Highways,  126  III.  264,  and 
that  the  appeal  must  be  dismissed. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Lee  Count j;  the  Hon. 
William  Bkown,  Judge,  presiding. 

This  was  a  bill  in  equity  seeking  to  enjoin  the  opening  of  a 
highway  which  had  been  surveyed  and  laid  out  by  the  appel- 
lant for  public  and  private  use,  between  the  dwelling  house 
of  one  Cornelius  Vroom  and  a  public  highway  in  said  county 
of  Lee,  crossing  the  track  and  one  hundred  feet  right  of  way 
of  the  appellee,  which  crossing  had  been  attempted  to  be 
condemned  by  the  commissioners  of  highways.  It  was 
alleged  in  the  bill  that  the  appellant's  claim  to  the  right  to 
open  up  the  said  highway  across  appellee's  right  of  way  and 
maintain  a  road  over  said  land,  and  obstruct  said  track,  was 
"  mere  pretense,  having  no  foundation  in  fact  or  law.'' 

Upon  answer  by  appellants  and  upon  hearing,  the  injunc- 
tion temporarily  granted  was  made  perpetual,  from  which 
order  and  decree  this  appeal  was  taken  by  the  appellant.  The 
appellant's  answer  sets  out  in  detail  the  entire  proceedings  of 
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the  commissioners  of  highways  in  laying  out  the  road,  as  well 
as  the  final  order. 

The  road  is  attempted  to  be  laid  out  in  accordance  with  the 
provisions  of  an  act  entitled,  "  An  act  in  regard  to  roads 
and  bridges  in  counties  under  township  organization,  and  to 
repeal  an  act  and  parts  of  acts  herein  named."  Approved 
June  23,  1883,  and  in  force  July  1, 1 883.  See  Session  Laws 
1883,  136.  Sec.  54  of  the  act  under  which  these  proceed- 
ings were  had,read6  as  follows:  "  Roads  for  private  and  pub^ 
lie  nse  of  the  width  of  three  rods  or  less  may  be  laid  out 
from  one  dwelling  or  plantation  of  an  individual  to  any  pub- 
lic road,  or  from  one  public  road  to  another,  or  from  a  lot  of 
land  to  a  public  road,  on  petition  to  the  commissioners  by  any 
person  directly  interested.  The  commissioners  on  receiving 
such  petition  shall  have  power  to  lay  out  the  road  as  asked 
for  therein,  to  which  end  they  shall  proceed  afnd  examine  into 
the  merits  of  the  case,  and  shall  be  governed  in  their  proceed- 
ings by  the  rules  and  regulations  prescribed  in  this  act  in 
relation  to  public  roads.  The  jury  shall  consider  the  dam- 
ages that  may  result  to  parties  from  said  proposed  road,  and 
shall  assess  the  damages  to  each  individual  owner  of  lands 
affected  thereby.  The  amount  of  such  damages  shall  be  paid 
by  the  persons  benefited  thereby,  to  the  extent  and  in  pro- 
portion that  they  are  benefited,  to  be  determined  and  declared 
by  the  jury.  The  remainder  of  the  amount  of  damages  over 
and  above  that  to  be  paid  by  the  parties  as  aforesaid  shall  bi 
paid  by  the  town  as  in  other  cases.  The  amount  of  damages 
to  be  paid  by  individuals  shall  be  paid  to  the  parties  entitled 
thereto  before  the  road  shall  be  opened  for  use.  An  appeal 
may  be  taken  on  the  question  of  the  propriety  and  necessity 
of  such  road  as  in  other  cases." 

The  petition  directed  to  the  highway  commissioners  of  the 
town  of  Nelson  signed  by  Cornelius  Vroom  was  as  follows : 
"  Petitioner,  a  person  directly  interested  in  the  road  hereinafter 
prayed  for,  petitions  that  you  lay  out  a  new  road  for  private 
and  public  use,  of  the  width  of  two  rods,  as  follows:  Begin- 
ning at  a  point  three  rods  north,  seventy-nine  degrees  east, 
from  the  southeast  corner  of  the  main  body  of  petitioner's 
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d^yelling  house,  located  on  the  southwest  quarter  of  section 
sixteen  in  said  town  of  Nelson  (said  point  being  on  a  lot  of 
land  owned  by  petitioner).  Then  south  nine  degrees  east 
across  the  right  of  way  of  the  Chicago  &  North- Western  Rail- 
way Company,  to  the  public  highway  next  south  said  right 
of  way  and  running  parallel  therewith,  known  as  the  Dixon 
and  Nelson  road;  the  point  where  said  line  would  strike  said 
highway  being  the  terminal  point  of  the  road  herein  prayed 
for."  The  commissioners,  after  deciding  to  lay  out  the  road 
and  making  the  necessary  order,  gave  the  legal  notices 
required  by  statute,  caused  a  survey  to  be  made,  and  the  nee- 
essary  plat,  taking  the  petitioner's  release  of  the  right  of  way, 
but  being  unable  to  agree  with  the  appellee  as  to  its  damages, 
caused  them  to  be  assessed  by  a  jury  before  a  justice  accord- 
ing to  the  statute,  and  then  entered  their  order  laying  out  tlie 
road,  declaring  the  same  to  be  for  public  and  private  use,  two 
rods  wide,  as  prayed  for  in  the  petition,  causing  the  surveyor's 
plat  to  be  filed  and  made  a  part  of  the  order  May  3,  1887. 
The  appellees  appealed  from  said  verdict  of  the  jury  and  from 
the  order  of  the  commissioners  to  three  supervisors,  who  again 
assessed  the  damages  before  a  justice  and  jury,  which  gave  to 
appellee  $78,  and  found  that  petitioners  should  pay  $39  of  it 
and  the  town  the  balance;  on  July  14,  1887,  the  supervisors 
entered  their  order  laying  out  the  proposed  road  for  a  high- 
way for  public  and  private  use,  and  adopted  the  survey  made 
by  the  commissioner's  order  laying  it  out  The  road  was  on 
the  same  forty  with  Vroom's  house,  the  initial  point  being 
about  equi-distant  between  the  house  and  barn  and  outside  his 
house  yard;  the  general  direction  of  the  road  was  to  the 
house  rather  than  to  the  barn.  There  is  an  alley  or  lane  lead- 
ing from  the  right  of  way  northwardly  between  Vroom's 
dwelling  yard  and  garden,  the  north  end  of  the  road  being  in 
this  lane. 

The  main  point  of  objection  to  the  validity  of  the  said  road 
is  that  the  petition  is  not  specific  enough  in  averring  that  the 
proposed  road  was  from  the  dwelling  or  plantation  of  the 
petitioner  to  a  public  road.  The  point  is  made  that  the  stat- 
ute must  be  strictly  construed,  and  that  the  petition  is  defect- 
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ive  in  showing  clearly  that  the  proposed  road  leads  from  the 
petitioners'  dwelling  or  plantation  to  the  terminal  point  on 
the  pnblic  highway,  and  the  cases  of  Kandolph  v.  The  Com'rs 
of  Highways,  8  111.  App.  130,  and  Com.  Highways  v.  Mallory, 
21  m.  App.  184,  are  cited  in  support. 

Mr.  A.  C.  Babdwell,  for  appellants. 

Messrs.  W.  &  W.  D.  Baboe,  for  appellee. 

Lacey,  J.  The  appellee  moved  the  conrt  to  dismiss  the 
appeal  in  this  case  for  the  following  reasons:  1.  The  statute 
iinder  which  the  road  is  established  is  unconstitutional. 
2.  That  a  franchise  is  involved.  This  motion  was  taken  by 
the  court  to  be  decided  on  the  hearing,  and  must  be  disposed 
of  before  the  merits  of  the  case  can  be  considered. 

As  to  the  first  point  it  is  insisted  that  Sec.  54  of  the 
road  and  bridge  act  in  question  is  unconstitutional,  because  it 
authorizes  the  taking  of  private  property  for  private  uae^ 
whereas  it  may  only  be  taken  for  public  use  as  is  assumed.  It 
is  also  insisted  that  the  act  is  void,  because  the  title  of  the 
act  embraces  more  than  one  subject,  and  is,  therefore,  in  con- 
flict with  Sec.  13  of  the  constitution ;  we  think  the  point 
that  the  validity  of  a  statute  is  involved  as  being  in  conflict 
with  the  constitution  is  not  well  taken.  It  will  be  seen  that 
the  act  embraces  only  one  subject,  that  of  ^^  roads  and 
bridges,"  and  the  right  to  condemn  here  is  invoked  for  the 
purpose  of  condemning  the  right  of  way  across  appellee's 
railroad  track  and  grounds  tor  public  Kud,  private  use,  and  not 
for  private  use  alone,  which  is  expressly  authorized  by  the 
constitution.  If  there  was  a  serious  debatable  question  prop- 
erly raised  here  in  regard  to  the  constitutionality  of  the  stat^ 
nte  it  would  be  our  duty  to  dismiss  the  appeal  for  want  of 
jurisdiction,  but  we  think  such  is  not  the  case.  It  is  said  in 
Chaplin  v.  Highway  Com'rs,  126  HI.  264, «  That  while  a 'mere 
allegation  in  a  pleading  that  a  given  statute  is  unconstitutional 
will  not  necessarily  raise  a  question  as  to  the  validity  of  such  a 
statute,  yet  where  it  can  be  seen  that  the  constitutional  qnes- 
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tion  is  one  which  may  fairly  be  regarded  as  debatable,  tlie 
question  of  the  validity  of  a  statute  is  involved  in  the  case." 
We.  cite  also  Pearson  v.  Zehr,  125  111.  573;  Cook  County  v. 
Chicago  Industrial  School  for  Girls,  125  111.  5i0.  The  bifl  in 
this  case  makes  no  charge  that  the  statute  in  question  is 
unconstitutional,  neither  does  it  appear,  so  far  as  we  can  sec, 
that  the  question  was  raised  in  the  court  below.  We  do  not 
regard  the  question  as  attempted  to  be  raised  here,  as  bein;r 
fairly  debatable,  neither  do  we  think  that  a  franchise  is 
involved  in  this  case.  It  will  be  seen  from  the  record  that 
the  right  to  condemn  the  right  of  way  under  said  Sec.  54 
of  the  road  and  bridge  act  is  not  questioned,  the  issues  in  the 
court  below  appearing  to  be  as  to  the  regularity  of  the  pro- 
ceedings and  the  jurisdiction  of  the  commissioners  of  high- 
ways to  proceed.  The  case  cited  of  C.  &  W.  I.  R.  R.  Co.  v. 
Dunbar,  95  III.  571,  we  do  not  regard  as  in  point.  In  that 
case  there  was  involved  the  right  under  its  charter  to  con- 
demn certain  right  of  way  in  the  city  of  Chicago,  without  the 
city  having  passed  an  ordinance  locating  the  line  of  the  said 
railroad  or  fixing  its  terminus.  This  brought  directly  in  issue 
the  question  of  the  extent  of  the  corporate  powers  of  the  said 
company  which,  according  to  the  opinion  of  the  court  in  that 
case,  are  franchises.  Here  there  is  no  question  that  the  appellee 
can  exercise  all  its  lawful  franchise  to  possess  the  right  of 
way  and  track  under  its  charter.  It  is  only  sought  by  appel- 
lants to  establish  a  road  across  it,  without  impairing  the  right 
of  enjoyment  under  its  charter. 

But  the  most  serious  question  involved  here  is  one  of  free- 
hold. Is  there  not  a  freehold  involved?  The  Supreme  Court 
until  recently  had  held  that  a  mere  easement  did  not  consti- 
tute a  freehold.  Lncan  v.  Cadwallader,  114  III.  285;  Ecka- 
hart  v.  Irons,  114  111.  469;  but  those  cases  have  now  been 
overruled,  and  the  opposite  doctrine  held  to  be  the  law.  Chap- 
lin V.  Comm'rs  of  Highways,  126  III.  264.  The  last  cited  case 
was  one  where  the  commissioners  of  hi^rhwavs  undertook  to 
condemn  the  right  of  way  for  a  ditch  for  the  purpose  of 
draining  a  highway  in  proceedings  before  a  justice  and  a  jury 
under  the  provisions  of  the  8th  section  of  the  road  and  bridge 
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act.  This,  it  was  said,  would  cast  a  permanent  burden  on  the 
appellant's  land.  The  court  then  goes  on  to  say,  "the  inter- 
est acquired  by  the  exercise  of  the  right  of  eminent  domain 
inlands  taken  for  railroads,  highways,  streets  or  alleys,  or  other 
like  purposes,  where  the  statute  does  not  give  the  power  to 
condemn,  the  fee  is  in  the  nature  of  a  perpetual  easement." 

The  court  then  asks,  "  Is  a  perpetual  easement  which  one 
party  may  have  in  the  lands  of  another  a  freehold?"  The 
question  is  answered  in  the  affirmative  with  the  citation 
of  a  number  of  authorities.  The  court  then  says  that  "the 
decree  of  the  Circuit  Court  dismissing  the  bill  is  an  adjudica- 
tion affirming  the  validity  of  said  proceedings  and  establishing 
the  title  of  the  municipal  authorities  and  public  to  the 
property  thus  taken,  by  process  of  condemnation."  This  the 
court  say  involves  a  freehold.  Here  the  decree  of  the  court 
is  the  reverse,  but  the  appeal  would  require  this  court  to 
declare  such  freeliold  established  if  the  facts  and  the  law  war- 
rant. The  bill  in  this  case  avers  that  the  appellee  is  the  sole 
owner  and  possessor  of  the  strip  of  land  or  right  of  way  over 
which  the  road  in  question  is  sought  to  be  established  and  has 
been  such  owner  and  possessor  for  twenty  years  and  more. 

It  amounts  to  a  charge  that  appellee  had  the  fee  in  said 
strip,  but  wiiether  it  only  had  a  perpetual  right  of  way  or 
a  fee,  we  can  conceive  that  it  makes  no  difference  in  this  case, 
as  the  perpetual  right  of  way  or  freehold  is  sought  by  the 
proceedings  of  the  commissioners  to  be  established.  There- 
fore we  think,  in  accordance  with  the  holding  of  the  Supreme 
Court  in  the  case  mentioned,  there  is  a  freehold  involved  in 
this  case,  and  that  according  to  the  statute,  the  appeal  should 
have  been  taken  directly  to  the  Supreme  Court. 

The  appeal  is  therefore  dismissed. 

Appeal  dismiasecL 
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John  Wallace 

V. 

Alfred  D.  Buckingham. 

Master  and  Servant — Services  Rendered — Recovery  for — Partnership 
— Evidence, 

In  an  action  for  the  recovery  of  compeniiation  for  tiie  services  of  the 
plaintiff  and  his  minor  son,  rendered  in  connection  with  the  purchase  and 
shipment  of  stock,  this  court  declines,  in  view  of  the  evidence,  which  is 
sharply  conflicting,  to  interfere  with  the  verdict  in  his  behalf. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Woodford  County;  the 
Hon.  N.  W.  Gbebn,  Judge,  presiding. 

Messrs.  "W.  L.  Elwood  and  Geoboe  P.  Gill,  for  appellant. 

Messrs.  Barnes  &  Babnbs,  for  appellee. 

Upton,  P.  J.  This  was  an  action  in  assumpsit  brought  by 
appellee  against  appellant  to  recover  for  the  services  of  him- 
self and  his  minor  son,  performed  for  the  appellant  in  and 
about  his  business  as  a  purchaser  and  shipper  of  stock.  The 
declaration  contained  the  common  counts  only.  Appellant 
pleaded  the  general  issue,  set-off,  and  that  the  service  was, 
rendered  under  a  special  agreement  by  which  appellee  was  to 
receive  a  share  of  the  profits  of  the  business  (but  what  share 
or  part  was  not  specified),  and  in  case  the  business  proved 
unprofitable,  he  was  to  receive  nothing. 

The  cause  was  submitted  to  a  jury  and  a  verdict  was  ren- 
dered in  favor  of  the  appellee  for  $411.50,  upon  which 
the  court  below  rendered  judgment.  From  this  judgment 
defendant  below  appeals  to  this  court  and  insists  that  the 
judgment  is  not  supported  by  the  testimony  heard  on  the 
trial  of  the  case.  No  other  question  is  presented  for  our 
consideration  upon  this  record,  and  the  only  point  urged  by 
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counsel  for  appellant  is,  that  the  verdict  and  judgment  is 
against  the  weight  of  the  evidence.  There  is  a  sharp  con- 
flict in  the  evidence,  and  it  can  not  be  reconciled.  The 
evidence  of  the  appellant  seems  to  be  somewhat  corroborated 
by  that  of  two  or  three  other  witnesses,  Black,  Peachy  and 
Hewitt,  as  to  casual  declai*ations,  claimed  to  have  been  made 
by  appellee  in  their  presence.  The  evidence  of  the  appellee 
positively  controverted  the  appellant's  evidence  in  whole  and  in 
part  in  the  main  points  of  the  contention,  and  this  evidence  was 
strongly  corroborated  by  other  circumstances  in  evidence  in 
the  case.  It  was  entirely  a  question  of  fact,  and  one  peculiarly 
within  tlie  province  of  the  jury  to  determine,  and  after  a 
careful  examination  of  the  record,  we  are  unable  to  say 
the  jury  were  not  justified  in  the  verdict  rendered.  It 
was  their  peculiar  province  to  judge  of  the  credibility  of  the 
witnesses.  These  witnesses  were  before  them,  and  they  had 
far  better  opportunities  than  we  can  have  to  determine  the 
credit  to  which  they  were  severally  entitled,  and  we  do  not 
feel  authorized  to  interfere.  '  The  circumstances  that  appellee 
and  his  son  were  confessedly  in  the  employ  of,  or  did  work 
and  performed  services  for  the  appellant,  the  father  for 
nearly '  two  years,  the  son  for  nearly  a  year,  without  any 
knowledge  on  the  part  of  the  appelleeor  appellant  wJiat  share 
appellee  was  to  receive  for  such  labor,  or  whether  or  not  the 
business  in  which  they  were  engaged  was  profitable,  and  no 
showing  by  statement  or  otherwise  as  to  the  profits  of  the 
business  done,  or  if  unprofitable  to  what  extent,  or  for  what 
reason  or  cause  it  so  became  unprofitable — these  circum- 
stances go  far  to  corroborate  appellee's  claim.  And  having 
determined  as  to  the  question  of  partnership,  in  favor  of  the 
appellee,  that  6|)ecial  method  of  payment  for  the  service  ren- 
dered was  cut  out  of  the  case,  as  the  jury  were  warranted  in 
finding.  The  evidence  would  have  justified  a  much  larger 
verdict. 

Upon  the  whole,  we  think  the  evidence  is  suflScient  to  sup- 
port tlie  verdict  and  judgment  of  the  Circuit  Court,  and  it  is, 
therefore,  aftirmed. 

Judgment  affirmed. 
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City  of  Rockford 

V. 

Margaret  Hollenbeck, 

Municipal  Corporations — Seglfgenee  of  ^Personal  Injuries — Defective 
Sidewalk — Variance^ Practice — Abstracting  of  Pleadings. 

1.  In  an  action  a^i^inst  a  manicipalit}'  for  the  recovery  of  damages  for 
injuries  suffered  tbrouffh  a  defective  sidewalk,  this  court  holds  that  the  evi- 
dence was  amply  sufficient  to  warrant  the  jury  in  finding  the  defendant 
guilty  of  negligence  in  failing  to  keep  the  same  in  repair. 

2.  While  it  is  true  that  cities  are  not  required  to  us^e  the  same  degree  of 
care  in  keeping  in  repair  walks  remote  from  the  center  of  the  city  and 
little  used  as  they  are  required  to  exercise  in  regard  to  walks  in  the  heart 
of'tho  city,  yet  if  there  is  sufficient  travel  to  justify  the  building  of  a  walk 
at  all,  the  city  can  not  be  allowed  to  let  it  go  into  decay  or  become  a  trap. 

3.  Where  parties  desire  to  raise  questions  upon  the  pleadings,  they  must 
be  abstracted. 

4.  The  fact  that  the  declaration  alleged  thiit  the  injury  complained  of 
was  suffered  by  plaintiff  just  as  she  was  about  to  step  upon  the  sidewalk, 
while  the  proof  showed  that  it  was  suffered  after  she  was  on  the  sidewalk, 
is  not  a  variance  of  sufficient  importance  to  affect  the  verdict. 

5.  Where  counsel  for  defendant,  in  making  a  motion  at  close  of  plaintiff's 

evidence  to  exclude  such  evidence,  and  direct  the  jury  to  find  a  verdict  for 

the  defendant,  failed  to  point  out  the  grounds  of  the  motion,  he  must  be 

considered  to  have  waived  them,  and  can  not  urge  such  grounds  on  motion 

for  new  trial,  or  here  for  the  fir>«t  time. 

6.  There  is  no  evidence  in  the  case  tending  to  show  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Winnebago  Conntj; 
the  lion.  John  D.  Ceabtbee,  Judge,  presiding. 

Messrs.  A.  E.  Holt  and  C.  A.  Works,  for  appellant 
If  plaintiff  states  her  case  with  particularity,  she  must  prove 
it  as  alleged.  It  is  a  fundamental  and  familiar  rule  of  plead- 
ino:  that  the  allencations  of  the  declaration  must  be  broad 
enough  to  include  the  case  proved.  This  case  now  presents 
the  anomaly  of  a  person  declaring  on  one  particular  state  of 
facts,  and  upon  the  trial  thereof  obtaining  a  judgment  upon 
another  state  of  facte  not  included  within  the  first. 
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'*  The  making  of  one  case  in  the  pleadings  and  another  and 
diflferent  <!ase  by  the  evidence,  ought  not  to  be  tolerated." 
Hill  V.  Callahan,  8  Southeastern  Reporter,  730,  Sup.  Ct.  Ga. 
We  insist  that  this  variance  is  absolutely  fatal  to  plaintifif'e 
right  to  recover  in  this  action.  City  of  Bloomington  v. 
Goodrich,  88  111.  558;  Gavin  v.  City  of  Chicago,  97  111.  66; 
City  of  Chicago  v.  Dignan,  14  HI.  App.  128;  Toledo,  Wabash 
&  Western  R.  R  Co.  v.  Foss,  88  111.  551;  C,  B.  &  Q.  R.  R. 
Go.  V.  Wilcox,  12  III.  App.  42;  C,  B.  &  Q.  R.  R  Co.  v. 
Morkenstein,  24  111.  App.  128. 

Messrs.  N.  C.  Warneb  and  A.  H.  Frost,  for  appellee. 

People  are  not  required  to  "worm  about"  in  search  of 
safe  sidewalks  in  this  State,  nor  to  forego  travel  upon  side- 
walks which  a  city  leaves  unbarricaded,  and  invites  travel 
upon.  Owen  v.  City  of  Chicago,  10  111.  App.  470;  Merrick 
V.  Troy,  83  N.  Y.  514;  Horton  v.  Ipswich,  12  Cush.  (Mass.) 
488;  Huntington  v.  Breen,  77  Ind.  30;  Nave  v.  Flack,  90  Ind. 
207  and  212;  Bullock  v.  Mayor,  etc.,  99  K  Y.  654-6. 

We  ask  that  the  principle  may  be  re-asserted,  that  before 
there  can  be  any  advantage  gained  by  objection  for  supposed 
variance,  the  objection  shall  be  specifically  made  on  the  trial, 
and  that  if  not  so  made  the  verdict  cures  the  defect.  1 
Thompson  on  Trials,  Sec.  700;  Roberts  v.  Corby,  86  111,  184; 
Royal  Templars  v.  Curd,  111  111.  288;  Brannan  v.  Strauss,  75 
111.  235;  Diggers  v.  Bell,  94  111.  224-5;  Ry.  Co.  v.  Morgan, 
69  111.  49;  King  v.  Ry.  Co.,  98  111.  388;  Buntain  v.  Bailey, 
27  111.  409  and  410;  Barnes  v.  Brockman,  107  111.  317;  Ladd 
V.  Pigott,  114  111.  652;  Ry.  Co.  v.  Warner,  108  111.  549; 
Shroeder  v.  Walch,  10  111.  App.  39. 

r 

C.  B.  Smith,  J.  Tliis  was  an  action  in  case  brought  by 
appellee  against  appellant  to  recover  damages  for  injuries  she 
received  from  falling  upon  a  defective  sidewalk  of  appellant. 
A  plea  of  not  guilty  was  interposed.  A  trial  resulted  in  a 
verdict  for  the  plaintiff  for  $1,000.  After  the  court  over- 
ruled motions  for  a  new  trial  and  in  arrest  of  judgment,  it 
gave  judgment  for  plaintiff  against  defendant  on  the  verdict. 
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Appellant  now  brings  the  case  here  on  appeal  and  assigns  * 
numeroos  errors,  and  asks  for  a  reversal  of  the  judgtnent; 
bat  only  two  of  the  errors  assigned  are  argued  and  relied^ 
on,  and  those  are  the  only  ones  we  shall  consider. 

The  facts,  as  they  appeared  on  the  trial  below  and  are 
disclosed  by  this  record,  are  substantially  these: 

In  the  north  part  of  the  city  of  Bockford  is  a  street 
called  Kockton  avenue,  which  is  about  a  mile  north  from  the 
center  of  the  city.  The  sidewalk  upon  which  appellee  was 
injured  ran  along  the  west  side  of  this  avenue,  and  just 
north  of  wnore  it  intersects  with  Bruce  street,  the  place 
where  the  injury  occurred,  was  but  about  four  blocks  from  the 
city  limits  and  but  a  few  rods  from  the  north  end  of  the  side- 
walk. That  part  of  the  city  was  sparsely  populated.  A 
street  (^r  line  is  operated  on  Rockton  avenue,  and  its  ter- 
minus seems  to  be  at  about  the  junction  of  Bruce  street  with 
Sockton  avenue.  On  the  12th  day  of  November,  1886, 
appellee  left  her  home  in  the  morning  to  attend  a  funeral, 
and  about  noon  was  returning  Iiorae  on  the  Rockton  avenue 
street  car,  in  company  with  several  other  persons,  also  riding 
on  the  car,  among  whom  were  Mrs.  Spencer  and  Jessie  Spen- 
cer. When  the  car  stopped  at  the  point  they  desired  to  get 
off  these  three  ladies  got  off  and  Mi*s.  and  Jessie  Spencer 
preceded  appellee  a  few  steps.  After  leaving  the  car  they 
all  went  to  the  sidewalk  on  the  west  side  of  the  street  and 
thence  proceeded  north  on  the  walk,  being  aboiit  fifteen  feet 
apart — Mrs.  Spencer  and  Jessie  walking  side  by  side.  As 
they  were  thus  walking  along  the  sidewalk,  Jessie  Spencer 
stepped  on  one  end  of  a  16-foot  board,  laid  lengthwise  in  the 
sidewalk,  which  went  down  with  her  and  threw  up  the  other 
end,  which  caught  the  foot  of  appellee  and  threw  her  heavily 
forward  on  the  plank  walk.  Mrs.  and  Jessie  Spencer  assisted 
her  to  rise;  she  then  informed  them  she  thought  she  was  not 
hurt;  at  the  time  she  fell  she  had  some  bundles  in  her  arms  which 
she  was  carrying  home,  and  was  walking  in  her  usual  manner; 
she  did  not  see  any  defect  in  the  walk  or  the  board  until  the 
end  flew  up  just  before  her  as  she  was  about  to  step  forward, 
and  her  foot  was  caught.     She   was  sixty -nine  years   old. 
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Before  she  j2^ot  liome — bat  a  block  away — elie  became  sick  and 
dizzy y  though  soon  recovering,  supposed  her  injuries  but 
slight;  but  on  that  evening  she  became  very  ill  and  sore  and 
Buffered  great  pain  in  her  head  and  eyes  and  body  ;  she  was 
not  able  to  stand  on  her  feet  for  eight  weeks,  and  suffered 
very  great  pain  ;  and  her  left  hand  is  paralyzed  from  the  shock. 
She  has  frequent  bleeding  at  the  ears  and  nose  and  at  times 
she  becomes  entirely  blind.  The  injuries  she  received  seem  to 
be  very  serious  and  permanent  in  their  character.  Prior  to 
this  injury  she  was  a  healthy  woman.  There  is  no  evidence 
tending  to  prove  that  she  was  failing  to  walk  with  ordinary 
and  reasonable  care  or  that  she  had  any  reason  to  suspect  that 
the  board  would  be  tipped  up  before  her.  Was  the  city  guilty 
of  negligence  in  permitting  this  walk  to  be  unsafe  t  We  think 
it  was.  The  proof  is  clear  and  abundant  that  this  walk  had 
been  out  of  repair  for  a  long  time,  and  a  number  of  the  boards 
had  become  loose;  that  the  cross-ties  had  become  rotten,  and 
so  that  they  would  not  hold  the  nails ;  the  walk  had  been  there 
a  good  many  years  with  but  little  repair  during  all  that  time ; 
the  ends  of  many  of  the  boards  were  rotted  off,  so  that  many 
of  them  were  loose.  Some  of  the  witnesses  swear  this  walk 
had  been  in  this  condition  four  or  five  years.  It  is  true  a 
number  of  witnesses  testify  on  behalf  of  the  defendant  who 
say  they  did  not  see  any  rotten  or  loose  boards  and  that  the 
walk  was  good.  But  we  think  the  preponderance  of  the  evi- 
(jence  establishes  the  fact  that  this  walk  was  and  had  been  a 
good  while  seriously  out  of  repair  and  for  a  sufficient  length 
of  time  to  charge  tlie  city  with  notice  of  its  condition.  Appel- 
lant insists,  however,  that  even  if  the  sidewalk  was  not  in  such 
repair  as  would  make  it  reasonably  safe  for  persons  using 
proper  care,  still  in  this  case  the  city  is  not  liable,  because  the 
sidewalk  was  just  on  the  extreme  limits  of  the  city  near  the 
open  prairie,  where  but  few  persons  lived  and  used  it.  It  is 
true  the  walk  was  somewhat  remote  from  the  center  of  the 
city,  and  that  no  great  amount  of  travel  went  over  it ;  and  it 
is  also  true  that  cities  are  not  bound  to  use  the  same  degree 
of  care  over  such  remote  walks,  that  are  used  but  little,  as  they 
are  those  nearer  the  center,  and  which  are  constantly  used  ; 
but  it  is  not  ti'ue  as  a  matter  of  law  that  cities  may  entirely  or 
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eubstantially  ignore  their  ontside  walks  and  give  them  little  or 
DO  attention.  If  there  be  travel  enough  to  justify  the  building 
of  a  sidewalk,  then  the  city  can  not  allow  it  to  become  a  trap 
or  go  into  decay,  wy  that  a  misstep  will  trip  the  nnwary  pedes- 
trian. While  there  is  no  precise  rule  to  gauge  the  different 
degrees  of  care  required  for  different  walks,  depending  on 
their  locality  and  amount  of  use,  cities  must  still  be  held  to  a 
reasonable  degree  of  care  and  watchfulness  over  all  their 
walks  wherever  they  may  be.  If  a  city  would  avoid  res[)onsi- 
bility  for  accidents  happening  upon  walks  little  used,  or  not 
needed,  they  should  take  them  up ;  otherwise  they  must  watch 
them  and  not  allow  them  to  become  dangerous. 

The  other  error  assigned  and  relied  on  in  the  argument,  is 
that  there  was  a  variance  between  the  proof  and  allegations 
in  the  declaration  as  to  the  place  where  appellee  was  injured. 
The  declaration  is  not  abstracted,  and  we  are  unable  to  deter- 
mine whether  there  was  any  variance  or  not  If  parties  de- 
sire to  raise  questions  upon  the  pleadings  they  must  abstract 
them.  We  can  not  undertake  to  go  to  the  original  record 
and  compare  the  proofs  with  the  pleadings  to  see  if  any 
variance  exists.  But  if  counsel  have  correctly  stated  the 
averments  in  the  declaration  in  their  argument,  so  far  as  it 
relates  to  the  place  where  the  injury  occurred  (and  we  assume 
they  have  so  correctly  stated  such  averments),  then  we  are  of 
opinion  that  no  variance  is  shown  between  the  declaration 
and  proof.  The  precise  place  where,  or  the  precise  manner 
in  which  alie  received  her  injury,  are  neither  one  material.  It 
is  said  the  averment  is  that  she  received  the  injury  *' just  as 
she  was  about  to  step  upon  the  sidewalk,"  while  the  proof  is 
that  she  received  the  injury  after  she  got  upon  the  walk. 
We  regard  this  difference  as  of  no  importance  and  not  such 
a  variance  as  to  affect  the  verdict. 

After  the  plaintiff  closed  her  evidence,  appellant,  by  its 
attoraey,  moved  the  coui-t  to  exclude  all  the  evidence  on  the 
part  of  the  plaintiff  and  direct  the  jury  to  find  a  verdict  for 
the  defendant.  At  the  time  appellant's  attorney  made  this 
motion  he  stated  no  reasons  for  making  it,  and  remarked  to 
the  court  that  he  did  not  care  to  argue  it  or  state  his  reasons 
for  making  it.     The  motion  was  overruled  by  the  court.     On 
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tlie  next  day,  after  the  evidence  was  all  in,  appellant's  attorney 
reduced  his  previous  motion  to  writing,  stating  therein  liia 
reasons  for  making^  it  to  be  on  account  of  the  alleged  variance, 
and  then  filed  such  motion;  but  in  no  way  brought  the  writ- 
ten motion  and  its  contents  to  the  attention  of  the  court  or 
counsel  for  appellee  until  he  argued  his  motion  for  a  new 
trial.  This  will  not  avail  appellant  even  if  the  variance  had 
in  fact  existed.  If  he  desired  to  avail  himself  of  the  sup- 
posed variance  it  was  hi§  duty  to  put  his  objection  upon  that 
ground,  and  then  and  there  inform  court  and  counsel  for  aj)- 
pellee  what  was  the  ground  of  his  objection.  Had  he  done 
so,  and  sucli  variance  in  fact  existed,  appellee  could  at  once 
have  obtained  leave  of  the  court  to  amend,  and  thus  obviated 
the  consequences  of  a  variance.  He  can  not  lie  by  and  wait 
and  refuse  or  neglect  to  malce  the  grounds  of  his  objections 
known  until  it  is  too  late  to  correct  them.  The  law  will  not 
permit  such  practice;  it  would  be  a  mere  trick.  Our  practice 
wisely  shows  no  favor  to  any  such  devices.  St.  Clair  Co, 
Benevolent  Society  v.  Fietsam,  97  111.  480. 

Having  failed  to  point  out  the  grounds  of  the  motion,  ap- 
pellant is  now  held  ta«have  waived  them,  and  it  is  too  late  to 
urge  them  on  a  motion  for  a  new  trial,  or  here,  for  the  first 
time.  Roberts  v.  Corby,  86  111.  184;  Royal  Templars  v.  Curd, 
111  111.  288;  Thompson  on  Trials,  700;  Dann  v.  Prince,  124 
III.  77. 

It  is  finally  insisted  that  appellee  was  guilty  of  such  con- 
tributory negligence  as  will  prevent  her  recovery.  After 
a  careful  examination  of  the  evidence,  we  fail  to  find  any  evi- 
dence tending  to  show  her  guilty  of  negligence.  She  was  walk- 
ing in  an  ordinary  gait  upon  the  walk,  looking  before  lier. 
No  amount  of  watchfulness  on  her  part  could  have  foreseen 
or  prevented  Jessie  Spencer  from  stepping  on  the  end  of  the 
board  and  tripping  it  just  at  the  moment  she  was  at  the  other 
end,  about  to  step  upon  it.  Had  she  stepped  into  an  open 
hole  in  broad  daylight,  a  very  diflferent  question  would  have 
arisen  concerning  her  negligence. 

After  an  attentive  examination  of  this  record  we  fail  to 
find  any  error  in  the  proceedings,  and  the  judgment  will  be 
affirmed.  Jxidgment  affirmed. 
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Kennedy  Bros,  et  al. 

34      46 
|l36s    M  V. 

Hannah  Sullivan. 

TufoxiraNfig  Liquors — Action  against  Saloon  Keepers  for  Selling  to 
Intoxicated  Person — Sufficiency  of  Evidence  .  fo  Support  Verdict — In- 
structions— Agency — Exemplary  Damages — Statute — Improper  Remark 
of  Counsel  to  Jury — Withdrawal  of, 

1.  It  18  the  exclusive  province  of  a  jnry  to  determine,  in  the  first 
instance,  where  the  truth  is,  in  conflict  inland  contradictory  statements  of 
witnesses,  and  courts  will  not  substitute  their  judgment  for  that  of  the 
jury  upon  questions  of  fact  unless  they  can  clearly  see  that  the  jury  has  erred 
in  its  finding)!,  or  that  manifest  oppression  or  injustice  will  follow. 

2.  If  any  person,  whether  regularly  employed  as  a  clerk,  servant,  agent 
or  not,  goes  into  a  saloon  and  sells  or  gives  away  intoxicating  liquors  with 
the  knowledge  and  consent  of  its  owner  or  keeper,  or  with  his  subsequent 
ratification  thereof,  the  owner  or  keeper  must  be  held  respx)nsible  for  these 
acts,  and  such  person  will  be  treated  as  his  agent  in  making  these  sales  or 
gifts. 

3.  Upon  the  evidence  presented  in  the  case  at  bar  it  can  not  be  said  to 
have  been  error  for  the  court  to  have  given  an  instruction  which  per- 
mitted the  jury  to  find  exemplary  damages  against  the  defendants. 

4.  Where  the  proof  is  sufficient  to  sustain  the  verdict,  supposing  only 
actual  damages  to  have  been  legally  recoverable,  the  judgment  will  not  bo 
set  aside  although  the  instruction  permitting  the  jury  to  find  exemplary  dam- 
ages was  not  proper. 

5.  A  judgment  will  not  be  reversed  because  of  an  improper  remark  of 
counsel  in  addressing  the  jury,  which  was  promptly  and  frankly  withdrawn 
upon  objection  made,  where  this  court  can  not  see  that  any  injury  resulted 
to  the  complaining  party. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  tlie  Circuit  Court  of  McHenry  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 

Messrs.  Bubens  &  Mott,  M.  L.  Josltn  and  Barnes  & 
Smiley,  for  appellants. 

There  was  no  evidence  of  a  sale  or  gift  of  intoxicating 
liquors  by  appellants  to  Cornelius  Sullivan.  See  Siegel  v. 
People,  106  111.  89;  Hansberg  v.  People,  120  111.  21. 
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The  eyidence  fails  to  enpport  tho  claim  that  Martin,  at  the 
time  in  question,  was  the  agent  of  McGee.  It  sliows  that  at 
particular  times  McGee  requested  Martin  to  attend  to  his 
place  of  business;  that  Martin  did  so.  At  the  expiration  of 
the  particular  time  during  which  Martin  was  requested  to  act 
as  agent,  the  agency  terminated.  Wilder  v.  Branch,  12  III. 
App.  364.  And  an  agency  created  for  a  Umited  time  and  given 
pnrfK>6e  can  not  bo  extended  by  implication.  Manf.  National 
Bank  v.  Barnes,  65  III.  69. 

The  ground  upon  which  the  courts  have  held  a  person 
liable,  for  the  act  of  another,  where  similar  acts  have  previ- 
ously been  ratified  and  confirmed,  is  the  public  policy  of  pre- 
venting frauds  upon  innocent  persons  and  the  encouragement 
of  coniidcncc  in  dealings  with  agents.  If  a  person  is  holdout 
to  third  persons  or  to  the  public  at  large  as  having  general 
authority  to  act  for  and  to  bind  another  in  a  particular  busi- 
ness, and  others,  relying  upon  such  apparent  authority,  deal 
with  him,  it  would  be  the  height  of  injustice  and  lead  to  the 
grossest  frauds  to  permit  the  principal  to  repudiate  thi)  agency. 
Story  on  Agency,  Sec.  127,  but  see  Sec.  480. 

But  it  must  clearly  appear  that  the  party  dealing  with  the 
alleged  agent,  relied  at  the  tiine^  upon  his  having  the  authority 
to  act  for  his  supposed  principal,  because  of  similar  acts  hav- 
ing been  ratified,  and  believed  that  in  dealing  with  him  as 
agent  the  principal  was  bound;  otherwise,  the  principal  can 
show  that  no  agency  existed,  and,  if  none  existed  in  fact,  the 
principal  is  not  liable.  Rawson  v.  Curtis,  19  111.  474,  476; 
Maxey  v.  Heckethorn,  44  111.  437. 

In  the  case  at  bar  no  pretense  is  made  that  any  reliance 
was  made  upon  Martin's  being  the  agent  of  McGee  at  the 
time  of  the  procuring  of  liquor  in  McGee's  saloon,  and  the 
fact  that  he  was  employed  elsewhere  and  went  in  there  at  tho 
request  of  Sullivan  to  have  a  drink  would  rebut  any  such 
presumption.  McGee's  language  at  the  time  does  not  show  a 
ratification  of  the  particular  act  of  Martin.  It  does  not 
appear  what  his  language  referred  to. 

The  plaintiff's  first  instruction  is  fatally  defective  in  that  it 
tells  the  jury  to  '^assess  the  plaintiff's  damages  for  such  sum 


43  Appellate  Couuts  of  Illinois. 

Vol.  34  ]  Kennedy  Bros.  v.  Sullivan. 

as  they  think,  from  the  evideuce,  she  ought  to  recover."  This 
would  warrant  the  jury  in  awarding  to  the  plaintiff  exemplary 
damages,  if  they  saw  iit  so  to  do.  But  this  was  iiot  a  case  in 
which  such  damages  could  be  properly  a/warded^  inasmuch  as 
no  aggravating  circumstances  df  any  kind  whatever  are  shown 
as  against  either  McGee  or  the  Kennedy  Bros.  Meidel  v. 
Anthis,  71  III.  243;  Killerman  v.  Arnold,  71  III.  634;  Kadgin 
\.  Miller,  13  111.  App.  474;  Holmes  v.  Nooe,  15  III.  App.  164. 

The  plaintiff  was  entitled  to  recover  if,  at  all,  only  such  dam- 
ages as  she  had  sustained  and  not  such  as  the  jury  might  think 
she  ought  to  recover.  Keightlinger  v.  Egan,  65  111.  238; 
Heimsoth  v.  Anderson,  16  111.  App.  152. 

The  verdict  of  the  jury  is  excessive. 

There  is  not  a  word  of  evidence  as  to  how  much  Sullivan 
earned  from  his  threshing  machine  or  from  his  farm,  or  what 
hd  did  with  his  money,  and  nothing  to  show  that  the  plaintiff 
has  lost  anything  in  her  means  of  support;  she  still  is  running 
the  threshing  machine  by  hired  help,  and  does  not  claim  that 
she  is  working  harder  or  has  less  than  when  Sullivan  was 
alive.  The  evidence  does  prove  that  Sullivan  was  running 
behind  each  year  about  as  much  as  it  would  cost  to  support 
his  family,  running  that  much  in  debt,  and  that  for  several 
years  he  was  a  drinking  man,  drinking  to  excess,  and  probably 
consumed  in  this  manner  as  much  as  he  earned.  Our  Supreme 
Court  has  decided  again  and  again  that  the  damage  to  the 
wife's  means  of  support  must  be  shown  by  the  evidence  be- 
fore a  recovery  can  be  had. 

"This  statute  applies,  in  terms,  to  her  means  of  support, 
and  she  must  show  they  have  been  diminished  in  some  degree 
and  to  some  extent  to  enable  her  to  recover  damages.  This 
is  not  to  be  left  to  conjecture.  Into  that  vast  field  the  jury 
is  not  permitted  to  roam.  If  they  were,  no  man's  property 
would  be  worth  having."  Meidel  v.  Anthis,  71  111.  241; 
Keedy  v.  Howe,  72  111.  137;  Kellerman  v.  Arnold,  71  111.  633. 

In  view  of  this  evidence  and  the  ^shiftless  character  of 
plaintiff's  husband,  as  proven  by  plaintiff  and  her  witness,  we 
submit  that  the  verdict  of  $1,800  is  not  only  excessive,  but  is 
wholly  unsustaiued  by  any  evidence  in  the  case,  and. is  due  to 
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the  awarding  of  exemplary  damages  or  prejudice  in  the  minds 
of  the  jury  caused  by  improper  argument  of  counsel. 

In  the  closing  argument  to  the  jury,  counsel  for  plaintiff 
stated : 

"A  part  of  this  Daly  mortgage  belongs  to  these  Kennedys, 
where  Sullivan  had  made  his  headquarters  for  years." 

Defendants  objected  to  this  statement  and  took  an  excei>- 
tion,  whei'eupon  counsel  for  plaintiff  further  stated:  "It  was 
not  in  evidence  and  1  withdraw  the  remark,  and  do  not  wish 
you  to  consider  it  in  making  up  your  verdict." 

This  remark  tended  strongly  to  prejudice  the  jury  against 
the  Kennedys,  and  the  facts  stated  would  not  Jiave  been 
adn>issib1c  in  evidence,  if  offered.  See  Ilonnies  v.  Vogel,  87 
Ilh  244;  C.  &  A.  JJ.  R.  Co.  v.  Bragonier,  13  III.  App.  469; 
City  of  Elgin  v.  Eaton,  2  111.  App.  93;  Herkimer  v.  Shea,  21 
111.  App.  87;  Chase  v.  Chicago,  20  III.  App.  2'8;  Union  Insur- 
ance Co.  V.  Chever,  36  O.  St  201;  Hoxie  v.  Home  Ins.  Co-, 
33  Conn.  471.  * 

The  fact  tliat  counsel  for  appellee  withdrew  the  remark 
and  stated  to  (he  jury  not  to  consider  it  in  making  up  their 
verdict  does  not  cure  the  error.  Wol/e  v.  Minnis,  74  Ala. 
386 ;  Hackett  v.  Smelscy,  77  111.  109. 

Counsel  for  plaintiff  did  not  and  could  not  remove  from  the 
mind  of  the  jury  the  impression  which  he  had  created  by  the 
statement  that  Sullivan  had  made  Kennedy's  saloon  his  head- 
quarter for  years,  and  that  the  Kennedys  owned  the  Daly 
mortgage,  and  we  submit  that  in  a  closely  contested  trial  of 
this  chai-acter,  this  being  the  fourth  trial,  in  which  every 
question  of  fact  was  being  closely  controverted,  any  statement 
of  counsel  nn  war  ran  ted  by  the  evidence,  tending  to  prejudice 
the  minds  of  the  jury  for  either  party,  and  thereby  to 
influence  the  finding  of  the  jury  upon  the  questions  of  fact 
involved,  is  sufficient  ground  for  a  reversal. 

Messrs.  Joks  B.  Lyon,  C.  H.  Donnelly  and  O.  H.  Gilmore, 
for  appellee. 

C.  B.  Smith,  J.     This  was  an  action  on  the  case  brought  by 
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appellee  against  appellante,  and  a  namber  of  others,  saloon 
keepers,  charging  them  with  having  sold  intoxicating  liquors 
to  her  hnsband,  Cornelius  Snllivan,  and  causing  his  intoxica- 
tion, and  that  while  so  intoxicated,  and  by  reason  thereof 
he  was  killed.  Tlie  several  defendants  each  pleaded  the  gen- 
eral issue. 

Before  a  trial  was  reached  one  of  the  Kennedy  Brothers 
died,  and  the  suit  was  dismissed  as  to  Stout,  Kapler,  Purer, 
Mnldoon  and  McManus.  There  have  been  four  trials  of  the 
case  in  the  Circuit  Court.  At  the  May  term,  1SS7,  the  jury 
found  Herdklotz  not  guilty,  and  disagreed  as  to  the  other 
defendants — now  appellants.  Another  trial  was  had  at  the 
September  term,  1887,  and  the  jury  again  failed  to  agree  and 
were  discharged.  The  case  was  again  tried  at  the  January 
term,  1888,  and  another  disagreement  followed  and  the  jury 
again  discharged.  Another  trial  was  had  at  the  January 
term,  1889,  resulting  in  a  verdict  for  appellee  for  the  sum  of 
JSI.SOO.  a  motion  for  a  new  trial  by  defendants  was  over- 
r!iled  by  the  court,  and  judgment  entered  upon  the  verdict,  to 
which  appellants  excepted,  and  they  now  bring  the  record 
Ijefore  us  on  appeal,  and  ask  for  a  reversal  of  the  judgment. 

While  many  errora  are  assigned,  only  the  following  are 
relied  upon  and  brought  to  our  attention  in  the  argument: 

1.  That  the  verdict  is  against  the  evidence. 

2.  That  the  court  erred  in  giving  plaintiffs  instructions. 

3.  That  the  damages  are  excessive. 

4.  Improper  remarks  made  by  counsel  for  appellee  to  tlie 
jury  in  the  progress  of  the  argument. 

It  appears  from  this  record  that  Cornelius  Snllivan  was  a 
farmer  living  in  McHenry  county — a  married  man,  the  head 
of  a  family  and  living  with  them,  and  carrying  on  a  farm  of 
120  acres,  and  during  a  part  of  the  season  running  a  threshing 
machine.  He  was  at  the  time  of  his  death  thirty-five  years 
of  age,  and  described  by  all  the  witnesses  as  a  strong,  robust, 
healthy  man,  with  industrious  and  frugal  habits  save  alone  his 
appetite  for  intoxicating  liquors.  He  provided  well  for  his 
family  and  his  wife  swears  they  never  wanted  for  anything. 
He  had  never  been  sick  since  he  was  married.     He  left  sur- 


Second  Distuict — May  Term,  1889.         61 

Kennedy  Bros.  v.  Sullivan. 

viving  him  his  wife  and  two  children,  one  seven  and  tlie  other 
'  three  years  of  age,  all  depending  entirely  on  his  labor  in  his 
lifetime  for  support.     The  wife  had  no  means  of  support  of 
her  own. 

On  Saturday  afternoon,  on  the  17th  day  of  April,  1886, 
Cornelius  Sullivan  left  his  home  and  his  family,  a  sober,  well 
and  healthy  man,  full  of  life  and  vigor,  driving  his  two-horse 
team  to  go  to  Woodstock  to  transact  his  business.  On  the  next 
morning — Sunday — he  was  carried  home  to  his  family  a  life- 
less corpse. 

Appellants,  Kennedy  Brothers,  and  John  McGee,  were  keep- 
ing saloons  in  the  city  of  'W"ood^tock  on  Saturday,  April  17, 
1886,  and  had  been  for  some  time,  perhaps  years  before  that, 
and  were  engaged  in  the  businessof  selling  intoxicating  liquors. 
Upon  Sullivan's  arrival  at  Woodstock  the  first  we  hear  of  him 
and  the  first  place  he  is  found  is  at  the  saloon  of  John  jMcGoe 
drinking  "beer"  in  company  with  others.  At  the  time  he 
took  this  firet  drink  of  beer  at  McQee's  saloon  McGec  himself 
-was  not  in,  but  Byron  Martin,  who  was  in  the  habit  of  waiting 
on  customera  in  the  saloon  when  McGee  was  out — with 
McGee's  knowledge  and  consent — saw  Sullivan  and  others  go 
into  the  saloon,  and  he  went  in  after  them  and  gave  them 
what  they  severally  called  for,  and  just  as  they  had  finislied 
drinking  and  were  walking  out,  McGee  came  in,  and  Martin 
told  him  he  oWed  him  twenty  or  twenty-five  cents,  and  McGee 
responded  "all  right."  Shortly  after  going  out  of  McGee's 
saloon,  Sullivan  was  seen  in  at  Kennedy  Brothers'  saloon, 
drinking  "beer,"  treating  others  and  being  himself  treated. 
From  that  time  until  about  ten  o'clock  at  night  many  wit- 
nesses testify  to  seeing  him  in  both  Kennedy's  and  McGee's 
saloon,  drinking  something  at  the  bar — most  of  the  witnesses 
testifying  that  they  were  unable  to  tell  just  what  ho  drank, 
but  took  it  to  be  some  kind  of  beer.  At  about  ten  o'clock  in 
the  evening  he  was  in  Kennedy's  saloon  boisterous  and  drunk. 
A  little  before  that  he  was  in  at  McGee's  saloon  where  he 
requested  McGee  to  let  him  have  a  bottle  of  whisky.  Just 
as  this  order  was  made,  the  witness  who  heard  it  stepped  out 
of  the  saloon,  leaving  Sullivan  there  with  McGee.     In  a  vei-y 
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short  space  of  time  Sullivan  cameont  and  as  Sullivan  and  this 
witness  walked  away  Sallivan  drew  a  pint  bottle  from  his 
pocket  full  of  whisky  and  they  each  drank  from  it.  This  same 
bottle  of  whisky  about  half  full  ^as  found  in  Sullivan's  pocket 
the  next  moniing  when  he  was  found  dead  in  the  road.  Wit- 
ness Grove  swears  lie  saw  him  at  both  Faloons  the  night  lie 
was  killed  and  drank  beer  with  him  at  McGee's.  Witness 
Udell,  the  sheriff,  was  with  him  in  McGee's  about  six  or  seven 
o'clock  that  eveping  and  drank  beer  with  him.  He  thought  it 
was  lager  beer.  Dr.  Cook  saw  him  the  night  of  his  death 
after  nine  o'clock  in  Kennedy's  saloon.  He  invited  everybody 
in  the  room  to  drink  with  him.  He  was  boisterous  and  nobody 
paid  any  attention  to  his  invitation  and  he  then  said  he  could 
beat  any  man  at  the  game  of  "45."  He  was  not  sober.  Ho 
asked  William.  Kennedy  for  some  whisky  but  he  (Kennedy) 
told  him  he  had  enough,  but  he  (Kennedy)  would  give  him 
some  beer ;  but  Sullivan  said,  "  Go  to  hell  with  your  beer ;  I 
don't  want  it."  He  broke  up  one  game  of  "  45."  "  I  did  not 
see  Sullivan  drink  anything  that  evening.  He  was  refused 
when  he  called  for  anything  over  the  bar.  I  saw  him  after 
that  night  trying  to  get  into  his  buggy.  Both  the  Kennedys 
were  in  the  saloon  that  night.  I  am  a  regular  physician ; 
knew  Sullivan  before.  He  was  about  six  feet  high  and  weighed 
about  180  pounds ;  a  strong,  vigorous  man  and  healthy."  Wit- 
ness McCarthy  swears  that  he  drank  beer  with  Sullivan  about 
SIX  or  seven  o'clock  Saturday  evening,  either  at  McGee's  or 
Muldoon's.  Witness  Thomas  sweai*s  that  he  saw  Sullivan 
drink  beer  at  Kennedy's  the  night  he  was  killed,  and  that 
Al  Kennedy  gave  it  to  him.  Witness  Brush  swears  that  he  saw 
Sullivan  drinking  beer  at  Kennedy's  that  night  and  that  he 
saw  William  Kennedy  give  it  to  him.  William  Lindley  swears 
that  on  that  Saturday  night  about  nine  or  ten  o'clock  he  and 
others  were  in  McGee's  saloon  and  that  while  there  Sullivan 
came  in  and  was  given  a  glass  of  beer  by  Byron  Martin,  the 
same  man  who  waited  on  him  and  others  in  the  afternoon 
when  he  first  came  to  town,  in  McGee's  saloon,  and  that 
McGee  was  then  in  the  saloon  himself,  and  that  after  Sullivan 
drank  the  beer  he  then  asked  McGce  himself  for  a  bott1c.pt 
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whisky;  that  the  witness  then  tarned  and  walked  out  behind 
the  screens ;  that  he  heard  nothing  said  by  McGce  or  Sullivan 
but  that  he  waited  but  a  minute  and  Sullivan  came  out  also, 
and  that  as  they  walked  down  the  street  Sullivan  drew  a  full 
bottle  of  whisky  from  his  pocket  and  that  both  witness  and 
Sullivan  drank  twice  from  this  bottle  of  whisky  while  on  the 
street.  Witness  Sherwood  swears  that  between  eleven  and 
twelve  o'clock  that  night  in  front  of  his  hotel  in  Woodstock 
he  saw  Sullivan  in  his  buggy  reeling  drunk,  and  that  some 
person  not  known  to  him  was  on  the  ground  holding  the  lines, 
and  that  William  Kennedy  was  holding  the  horses  by  the  bits. 
This  was  the  last  time  any  one  saw  Sullivan  alive.  Next  morn- 
ing about  eight  o'clock  he  was  found  some  distance  from 
Woodstock  in  the  road,  dead.  His  horses  had  wandered  from 
the  middle  of  the  road  to  the  roadside,  where  one  side  of  his 
buggy  was  rim  upon  a  bank,  thereby  causing  it  to  over- 
turn, throwing  Sullivan  out,  and  the  iron  arm  of  the  buggy 
top  falling  directly  across  his  throat  in  such  manner  as  to 
choke  him  to  death.  The  fatal  bottle  of  whisky,  half  empty, 
was  found  in  his  pocket  When  he  was  found  his  body  was 
cold  and  stiff,  indicating,  as  the  physician  said,  that  he  had  been 
dead  several  hours.  The  foregoing  was  the  substance  of  all 
the  evidence  for  appellee. 

On  the  part  of  appellants  John  McGee  testified  on  his  own 
behalf,  and  denied  selling  Sullivan  any  intoxicating  liquor  on 
that  day  or  night  and  denied  authorizing  Martin  to  sell  him 
any.  He  also  denied  selling  him  the  bottle  of  whisky. 
William  Kennedy  on  his  own  behalf  denied  selling  Sullivan 
intoxicating  liquor  on  that  afternoon  or  evening.  In  addi- 
tion to  this  testimony  some  six  or  eight  witnesses  testify  to  being 
in  at  Kennedy's  about  nine  or  ten  o'clock  engaged  in  play- 
ing cards,  when  Sullivan  came  in  there  in  a  boisterous  manner, 
and  that  William  Kennedy  refused  to  let  him  have  any  liquor. 
Albert  Kennedy,  although  charged  under  oath  by  some  of 
appellee's  witnesses  with  selling  Sullivan  beer  on  that  night, 
did  not  take  the  stand  and  deny  it.  Some  of  appellant's  wit- 
nesses also  testify  to  seeing  Suljivan  getting  beer  and  whisky 
at  other  saloons  on  that  night     Under  this  state  of  the  evi- 


54  Appellate  Courts  of  Illinois. 

*  — > 

You  S4,]  Kesnedx  Bros.  t.  SulIiTUi. 

dence  connsel  for  appellant  insist  with  great  earnestness  that 
there  is  no  evidence  to  support  the  verdict,  mnch  less  a  pre- 
ponderance of  it  Thej  insist  that  even  if  it  be  conceded  tliat 
the  proof  shows  that  defendants  sold  ^^beer"  to  Sullivan,  still 
there  is  no  proof  to  show  that  such  beer  was  an  intoxicating 
liquor  in  fact,  or  such  liquor  as  the  law  treats  as  intoxicating 
liquor. 

We  can  not  concnr  in  this  view.  It  is  true  there  was  a  con- 
jQict  in  the  evidence  as  to  whether  appellants  sold  Sullivan 
liquor.  Two  of  the  defendants  directly  deny  making  him 
any  sale  or  gifts  at  all  of  anything,  and  they  are  supported  by 
several  other  witnesses,  who  did  not  see  any  sales  made,  and 
some  of  whom  heard  at  least  one  of  the  Kennedys  refuse  to 
sell  him  beer  or  whisky;  bat  this  testimony  is  met  by  the 
direct  and  positive  testimony  of  a  number  of  witnesses  who 
swear  not  only  that  these  defendants  sold  Sullivan  beer,  and 
tliat  they  drank  with  him  on  several  different  occasions  on 
that  afternoon  and  night  at  both  of  these  saloons,  but  that  at 
McGee's  he  bought  a  bottle  of  whisky. 

In  order  to  sustain  this  verdict  it  is  by  no  means  necessary 
that  any  witness  should  swear  directly  that  the  beer  was  lager 
beer  or  that  it  was  intoxicating  liquor  in  order  to  justify  the 
jury  in  believing  it  was  such.  The  result  that  follows  the 
drinking  was  much  more  satisfactory  proof  of  the  character 
of  the  drink  than  the  opinion  of  any  witness,  as  to  the  name 
or  quantity  of  what  was  given  him.  That  Sullivan  did  drink 
beer  at  both  of  these  saloons  repeatedly  that  afternoon  and 
night  we  think  is  abundantly  proven  by  a  number  of  wit- 
nesses, if  the  jury  were  willing  to  believe  them,  and  that  his 
intoxication  quickly  followed  is  not  denied  by  any  one,  and 
that  he  was  reeling  drunk  and  wholly  unable  to  take  care  of 
himself  at  eleven  o'clock  is  abundantly  proven.  One  of  tlie 
Kennedys  himself,  seeing  his  helpless  state,  went  with  him  to 
his  buggy  and  helped  him  in  and  started  him  home,  alone  in 
the  dead  hours  of  the  night  with  his  team,  utterly  lielpless. 
Whence  this  drunkenness?  The  learned  counsel  for  appellants 
insist  there  is  no  proof  of  any  sale  of  whisky.  If  this  be  so, 
then  it  is  inevitable  that  the  unnamed  and  foaming  beer  held 
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in  its  rich  coloring  the  fatal  alcohol  that  stnpified  the  brain 
and  dethroned  the  reason  of  its  unhappy  victim  and  lured  him 
to  an  untimely  and  violent  death. 

It  was  the  exclusive  province  of  the  jury  in  the  first  in- 
stance to  determine  where  the  truth  was  in  the  conflicting 
and  contradictory  statements  of  the  various  witnesses  who 
testified.  Their  opportunities  were  infinitely  better  than  ours 
for  knowing  who  was  testifying  to  the  truth.  If  they 
believed  the  witnesses  for  the  appellee,  then  there  was  abun- 
dant evidence  to  support  the  verdict.  Courts  will  not.  and 
ought  not,  substitute  their  judgment  for  that  of  the  jury 
upon  questions  of  fact,- unless  they  can  clearly  see  that  the 
jury  has  erredin  its  finding  or  that  manifest  oppression  or 
injustice  will  follow.  Wiggins  Ferry  Co.  v.  Higgins,  72 
111.  614;  C,  B.  &  Q.  R  E.  Co.  v.  Lee,  37  111.  454. 

The  language  of  the  above  case  has  been  repeated  in  scv. 
era!  subsequent  cases  much  stronger  than  that  held  in  the 
abofve  case.  We  are  of  the  opinion  that  the  verdict  is  sus- 
tained by  the  evidence  in  this  record. 

The  second  assignment  of  error  is  that  the  court  erred  in 
giving  appellee^s  instructions. 

The  first  instruction  given  for  plaintiff  was  as  follows : 

**  On  the  part  of  the  plaintiff  the  jury  are  instructed  that  if 
they  believe  from  the  evidence  tliat  the  plaintiff  was  the  wife, 
and  is  now  the  widow,  of  Cornelius  Sullivan,  deceased,  and 
that  the  said  defendants  or  any  or  either  of  them,  or  the  serv- 
ants, employes,  or  any  person  acting  for  said  defendants,  or 
any  or  either  of  them,  did,  on  the  17th  day  of  April,  A.  D. 
1886,  sell  or  give  to  the  said  Cornelius  Sullivan  any  lager  beer 
or  any  other  intoxicating  liquor,  and  thereby  in  whole  or  in 
part  caused  the  intoxication  of  the  said  Cornelius  Sullivan, 
and  the  said  Cornelius  Sullivan,  while  under  the  influence  ot 
such  intoxication,  and  in  consequence  thereof,  lost  his  lifa  in 
manner  and  form  charged  in  the  declaration,  and  that  the 
plaintiff  was  thereby  damaged  in  her  means  of  support,  then 
the  juiy  should  find  the  defendants,  or  such  of  them  as  are 
proven  to  have  contributed  to  such  intoxication  in  whole  or 
in  part,  guilty,  and  asses?  the  plaintiff's  damages  at  such  sum 
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as  thej  think  from  tho  evidence  she  ought  to  recover,  not  to 
exceed  ten  thousand  dollars." 

It  is  first  objected  that  this  instruction  is  bad  because  it 
submits  to  the  jury  to  de  cide  whether  appellants  sold  die 
deceased,  Sullivan,  intoxicating  liquor  without  any  evidence  to 
support  that  theory.  This  objection  has  {>een  disposed  of  by 
what  has  been  heretofore  said.  It  is  a^ain  objected  that  the 
instruction  is  bad  under  the  facts  in  the  case  in  using  tho 
expression  that  the  defendants  or  any  or  either  of  them  would 
be  liable  for  sales  made  by  themselves  or  *'  cmy  person  acting 
for  them,^^  which  could  only  refer  to  the  sales  made  by  Mar- 
tin for  McGee,  without  being  his  regular  clerk,  or  directly 
authorized  to  make  the  sales. 

Tills  position  is  equally  untenable.  If  any  person,  whether 
regularly  employed  as  a  clerk,  agent  or  servant,  or  not,  goes 
into  a  saloon  and  sells  or  gives  away  intoxicating  liquors  witii 
the  knowledge  and  consent  of  the  owner  or  keeper,  or  with 
his  subsequent  ratification  thereof,  the  owner  or  keeper  must 
be  held  responsible  for  these  acts,  and  such  person  will  bo 
treated  as  his  agent  in  making  the  sale  or  sales,  or  gifts, 
whether  many  or  few.  In  this  case  the  proof  is  clear  that 
Martin  was  accustomed  to  go  into  McG-ee's  saloon  when  he 
was  absent  and  wait  on  customers,  and  this  with  McGee's 
knowledge  and  consent  In  addition  to  this  the  proof  is,  he 
ratified  the  act  of  Martin  in  selling  Sullivan  and  others  the 
liquor  on  the  day  preceding  his  death.  When  he  was  in- 
formed of  the  sale  and  that  Martin  had  the  money  for  him, 
he  said  "all  right."  He  saw  the  men  in  his  saloon  and  saw 
Martin  in  there  and  it  is  not  doubtful  that  he  must  have 
known  what  thev  were  all  in  there  for. 

It  is  still  further  urged  that  this  instruction  is  bad  in  say- 
ing  to  the  jury,  "  tha  t  they  might  assess  the  plaintiff's  dam- 
ages at  such  sum  as  they  think  from  the  evidence  she  ought 
to  have,  not  to  exceed  ten  thousand  dollars,"  in  case  the  jury 
should  believe  from  the  evidence  she  was  entitled  to  recover. 
It  is  insisted  that  this  instruction  is  broad  enough  to  allow 
the  jury  to  give  exemplary  damages  if  they  desired,  and  that 
there  was  no  evidence  in  the  case  to  justify  the  allowance 
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of  exemplary  damages.  It  may  be  conceded  that  the  instruc- 
tion, while  not  in  so  many  words  telling  the  jury  that  if 
the  evidence  justified  it  they  might  award  exemplary  dam- 
ages, still  the  jury,  not  being  directed  not  to  assess  such 
damages,  might  do  so  under  the  general  language  of  the 
instruction.  The  statute  expressly  allows  the  assessment  of 
exemplary  damages  under  certain  circumstances,  which,  it 
has  been  determined  by  the  courts,  are  in  cases  where  the 
evidence  shows  any  wilful,  wanton  violation  of  the  law  or 
disregard  of  the  rights  of  others*  or  any  oppression  or  reek- 
leas  conduct  (and  whether  thei'e  have  been  in  the  particular 
case  any  wanton  or  wilful  acts  tending  to  show  a  wilful  dis- 
regard of  the  rights  of  others  or  of  the  law  is  always  in  the 
first  instance  a  question  of  fact  for  the  jury),  and  when  the 
jury  finds  any  such  wanton,  wilful  or  oppressive  conduct 
toward  the  injured  party  or  deliberate  and  wilful  violation 
of  the  law  under  the  evidence,  then  the  jury  may,  under 
Buch  circumstances,  in  addition  to  the  actual  damages  sus- 
tained, also  assess  exemj)lary  damages.  McNay  v.  Stratton, 
9  111.  App.  216;  Wabash  Ry.  Co.  v.-  Rector,  104  111.  296; 
Lowry  v.  Coster,  91  III.  182. 

Does  the  proof  in  this  case  show  such  a  wilful  or  wanton 
disregard  of  the  riglit  of  Sullivan  or  his  wife  or  children  as 
to  justify  the  jniy  in  assessing  exemplary  damages?  Whether 
it  was  or  not  was  a  question  of  fact  for  the  jury.  The 
instruction  left  them  entirely  free  to  determine  that  question 
under  the  evidence,  as  held  in  Wabash  v.  Rector,  supra^  and 
Penn.  Co.  v.  Frana,  sujpra. 

Sullivan's  wife  testified  on  the  trial,  that  for  the  last  two 
years  her  husl>and  had  been  a  good  dBal  addicted  to  drinking 
and  frequently  came  home  from  town  drunk.  It  appears 
also  in  the  proof,  that  he  was  well  known  to  these  defendants, 
and  it  is  not  an  unreasonable  or  unfair  inference  to  draw, 
from  the  evidence  in  this  case,  that  defendants,  being  saloon 
keepers,  must  have  known  his  infirmity  and  habit  of  becom- 
ing intoxicated.  But  whether  they  knew  it  before  that  night 
or  not,  it  is  clear  that  they  all  knew  he  was  dinink  on  that 
occasion,  and  it  is  equally  clear,  if  plaintiff's  witnesses  are  to 
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be  believed,  that  they  sold  him  some  kind  of  intoxicating 
liquor  after  lie  became  drunk  and  while  he  was  going  from 
one  saloon  to  another  asking  for  and  obtaining  liquor  in  defi- 
ance of  the  law  prohibiting  such  sales,  and  in  total  disregard 
of  the  rights  of  Sullivan  and  his  family.  One  of  the  Ken- 
nedys closes  the  night  and  its  heartless  chapter  by  sending 
this  poor  helpless  victim  of  his  greed  out  into  the  night  and 
darkness,  with  his  team,  alone,  seeing  and  knowing  the  man 
to  be  too  drunk  to  take  care  of  liimself.  It  seems  to  ns  that, 
from  this  evidence,  the  jury  might  impose  exemplary  dam- 
ages for  wanton  and*  wilful  misconduct  on  the  part  of  defend- 
ants, if  they  saw  proper  to  do  so,  and  that  there  was  not  error 
in  leaving  them  at  liberty  to  do  so  under  the  instruction. 

But  conceding  now,  that  there  was  no  evidence  to  justify 
the  finding  of  exemplary  damages  and  that  the  instruction 
was  broad  enough  to  allow  such  damages  to  be  assessed,  still 
we  think  no  harm  was  done  to  appellants,  since  the  verdict 
does  not  necessarily  contain  exemplary  damages.  The  proof 
is  uncontradicted  that  Sullivan  was  a  man  in  the  prime  and 
vigorof  life,  in  perfecthealth,6talwartandstrong,an industrious 
hard-working  man  who  made  ample  and  generous  provision  for 
his  wife  and  little  children,  in  so  mucli  that  they  could  say  '*  they 
never  wanted  anything."  Is  such  a  life  not  worth  $1,800  to  a 
dependent  wife  and  little  children?  If  this  instruction,  then,, 
was  in  that  respect  technically  erroneous,  it  did  appellants  no 
harm  and  they  can  not  complain.  We  think  there  is  no  rea- 
sonable ground  for  saying  that  the  verdict  contained  anything 
more  than  compensatory  damages.  What  the  life  of  Sullivan 
was  worth  to  his  widow  and  family  was  a  question  of  fact  left 
to  the  jury  under  the  instruction,  and  we  can  not  say  they  are 
R^  justified  in  finding  that  such  actual  loss  was  equal  to 
11,800. 

In  the  ease  of  Wiggins  Ferry  Co.  v.  Higgins,  supra^  the 
same  complaint  was  made,  that  the  damages  were  excessive, 
and  that  punitive  damages  had  been  assessed;  but  the  court  say 
in  reply  to  that  objection,  that  "even  if  this  is  true  it  has  worked 
appellant  no  injury,  as  we  see  from  the  evidence  that  only 
compensatory  damages  were  assessed     *     *     *    and  we  never 
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reverse  a  judgment  simply  because  an  inaccurate  instruction 
has  been  given  when  we  can  see  that  it  lias  resulted  in  no  injury 
to  the  party  against  whom  it  has  been  given."  And  to  the 
dame  effect  is  Meyer  v.  Pfeiffer,  50  III.  485.  In  the  case  of 
Penn.  Co.  v.  Frana,  112  111.  398,  there  was  no  evidence  to  sus- 
tain exemplary  damages,  but  that  instruction,  as  in  this  case, 
required  the  jnry  to  find  their  verdict  from  the  evidence,  and 
the  court  held,  even  if  the  instruction  was  broad  enough  to 
allow  the  jury  to  find  punitive  damages,  still,  as  there  was  no 
evidence  to  that  effect,  it  would  not  be  presumed  the  jury  did 
SO-    We  think  there  was  no  error  in  giving  the  first  instruction. 

Objections  are  also  made  to  several  other  instructions  given 
for  appellee.  We  have  carefully  examined  them  all  and  the 
objections  urged  against  them,  and  find  the  objections  to  be 
of  a  most  unsubstantial  and  technical  character.  It  would 
snb-erve  no  useful  purpose  to  discuss  them  in  detail.  We 
think  they  are  all  substantially  good  and  that  they  contain  no 
prejudicial  error  to  appellants. 

Finally,  it  is  urged  that  the  judgment  should  be  reversed  on 
account  of  improper  language  used  by  counsel  for  appellee, 
in  the  arg:ument  before  the  jury.  In  the  closing  argument 
counsel  for  appellee  said  to  the  jury,  "  A  part  of  this  Daly 
mortgage  belongs  to  these  Kennedys,  where  Sullivan  made  his 
headquarters  for  years."  Counsel  for  defendant  objected  to 
this  language  at  once,  and  took  an  exception,  and  thereupon 
counsel  for  plaintiffs  further  said,  **  It  was  not  in  evidence 
and  I  withdraw  the  remark,  and  do  not  wish  you  to  consider 
it  in  making  up  your  verdict."  While  this  remark  of  counsel 
was  improper,  still  under  the  circumstances  we  can  not  see  that 
defendants  were  prejudiced  by  it.  It  was  promptly  and 
frankly  withdrawn  and  the  jury  requested  to  pay  no  attention 
to  it  We  assume  the  jury  were  men  of  ordinary  intelligence 
and  were  willing  to  do  their  duty  under  their  oaths,  and  try 
the  case  upon  the  evidence  adduced,  and  not  be  influenced  by 
remarks  wholly  foreign  to  the  case  dropped  by  counsel  in  the 
moment  of  excitement  aud  the  heat  of  an  argument.  When 
counsel  promptly  withdrew  any  erroneous  statements  on  their 
attention  being  called  to  it,  and  requested  the  jury  to  disregard 


60  Appellate  Courts  of  Illinois. 

Vol.  34.]  Phoenix  Ins.  Co.  v.  Wbiteleather. 

it,  the  court  will  not  regard  such  an  error  of  Bnfficient  magni- 
tade  to  justify  a  reversal,  unTese  the  court  can  eee  that  ench 
improper  argument  has  iraproj>erly  infloenced  the  jury.  We 
think  no  snch  prejudicial  result  followed  the  use  of  the 
language  complained  of. 

It  is  also  urged  that  the  damages  are  excessive.  That 
assignment  of  errors  has  been  considered  when  we  were  con- 
sidering the  instructions^  and  will  not  be  further  noticed. 

After  a  careful  and  attentive  consideration  of  this  case, 
we  have  been  unable  to  find  any  substantial  error  in  the 
record.  After  four  trials  we  should  in  any  event  hesitate  to 
disturb  the  judgment  except  upon  some  substantial  reason  or 
ground  affecting  the  justice  or  merits  of  the  case,  and  failing 
tp  find  such  errors,  and  believing  that  substantial  justice  has 
been  done,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Ph(exix  Insurance  Company 

V. 

Mary  Ann  Whiteleather. 

FWe  Tmurance — Action  an  PoUetf — Conditions — Representations  of  As- 
sured  as  to  Title — Acts  of  Agent — Title  hy  Possession — Payment  qf  Taxes, 

1.  It  is  not  necessary  that  a  title  in  fee  simple  should  always  be  shown  or 
(leducible  by  record.  Such  title  way  result  from  sufficient  lenpfth  of  pos- 
f^esnion  to  liar  an  action,  or  from  possession  and  the  payment  of  taxes  under 
color  of  title  for  the  time  required  by  law. 

2.  Where  all  the  fact^  which  concern  and  relate  to  the  title  of  tho  prop- 
erty to  be  injured,  and  the  nature  and  character  of  the  risk,  are  fully  and 
fairly  detailed  to  an  insurance  agent,  and  the  agent,  with  such  knowledge, 
writes  statements  in  the  application  or  in  the  policy  inconsistent  with  such 
information  and  which  are  not  in  fact  true,  the  company  will  not  afterward 
be  allowed  to  defeat  a  recovery  on  the  policy  on  the  ground  that  such  state- 
ments are  not  true,  and  this  notwithstanding  the  policy  may  declare  the 
agent  to  be  the  agent  of  tho  a««8ured. 

• 

[Opinion  tiled  December  16,  1889.] 
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AppkAl  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Georqb  W.  Thompson  and  E.  P.  Williams,  for 
appellant 

Mr.  A.  M.  Brown,  for  appellee. 

C.  B.  Smith,  J.  Tliis  was  an  action  on  an  insurance  policy 
issued  by  appellant  to  appellee  on  her  house,  barn  and  house- 
hold goods,  insuring  them  against  fire  to  the  amount  of  |875. 
The  declaration  avers  that  after  said  policy  liad  been  issued  to 
her  and  while  it  was  in  force  the  house  and  household  goods 
were  entirely  consumed  by  fire  to  the  damage  of  the  plaintiff 
of  $750.  The  general  issue  and  numerous  si)ecial  pleas 
were  filed  npon  which  issile  was  joined. 

The  special  plea  under  which  the  chief,  if  not  the  only 
defense  was  made,  alleged  that  appellee  made  a  written  applica- 
tion for  the  policy  and. made  certain  answers  therein  concern- 
ing her  title  to  said  property  insured  and  its  vahioand  amount, 
and  that  said  application  and  the  policy  contained  a  warranty 
that  all  of  such  answers  were  true  in  all  respects.  And  it  is 
also  averred  that  several  of  said  answers  were  not  true. 
Among  other  things  in  this  application  appellee  answered  that 
she  was  the  sole  owner  in  fee  simple  of  the  land  on  which 
the  house  stood,  and  that  the  lot  of  land  contained  sixty-two 
acres,  and  it  is  averred  that  these  answers,  being  false,  avoid 
the  policy. 

Appellee  in  her  replications  averred  that  she  was  in  fact  the 
owner  in  fee  of  the  land;  denied  the  warranty  and  alleged  that 
at  the  time  the  application  was  made  to  her  for  this  insurance 
by  the  agent  of  appellant  she  fully  and  carefully  explained  to 
him  the  nature  and  character  of  her  title,  and  gave  all  her  title 
papers  to  the  agent  of  appellant,  and  requested  him  to  ex- 
amine them  for  himself  and  to  determine  just  what  the 
nature  of  her  title  was,  and  that  he  did  so  examine  her  title  and 
informed  her  that  she  was  the  owner  of  the  land.  After 
numerous  other  replications  and  rejoinders,  an  issue  was  formed 
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and  the  cause  heard  by  the  court  by  agreement  without  a 
jury.  The  court  gave  judgment  for  appellee  for  $739.24,  and 
appellant  now  appeals  to  this  court  and  assigus  the  usual 
errors  and  insists  on  a  reversal  of  the  judgment. 

It  appears  that  some  twenty-five  years  ago  appellee's 
husband,  John  Whiteleather  (now  deceased),  and  his  brother, 
Joshua  Whiteleather,  were  the  joint  owners  of  the  land  on 
which  thife  house  stood.  There  was  about  five  acres  of  the  land 
then,  and  the  two  brothers  bought  the  land  with  a  saw-mill  on 
it  at  a  price  of  $3,000,  and  the  deed  was  made  to  them  jointly. 
This  purchase  was  in  1861.  The  chief  value  of  the  property 
consisted  in  the  mill. 

After  running  the  mill  two  or  three  years  together,  Joshua 
sold  his  interest  in  the  mill  to  his  brother  John,  but  no  deed 
to  the  land  was  made.  After  this  sale,  which  was  about  1865, 
Joshua  took  the  proceeds  of  his  half  of  the  mill  and  went  to 
Ohio  and  remained  there  a  long  time.  He  has  not  lived  in 
Illinois  for  over  twenty-five  years,  and  never  returned  until 
about  thirteen  years  ago  to  make  his  brother  a  short  visit, 
nfter  which  he  again  left  and  went  back  to  Ohio  and  has  not 
been  here  since.  J<ihn  Whiteleather  and  his  wife  remained 
in  jx)S8ession  of  this  property  up  to  1880,  when  John  died, 
and  since  that  appellee  has  remained  in  possession,  and  during 
her  husband's  life  he  paid  all  taxes,  and  since  then  appellee 
has  paid  all  taxes,  made  improvements  and  repairs  on  the 
place,  and  has  had  the  exclusive  control  and  possession  of  the 
])remises.  Since  Joshua  Whiteleather  sold  his  interest  in  the 
mill  and  went  to  Ohio  he  has  never  made  any  claim  to  this 
property  nor  any  part  of  it.  When  here  on  a  visit  thirteen 
years  ago  he  niade  no  claim  to  it.  He  has  never  paid  any 
taxes  on  it.  It  will  thus  be  seen  the  plaintiff  and  her  husband 
have  had  exclusive,  peaceable  possession  of  this  lot  of 
ground  for  over  twenty  years. 

It  is  not  necessary  that  a  fee  should  always  be  shown  or 
deducible  of  record.  Title  in  fee  simple  may  result  from  sufii- 
cient  length  of  possession  to  bar  an  action  or  from  possession 
and  the  payment  of  taxes  under  color  of  title  for  the  time 
requii*ed  by  law. 
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Appellee  claims  title  from  another  source."  On  the  13th 
daj  of  December,  1875,  John  Whiteleather  made  a  qnit  claim 
deed  to  this  lot  of  land  to  Matthew  S.  Shepard  in  trust  for 
hiB  wife,  and  on  the  same  day  Shepard  and  his  wife  made  a 
quit  claim  deed  to  appellee  ;  the  consideration  paid  by  appel- 
lee being  $1,000  and  interest  thereon  for  a  long  number 
of  years,  amounting  in  all  at  the  time  of  the  conveyance 
to  the  sum  of  $2,600.  The  $1,000  appellee  had  inherited 
from  her  father's  estate.  Under  this  last  deed  appellee  had 
possession  and  paid  all  the  taxes  on  the  land  for  over  eleven 
years.  This  deed  purported  to  convey  to  her  the  whole 
interest  in  the  land  and  was  color  of  title  bought  in  good  faith, 
and  with -possession  and  payment  of  all  taxes  for  seven  suc- 
cessive years,  gave  her  an  absolute  and  indefeasible  estate  in 
fee  simple,  good  against  all  the  world,  under  the  seven  years 
statute  of  limitation.  Holloway  v.  Clark,  27  111.  483;  Wins- 
low  V.  Cooper,  104  III.  235. 

After  she  received  her  deed  from  Shepard  her  possession 
tliereupon  at  once  became  adverse  and  the  statute  b  'gan  im- 
mediately to  run  against  all  the  world.  Angell  on  Limitations, 
6th  Ed.,  Sees.  428,  429,  430,  432.  We  think  the  proof  shows 
tliat  appellee  had  in  fact  the  title  in  fee  to  this  land  under  the 
deed  from  Shepard  and  wife  to  her,  under  the  seven  years 
statute  of  limitations,  and  it  is  not  necessary  to  decide  what 
effect  Joshua's  long  absence  had  upon  his  supposed  interest  in 
the  land  except  to  say  the  proof  shows  that  during  all  this  time 
appellee  and  her  husband  were  occupying  the  land  and  claiming 
adversely  to  the  absent  brother,  and  after  her  husband's  death 
she  continued  to  claim  in  like  manner.  We  think,  also,  the 
proof  shows  that  when  the  brother  went  to  Ohio  he  then 
relinquished  all  his  claim  on  the  ground  to  his  brother. 

But,  coticeding  the  position  assumed  by  appellant,  that 
Joshua  Whiteleather  still  had  some  interest  in  this  land,  and 
that  the  application  was  not  in  point  of  fact  true,  still, 
that  will  not  avail  appellant  under  the  proof  in  this  record. 
The  proof  is  clear  and  strong  and  no  denial  of  it,  that  Mr. 
Adams,  an  attorney  at  law,  was  the  agent  for  appellant  in  pro- 
curing this  policy  of  appellee.     She  and  her  daughters  swear 
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that  when  Mr.  Adams  came  there  to  solicit  this  insurance  he 
was  told  by  appellee  that  she  was  already  insured  in  the  Rock- 
ford,  and  had  no  desire  to  change  it.  She  and  her  danghters 
swear  th&t  she  told  him  all. she  knew  aboat  the  condition  and 
character  of  lier  title  and  that  she  did  not  know  what  kind 
of  a  title  it  was,  bnt  told  him  he  would  know  how  to  fix  it, 
that  she  wanted  it  right.  In  addition  to  telling  this  agent 
and  attorney  of  appellee  all  she  knew  about  it,  she  got  all  the 
papers  and  her  deeds  relating  to  her  title  and  showed  tliem 
to  the  agent  and  told  him  to  examine  them  and  fix  it  right. 
She  also  told  him  the  Rock  ford  policy  had  Joshua's  name  in  it 
and  she  did  not  know  whether  it  ought  to  be  in  or  not.  The 
agent  told  her  he  would  examine  the  matter  and  fix  it  right 
and  if  the  company  accepted  her  risk  they  would  issue  and 
send  her  the  policy,  and  if  not,  they  would  return  the 
Rockford  policy.  In  due  course  of  time  this  policy  was 
made  out  and  returned,  and  the  Rockford  policy  kept  by 
appellant.  It  has  been  repeatedly  held  and  very  prop- 
erly, we  think,  in  this  State,  that  where  all  the  facts  are 
fully  and  fairly  detailed  to  the  agent,  which  concern  and 
relate  to  the  title  of  the  property  to  be  in&ured,  or  the 
nature  and  character  of  the  risk,  and  the  agent  with  such 
knowledge  writes  statements  in  the  application  or  in  the 
policy  inconsistent  with  his  information  and  which  are  not 
in  fact  true,  the  Qompany  will  not  afterward  be  allowed  to 
defeat  a  recovery  on  the  ground  that  such  statements  are  not 
true.'  Rockford  Ins.  Co.  v.  Nelson,  76  111.  648;  Union  Ins. 
Co.  V.  Chipp,  93  111.  96.  Notice  of  the  character  of  the  title 
to  the  broker  or  agent  who  procures  the  insurance  is  notice 
to  the  company,  notwithstanding  the  policj'  may  declare  that 
such  agent  or  broker  is  the  agent  of  the  assured.  Chipp's  case, 
supra.  If  this  policy  did  not  correctly  state  appellee's  title 
it  was  the  fault  of  the  company,  who  undertook  through  its 
agent  to  determine  from  appellee's  statements  and  her  title 
papers,  what  her  title  was,  and  having  deteruiined  it  for  itself, 
and  in  accordance  with  such  finding  stated  it  in  the  policy, 
the  company  shall  not  now  be  permitted  to  say  that  it  made 
a  mistake,  and  will,  therefore,  not  be  bound  to  pay  tlie  loss. 
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To  allow  the  company  to  repudiate  the  act  and  knowledge 
of  its  agents  after  having  been  paid  for  tlie  risk,  and  retain  the 
Rockford  policy,  would  be  to  allow  it  to  perpetrate  a  gross 
fraud. 

Much  stress  is  placed  on  appellee's  alleged  statements  to 
tlie  adjuster  that  Joshua  Wliite'eather  had  a  part  or  half 
interest  in  the  land.  Conceding  she  made  the  admission,  it  is 
very  clear  that  she  was  mistaken,  and  did  not  know  the  legal 
eflFect  of  lier  deed  to  this  land  from  Shepard,  nor  the  effect 
or  consequence  of  the  twenty-five  years  absence  of  Joshua 
Whiteleather,  nor  the  effects  of  her  long  adverse  possession 
of  this  land. 

The  only  other  question  argued  or  relied  upon  by  appellant 
relates  to  the  value  of  the  house  destroyed. 

We  have  examined  the  testimony  on  that  branch  of  the  case 
and  are  fully  satisfied  with  the  finding  of  the  court  in  that 
respect.  While  the  evidence  is  cenflicting,  we  can  not  say  it 
does  not  support  the  finding  of  the  court.  After  a  diligent 
examination  of  this  record,  we  have  been  unable  to  find  any 
merit  in  the  defense,  in  fact  or  law,  and  we  are  of  opinion 
that  the  finding  and  judgment  of  the  court  was  correct.  The 
judgment  will  therefore  be  affirmed. 

Jud(j7nent  affirmed. 


■ 


John  Walker,  Administrator,  etc., 

V. 

Reuben  M.  Pritchard  et  al. 

Injunctions — Dissolution  in  Part — Not  Breach  of  Bond, 

This  court  holdR,  where  a  temporary  injunction  was  issued  restraining  an 
administrator  from  the  collection  of  certain  notes  against  the  complainant*!, 
and  the  injunction  was  finally  made  pehpetual  as  to  mo<it  of  the  notes  but 
dissolved  as  to  part,  that  the  dissolution  of  the  injunction  as  to  this  part  did 
not  constitate  a  breach  of  the  injunction  bond. 

[Opinion  filed  December  16, 1889.] 

Tot.  XXXIY  A 
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Appeal  from  the  Circuit  Court. of  De  Kalb  County;  the 
Hon.  A.  H.  Barry,  Judge,  presiding. 

Messrs.  George  C.  Christian  and  Luther  Lowell,  for 
appellant. 

Mr.  Harvey  A.  Jones,  for  appellees. 

Lacey,  J.  This  is  an  appeal  from  a  decree  of  the  court 
below  upon  the  assessment  of  damages  on  an  injunction  bond. 
The  appellees,  Reuben  M.  Pritchard,  Elliott  Pritchard  and 
Elothia  Pritchard  2d,  minor  .heirs  of  E.  A.  Pritchard, 
deceased,  by  Sarali  E.  Pritchard,  their  next  friend,  filed  a 
bill  in  equity  against  appellant,  John  Walker,  administrator 
of  E'othia  Pritchard,  deceased.  The  appellant  had  possession 
of  certain  notes,  claiming  the  title  in  them  for  the  benefit  of 
the  estate,  as  follows :  Two  notes  of  Ethan  Pritchard  payable 
to  Elothia  Pritchard,  deceased,  secured  by  mortgage  of  Oct 
J  2,  1858,  for  the  sum  of  $532,  which  appellant  had  brought 
bill  to  foreclose.  Renben  M.  Pritchard,  one  of  the  appellees, 
had  also  executed  certain  notes,  one  of  Dec.  15,  1865,  for 
$925.98;  one  of  July  26,  1869,  for  $600;  Nov.  2S,  1870,  for 
6180;  one  April,  1871,  for  $61.72,  payable  to  Elothia  Pritch- 
ard, now  deceased.  The  said  Renben  M.  had  one  executed 
to  appellant  as  administrator  of  Elothia  Pritchard,  deceased, 
about  Jan.  20,  1870;  five  other  notes  amounting  to  $352.07, 
and  with  interest,  to  $796.  Several  suits  at  law.  had  been 
brought  by  appellant  to  collect  the  above  described  notes,  to 
wit,  two  against  appellees  Sarah  E.  Elliott  and  Elothia. 
Pritchard  2d,  and  two  against  Reuben  M.  Pritchard,  one  of 
the  appellees,  on  the  notes  signed  by  them  respectively. 
This  bill  was  filed  praying  for  a  writ  of  injunction  to  restrain 
appellant  from  prosecuting  said  suit  or  from  collecting  any  of 
the  notes  in  question,  and  claiming  the  said  notes  were  tlie 
sole  property  of  the  complainants  in  the  bill  and  not  the  prop- 
erty of  the  administrator  who,  it  was  claimed,  had  illegal 
possession  of  them. 

The  facts  of  the  case  will  more  fully  appear  by  reference 
to  the   decision  of  the  case  in  the  Appellate  and  Supreme 
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Courts— Pritchard  v.  Walker  22  HI.  App.  286,  and  Walker 
V.  Pritchard,  121  111.  221. 

The  court  ordered  a  temporary  injunction  upon  giving  the 
bond  in  question,  which  bond  was  duly  executed.  The  suit 
was  finally  tried  by  the  Circuit  Court,  no  motion  having  been 
made  to  dissolve  the  injunction  till  the  final  hearing,  upon 
which  the  court  sustained  the  injunction  and  made  it  perpet- 
ual as  to  all  the  said  notes  and  suits  except  the  one  against 
Hcuben  M.  Pritchard  on  the  five  small  notes  given  by  him 
to  appellant,  and  as  to  those  and  to  the  suit  to  recover  thereon 
the  injunction  was  dissolved,  and  thereupon  the  suggestion 
of  damages  on  the  injunction  bond  was  filed  by  appellant's 
counsel  and  afterward  amended,  claiming  damages  for  attor- 
neys' fees  claimed  by  appellant  to  have  been  expended  in 
defending  the  injunction  suit  and  procuring  its  dissolution  so 
far  as  it  was  dissolved,  and  also  claiming  damages  on  account 
of  the  loss  of  the  five  notes  in  question  on  account  of  the 
insolvency  of  Reuben  M.  Pritchard,  occurring  after  the  issu- 
ing of  the  writ  of  injunction  and  the  dissolution  of  the  same 
as  claimed. 

The  court  below,  upon  hearing,  rof  used  to  allow  to  appellant 
any  damages  on  account  of  the  loss  of  the  notes  in  question 
but  allowed  him  $150  damages  as  attorneys'  fees.  From  that 
decree  this  appeal  was  taken  and  the  appellee  comes  into 
court  here  and  assigns  cross-errors,  alleging  as  grounds  for 
egror  the  allowance  by  the  court  below  of  attorneys'  fees. 
The  appellant  assumes  tliat  there  was  a  breach  of  the 
injunction  bond  and  insists  as  a  direct  consequence  he  has 
sustained  a  loss  of  the  entire  notes,  claiming  that  the  proof 
is  sufficient  to  show  that  Reuben  M.  Pritchard  was  solvent 
at  tlie  time  the  injunction  was  granted  and  during  the  pend- 
ency of  the  chancery  suit  became  insolvent  and  removed 
from  the  State  and  was  still  insolvent.  The  proof  is  probably 
sufficient  to  show  that  fact,  at  ]e2iBt  j)rima  J^acie.  The  appel- 
lee presents^  a  number  of  reasons  why  the  amount  of  the 
notes  should  not  be  assessed  on  the  injunction  bond  as  dam- 
ages and  also  reasons  why  no  attorneys'  fees  should  be  allowed 
to  appellant     But  as  one  of  the  reasons  urged    against  the 
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allowance  of   any  damages  in  our   opinion  is  sufficient  and 
decisive,  we  will  only  notice  that  one. 

It  is  insisted  by  appellees  that  within  the  meaninor  of  the 
injunction  bond  it  has  never  in  fact  been  dissolved.  We  will 
proceed  to  notice  that  question.  The  injunction  bond  is  in 
the  usual  form.  TJie  obligors  agree  to  pay  to  the  obligees,  *'A11 
such  costs  and  damages  as  shall  be  awarded  against  the  com- 
plainant in  case  the  injunction  shall  be  dit^solved."  The  ques- 
tion presented  here  is  whether,  in  case  the  injunction  is  made 
perpetual  as  to  the  greater  amount  or  to  any  amount  of  the 
matters  enjoined,  it  is  not  in  law  a  sustaining  of  the  injunction; 
it  is  dissolved  within  the  meaning  of  the  bond. 

We  are  satisfied  that  the  greater  weight  of  authority  is  to 
the  effect  that  in  such  event  the  injunction  is  not  dissolved' 
so  as  to  forfeit  the  bond,  though  this  rule  may  have  some 
exceptions.  The  injunction  is  a  writ  and  must  be  regarded 
as  an  entirety  as  six)ken  of  and  referred  to  in  the  language  of 
the  bond.  The  injunction,  then,  in  order  to  constitute  a 
breach  of  the  bond,  must  be  dissolved  in  whole.  To  say  that 
the  bond  is  forfeited  by  a  partial  dissolution  would  be  to  put 
words  into  the  bond  not  found  there.  Tliat  is,  we  should 
make  it  read  that  '^  All  such  costs  and  damages  as  shall  be 
awarded  against  the  complainant  in  case  the  injunction  shall 
be  dissolved  in  whole  or  in  part  should  be  paid  by  the  obli- 
gors." The  statute  neither  contains  these  words  nor  does 
the  bond,  and  we  think  it  would  be  unwarranted  to  substitute 
them  by  judicial  construction.  The  effect  of  doing  so  would 
be  to  compel  the  securities  to  pay  the  assessment  of  damages 
as  to  the  notes  •  in  question  and  the  attorneys'  fees.  As  to 
securities,  bonds  of  this  kind  are,  in  law,  to  be  reasonably 
strictly  construed  as  against  the  obligee  and  in  favor  of  the 
securities,  and  words  can  not  be  supplied  by  implication. 
Ovington  V.  Smith,  78  111.  250.  This  case  was  one  where,  in 
an  injunction  bond,  the  obligation  was  to  pay  the  obligee  such 
damages  as  Smith  and  Schroder  should  recover  against  him. 
Schroder  alone  recovered  damages  and  it  was  held  under  the 
terms  of  the  bond  he  could  not  recover  on  it. 

The  appellant  complains  of  the  hardship  of  being  tied  up 
by  the  injunction  from  prosecuting  his   suit  at  law  on  the 
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notes  till  the  chancery  suit  was  finally  decided,  and  by  reason 
of  the  accruing  insolvency  of  the  maker  in  the  meantime,  the 
loss  of  the  notes.  This  may  be  so,  and  yet  it  is  a  no  greater 
hardship  than  nearly  all  litigants  may  be  put  to  when  they  are 
compelled  either  to  prosecute  a  lawsuit  to  attain  their  rights  or 
defend  an  unjust  lawsuit  In  this  case  the  appellees  were  com- 
pelled at  great  expense  to  prosecute  this  suit  to  attain  tlieir 
rights,  for  the  sequel  shows  that  they  were  legally  entitled  to 
the  greater  part  of  these  notes.  The  entire  claim  of  the  appel- 
lees was  strenuously  contested  through  all  the  courts.  But 
such  is  the  policy  of  the  law,  that  appellees  must  bear  all  this 
cost  and  expense  themselves,  without  recourse  on  appellant, 
who  caused  the  injury  by  not  allowing  their  claim  without 
litigation.  The  Supreme  Court  of  the  United  States  in  Rus- 
sell V.  Foley,  105  U.  S.  446,  has  well  said  in  answer  to  a 
similar  complaint  in  a  case  much  like  this : 

^^That  damages  are  sustained  is  very  true.  Such  litigation 
as  this  could  hardly  fail  to  result  in  damages  to  all  the 
parties  engaged  in  it,  but  it  is  generally  damnum  absque 
injuria?^  As  a  general  rule  of  law  one  may  sue  another 
and  put  him  to  great  cost  and  damages,  and  yet  without  the 
suit  is  maliciously  prosecuted  there  can  be  no  recovery  by  the 
defendant  against  the  plaintiff,  and  it  is  only  by  special  pro- 
vision of  our  statute  that  bonds  of  this  nature  are  required. 

In  the  case  of  Russell  v.  Foley,  supra^  there  were  three  lots 
of  iron  enjoined  from  sale,  and  on  final  hearing  the  injunction 
sustained  to  more  than  one-half  of  it,  and  dissolved  as  to  the 
residue,  but  this  was  held  not  to  have  been  a  breach  of  the 
bond. 

This  court  has  recognized  the  general  rule  in  the  case  of 
Willitts  V.  Slocumb,  24  111.  App.  484,  though  that  being  an 
exceptional  case,  damages  were  sustained.  High,  in  his  work 
on  Injunctions,  fully  recognizes  the  rule.  He  says,  "Where 
an  injunction  is  perpetual  in  part,  plaintiff  should  not  be 
requu'ed  to  pay  the.  costs,  since  he  is  the  prevailing  party,  as 
far  as  the  injunction  is  allowed  to  stand,  and  it  is  error  to 
decree  costs  against  him."  High  on  Inj.,  2d  Vol.,  Sec.  1678, 
2d  £d.,  citing  Cumberland  Oo.  v.  Hoffman  &  Co.,  39  Barb. 
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16.  Other  authorities  mipjht  be  referi:ed  to,  bat  we  deem 
those  sufficient.  It  therefore  follows  that  the  court  below 
correctly  refused  to  allow  the  notes  as  an  item  of  damages 
for  assessment  on  the  injunction  bond. 

For  the  same  reasons  no  attorney's  fees  should  have  been 
allowed;  for  if  there  was  no  breach  therecould  be  no  assess- 
ment of  damages  for  anything. 

The  decree  of  the  court  below  will  therefore  be  affirmed  as 
to  everything  except  as  to  the  allowance  to  appellant  on  the 
assessment  of  damages  for  attorney's  fees,  $150,  and  the  decree 
as  to  this  allowance  and  as  to  all  costs  on  the  assessment  is 
reversed. 

Decree  affirmed  in  part  wnd  reversed  in  part. 


KosA  Heep 

V. 

Burr  &  Harkless. 


Certiorari— J^M«^iV«'s  Judgment — Sufficiency  of  Petition  for  Diligence, 
on  Part  of  Person  Ignorant  of  English  Language. 

In  the  case  presented,  this  court  holds  that  the  facts  stated  in  the  petition 
for  a  certiorari  were  sufficient  to  warrant  the  issuance  of  the  writ. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Oircnit  Court  of  Will  County;  the  Hon. 
DoRANOB  Dibell,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell.  for  appellant,  cited  Cook  v. 
Hoyt,  13  III.  145;  McNerney  v.  Newbury,  37  111.  91;  Pearce 
V.  Wade,  19  111.  App.  185;  Curren  v.  Davis,  7  111.  App.  407. 

Messrs.  Fithian  &  Cowing,  for  appellees. 

Lacey,  J.  The  appellant  filed  her  petition  in  the  Will 
County  Circuit  Court  praying  for  a  writ  of  certiorari  from 
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said  court  to  remove  this  cause,  from  a  justice  of  the  peace, 
wherein  ehe  was  defendant  and  appellees  were  plaintiffs, 
to  the  Circuit  Court,  a  proper  appeal  bond  being  filed.  The 
appellee  made  a  motion  in  the  Circuit  Court  to.  quash  the 
writ  and  dismiss  the  petition,  which  was  sustained  by  the 
court,  and  the  writ  quashed  and  the  petition  dismissed  by 
order  of  court  To  this  ruling  the  appellant  took  the  proper 
exception  and  brings  the  cause  to  this  court  on  appeal.  Tlie 
only  question  in  the  case  is  the  sofficicncy  of  the  petition, 
except  that  the  court  erred  in  taking  notice  of  the  motion  of 
counsel  for  appellees,  who  only  entered  an  appearance  limited 
to  the  motion,  but  as  we  shall  sustain  the  petition  it  will  not 
be  necessary  to  pass  on  the  last  question.  The  petition  shows 
that  appellant  was  a  resident  of  Spring  Valley,  in  the 
county  of  Bureau,  and  State  of  Illinois;,  that  on  the  23d  day 
of  May,  1888,  the  appellees  commenced  an  action  against  her 
before  one  Wilcox,  a  justice  of  the  peace,  to  recover  the  sum 
of  $51.50  alleged  to  be  due  from  her  to  them  for  services 
claimed  to  have  been  rendered  by  them  for  appellant  in  the 
conduct  of  certain  litigation  in  the  State  of  Missouri  as  at- 
torneys for  appellant;  that  on  the  29th  day  of  May,  1888,  the 
said  justice  rendered  judgment  against  her  for  said  sum 
and  costs;  that  before  the  commencement  of  the  said  action 
the  appellees  had  commenced  action  against  her  in  the  County 
Court  of  Will  County  to  recover  for  the  identical  alleged  in- 
debtedness from  appellant;  that  the  summons  in  such  last  suit 
was  returnable  to  the  March  term  of  said  County  Court;  that 
appellees,  in  said  action,  diJ  not  file  a  declaration  in  said 
cause  so  that  a  trial  might  be  had  at  the  March  term,  and  for 
that  reason  the  cause  was  continued  to  the  July  term  of  said 
court;  that  shortly  after  the  commencement  of  said  action  in 
the  said  County  Court  appellant  retained  Haley  &  O'Donnell, 
lawyers,  as  her  attorneys,  to  appear  for  her  and  defend  said 
action;  that  appellant  was  not  a  native  of  this  country  and 
understands  the  English  language  only  with  great  difficulty. 

The  petition  further  avers  that  on  the  23d  day  of  May,  A. 
D.  1888,  while  passing  through  the  city  of  Joliet,  shortly 
before  the  departure  of   the  train  from  Joliet,  through    to 
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Spring  Valley,  on  the  Chicago,  Rock  Island  and  Pacific  Rail- 
way, appellant  was  approached  at  the  depot  by  a  stranger  who 
claimed  to  be  an  officer,  who  tliereupon  read  a  paper  to  her 
which  he  informed  her  was  a  summons;  that  at  this  time  she 
was  not  aware  of  the  continuance  of  the  case  in  the  County 
Court;  that  appellant,  not  understanding  the  said  paper, 
inquired  of  the  officer  as  to  its  meaning,  and  what  your  peti- 
titioner  was  to  do,  and  that  the  said  officer  informed  her  that 
it  was  a  summons  to  appear  before  the  Will  County  Court; 
that  appellant,  not  having  time  to  consult  her  counsel,  as  soon 
as  she  arrived  home  wrote  her  lawyers  informing  them  that 
she  had  been  again  summoned  to  appear  before  the  Will 
County  Court,  inquiring  why  she  was  summoned  twice  ;  that 
her  attorneys  informed  her  that  the  case  Iiad  been  contiimed 
to  the  July  term,  and  that  they  were  not  aware  of  any  neces- 
sity for  a  second  summons,  and  were  of  opinion  that  it  must 
be  a  mistake  ;  that  at  the  July  term  of  said  court  the  cause 
against  appellant  was  dismissed  by  the  court,  because  a  decla- 
ration had  not  been  filed  at  tlia  second  term,  after  the  com- 
mencement of  the  action. 

The  petition  further  showed  that  the  first  intimation  that 
petitioner  had  of  any  proceedings  before  a  justice  of  the 
peace  was  after  the  fii*6t  of  the  present  month  (September, 
1888),  when  a  constable  of  Bureau  county.  III.,  demanded 
satisfaction  and  payment  of  an  execution  for  the  sum  of 
$51.50,  issued  on  said  justice  judgment.  Appellant  further 
shows  that  she  was  not  at  the  time  of  the  commencement  of 
said  action,  nor  was  then,  and  never  was,  indebted  to  the  said 
appellees  in  any  manner  whatever,  and  the  judgment  was, 
therefore,  wholly  unjust  and  erroneous. 

We  shall  consider  the  question  as  to  whether  or  not  tlie 
petition  shows  sufficient  grounds  for  the  issuance  of  the  writ. 
In  order  to  authorize  a  ])arty  to  take  an  appeal  from  before 
a  justice  of  the  peace  to  the  Circuit  Court  after  the  expiration 
of  the  twenty  days  allowed  by  law,  the  statute  requires  that 
the  petition  should  show  "  that  the  judgment  before  the  jus- 
tice of  the  peace  was  not  the  result  of  negligence  in  the  party 
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applying  for  the  writ  of  certiorari;  that  the  judgment,  in  his 
opinion,  is  unjust  and  erroneous,  setting  forth  wherein  the 
injustice  and  error  consists,  and  that  it  was  not  in  the  poTjrer 
of  the  party  to  take  an  appeal  in  the  ordinary  way,  setting 
forth  the  particular  circumstances  which  prevented  him  from 
BO  doing." 

Tlie  appellees  insist  that  the  petition  fails  to  show  that 
it  was  out  of  appellant's  power  to  take  an  appeal  in  the  ordi- 
nary way  or  that  the  judgment  was  not  the  result  of  negli- 
gence or  to  set  forth  facts  and  circunjstances  to  show  the 
inJQstice  of  appellees'  claim.  The  first  two  objections  may  be, 
so  far  as  applicable  to  the  facts  of  this  case,  classed  in  one. 
If  the  petition  shows  that  she  could  not  have  taken  an  ap- 
peal in  the  ordinary  way  the  same  fact  shows  that  the  ren- 
dition of  the  judgment  was  not  the  result  of  negligence.  The 
petition  does  not  attempt  to  show  that  it  was  physically  out 
of  her  power  to  take  an  appeal  in  the  ordinary  way  but  that 
it  was  so  in  fact  because  she  was  not  informed  of  the  com- 
mencement of  the  suit  or  the  rendition  of  the  judgment  until 
after  it  was  too  late  to  take  the  appeal.  The  same  facts  will 
show  that  the  judgment  was  not  the  result  of  negligence. 

We  think  the  petition  suflSciently  shows  that  the  appel- 
lant was  not  aware  of  the  commencement  of  the  suit  or  the 
rendition  of  the  judgment  and  that  no  negligence  is  imputable 
in  not  being  so  aware.  The  circumstances  were,  that  she  did 
not  understand  the  English  language  except  with  great  diffi- 
culty, and  when  the  summons  was  read  to  her,  she  did  not 
understand  it  and  asked  the  officer  what  its  meaning  was  and 
he,  as  she  understood,  misinformed  her,  that  it  was  a  sum- 
mons to  answer  appellees'  suit  in  the  County  Court.  Her  sub- 
sequent conduct  and  her  prior  eflforts  to  defend  against  appel- 
lees' claim  show  that  her  mistake  was  one  that  resulted  from 
her  ignorance  of  the  English  language  and  without  negligence* 
Though  the  summons  was  read  to  her,  she  never  knew  that  it 
was  a  summons  to  appear  before  a  justice.  Never  having 
discovered  the  fact  of  the  rendition  of  the  judgment  till  too 
late  to  appeal  in  the  ordinary  way,  it  was  out  of  her  power 
to  appeal,  and  we  do  not  think  that  from  all  the  information 
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that  she  placed  in  the  haudfi  of  her  attorneys  thej  can 
be  charged  with  negligence.  We  do  not  think  the  point 
made  by  counsel  for  appellees,  that  the  petition  fails  in  not 
BulBcientlj  setting  forth  wherein  the  injustice  and  error  of 
the  claim  against  her  consisted,  is  well  taken.  The  petition 
sets  forth  that  the  claim  sued  on  before  the  justice  was  for  a 
sum  of  money  claimed  by  appellees  to  be  due  tliem  from 
appellant  for  services  claimed  to  be  rendered  by  them  for 
appellant  in  the  conduct  of  certain  litigation  in  the  State  of 
Missouri  as  attorneys  for  her. 

The  petition  further  states  that  the  judgment  is  wholly 
unjust  and  erroneous  in  that  at  the  time  of  the  commence- 
ment of  the  said  action  she  was  not,  nor  was  she  then  or 
ever  indebted  in  any  manner  to  the  said  appellees.  This  we 
regard  as  a  sufficient  statement  of  the  injustice  of  the  claim. 
It  is  equivalent  to  stating  that  she  was  not  nor  ever  had 
been  indebted  to  them  on  account  of  the  supposed  attorney's 
fees.  It  was  not  required  to  state  any  more  particularly  the 
grounds  of  the  injustice  of  the  claim.  The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


John  Porter  et  al. 

V. 

?J  tej)  Nellie  A.  Robertson. 

Agency — Attovney  and  Client — Contingent  Fee — Evidence, 

1.  Evidence  f^oinf?  to  show  what  occurred  at  a  certain  interview  be- 
tween an  attorney  and  a  person  a.s8umed  to  have  been  acting  for  another, 
is  inadmissible  to  bind  the  latter  in  the  absence  of  proof  of  authority  to  act. 

2.  Agency  may  be  shown  by  the  testimony  of  the  agent,  by  a  coarse  of 
conduct  or  dealin^srs  on  his  part  that  will  justify  the  presumption  that  he 
has  authority  to  act,  or  by  words  or  acts  of  the  principal,  importing  ratifi- 
cation. 

[Opinion  filed  July  1,  1889.] 
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Appeal  from  the  County  Court  of  Warren  County;  the 
Hon.  F.  H.  Sanford,  Judge,  presiding. 

Messrs.  Porter  &  McDill,  pro  se. 

Mr.  William  C.  Norcross,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  suit  begun  below  before  a 
justice  of  the  peace  by  appellee  against  appellants  to  recover 
a  sum  not  exceeding  $200.  The  plaintiff  recovered  a  judg- 
ment against  defendants  before  a  justice  for  $100,  and  the 
case  was  appealed  to  the  County  Court  by  appellants,  and 
another  trial  there  had  resulting  in  a  verdict  and  judgment 
for  appellee  for  $60,  and  appellants  now  prosecute  their  further 
appeal  to  this  court,  and  assign  various  errors  on  the  records 
and  ask  for  a  reversal  of  the  judgment.  The  facts  are  few 
and  simple  and  appear  to  be  about  as  follows : 

Nellie  Robertson  seems  to  have  inherited  quite  a  consider- 
able estate  from  her  grandfather  and  grandmother,  and  during 
her  minority  her  father,  J.  W.  Robertson,  was  appointed  her 
guardian,  and  received  at  different  times  large  sums  of  money 
which  he  neglected  to  pay  to  his  daughter.  After  she 
became  of  age  she  desired  her  father  to  settle  with  her  and 
pay  her  what  was  due,  but  he  failed  to  do  so  from  one  pretext 
or  another,  and  it  became  necessary  to  enforce  payment. 
At  this  state  of  the  proceedings  James  W.  Morgan,  the  uncle 
of  Nellie  Robertson,  seems  to  have  interested  himself  for  his 
niece,  and  called  upon  appellants,  who  were  a  iBrm  of  practic- 
ing lawyei-s,  and  consulted  with  them  about  Nellie's  claim 
against  her  father.  Afterward  James  W.  Morgan  and  his 
niece,  Nellie  Robertson,  called  together  at  the  office  of  appel- 
lants and  had  a  further  consultation  about  the  matter  result- 
ing in  arrangements  that  one  of  appellants  and  appellee 
should  visit  her  father,  and  see  if  an  adjustment  could  not  be 
reached  and  the  matter  settled  and  paid.  This  visit  was  had, 
resulting  in  a  promise  from  appellee's  father  to  pay  her  al] 
that  was  claimed  to  be  due  her,  $1,560.60,  which  he  afterward 
did.     The  proof  is  that  appellants  spent  considerable  time  and 
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labor  in  finding  oat  how  mnch  money  was  due  appellee  before 
calling  on  appellee's  father  for  an  adjustment  They  also  com- 
menced suit  against  James  W.  Kobertson  and  his  surety  to 
the  May  term,  bnt  filed  no  declaration,  thinking  it  safer  to 
get  the  money  without  trial  or  notoriety  if  they  could. 

The  money  was  all  paid  to  appellants  substantially  as  James 
W.  Robertson  had  agreed  to  pay  it,  and  at  the  time  he  agreed 
to  pay  it,  without  necessity  for  further  legal  proceedings, 
amounting  in  all  to  $1,560.60.  Appellants  paid  it  all  to 
ap[)ellee  except  $200,  which  they  retained  claiming  that  it  was 
the  amount  due  them  for  fees  tinder  a  contract  they  had  made 
at  the  beginning  of  the  transaction  with  James  W.  Morgan, 
the  uncle  of  appellee,  for  a  contingent  fee.  Appellee  denied 
their  right  to  retain  so  much  for  their  services,  and  sued 
them  to  recover  the  balance  above  what  should  be  determined 
to  be  a  reasonable  fee  for  the  services.  Appellants  claimed 
on  the  trial  that  a  special  contract  for  a  contingent  fee  had  been 
entered  into  between  James  W.  Morgan,  acting  for  appellee, 
when  he  came  to  consult  them  about  the  case,  and  themselves, 
by  the  tenor  of  which  they  were  entitled  to  retain  the  $200; 
and  they  offered  to  prove  the  contract  by  proving  what  was 
said  between  said  Morgan  and  themselves  at  the  time,  it  is 
claimed  the  contract  was  made.  Appellee  objected  to  this 
testimony  because  there  was  no  proof  of  any  agency  on  the 
part  of  Morgan  to  make  any  contract  for  appellee  in  her 
absence,  and  the  court  sustained  the  objection  and  excluded 
the  oflfered  evidence,  and  the  propriety  of  this  ruling  is  the 
only  question  argued  or  relied  on  before  us  for  a  reversal  of 
the  judgment.  Appellants  offered  no  evidence  to  show  that 
Morgan  had  any  authority  either  expressed  or  implied  to  bind 
appellee  by  any  such  contract  They  simply  otfered  to  prove 
what  Morgan  said  in  the  absence  of  appellee  to  them  about 
the  case,  and  as  to  what  their  fees  should  be.  There  was  no 
proof  nor  offer  to  prove  that  Morgan  had  sny  authority  to 
contract  with  them.  It  is  familiar  rule  that,  before  the  decla- 
rations of  one  claimed  to  be  an  agent  can  be  admitted,  there 
must  be  proof  of  his  agency,  either  by  direct  proof  of  the 
fact,  or  by  proof  of  such  facts  or  course   of  dealing   as   will 
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justify  the  inference  that  an  agency  exists,  and  this  proof  is 
first  for  the  court.  Whiteside  v.  Margarel,  51  111.  508; 
Proctor  V.  Tows,  115  III.  138.        '       . 

The  foi-egoing  rule  is  so  familiar  and  nniversal  that  it  is 
hardlv  necessary  to  multiply  authorities  in  its  support.  Tlic 
ao^ency  may  be  proven  by  the  agent  himself  if  he  will  testify 
to  his  employment,  or  to  such  a  course  of  conductor  dealin<js 
as  will  justify  the  presumption  of  the  agent's  authority  to  act 
and  bind  his  principal,  or  it  may  be  proven  by  acts  or  words 
of  ratification  by  the  pri^icipal.  But  there  is  no  proof  of  ariy 
kind  in  this  record  that  Morgan  was  authorized  to  make  this 
contract  for  appellee;  but  the  only  proof  there  is  in  the  record 
is  from  appellee  herself,  who  swears  she  gave  Morgan  no 
authoritv  to  make  such  contract  and  that  she  never  knew  or 
heard  he  had  made  any  such  contract.  James  W.  Morgan, 
with  whom  it  is  claimed  the  contract  was  made,  was  in  the 
court  when  the  case  was  tried  and  might  have  been  called  to 
prove  his  agency  if  any  existed,  but  plaintifif  did  not  call  him. 
He  testified  for  defendant  on  another  point  but  was  not  asked 
concerning  his  agency.  We  think  the  court  properly  excluded 
the  testimony  and  left  the  case  to  be  tried  upon  proof  of  what 
was  a  reasonable  attornev's  fee. 

We  are  satisfied  with  the  verdict  and  judgment,  and  fail  to 
find  any  error  in  the  record. 


The  judgment  is  affirmed. 


Judgment  affirmed. 


Carrie  Culver 

V. 

The  City  of  Streator, 


'M  77 

49  558 

34  77 

32  CIO, 


Master  and  Servant — ^fuHi€ipal  Corporations — Negligence  of  Police 
Officers — Injury  to  Third  Person  while  Enforcing  Ordinance — Unmuz. 
zled  Dogs — Pleading, 


1.    A  declaration  failini?  to  Ret  np  a  state  of  facts  that  will  warrant  a 
recovery,  but  which  on  the  other  hand  shows  that  none  can  be  had,  is  bad. 
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2.  A  municipality  is  not  liable  in  daraaffos  for  an  injury  inflicted  by  a 
servant  while  enforcing  an  ordinance  relating^  to  the  public  welfare,  such 
as  killing  unmuzzled  dogs. 

3.  It  seems,  in  such  case,  that  the  servant  and  his  bondsmen  are  alone 
liable  to  the  person  injured. 

[Opinion  filed  July  1,  1889.] 

In  error  to  the  Circuit  Court  of  La  Salle  County;  the  Hon. 
Charles  BlancharD,  Judge,  presiding. 

Messrs.  Joel  T.  Buckley  and  McDougall  &  Chapman, 
for  plaintiflp  in  error. 

Messrs.  Walter  Reeves  and  William  H.  Boys,  for  defend- 
ant  in  error. 

C.  B.  Smith,  J,  This  was  an  action  on  the  case  hrought  by 
plaintiff  in  error  against  defendant  in  error,  to  recover  for  an 
injury  sustained  by  her  at  the  hands  of  an  ofiiccr  or  employe 
of  the  city,  in  executing  one  of  its  ordinances.  The  declara- 
tion filed  contained  several  counts,  stating  the  injury  in 
different  ways,  but  all  the  counts  being  substantially  alike. 
The  fifth  and  fullest  count  in  the  declaration  is  as  follows : 

"  And  also,  for  that,  whereas,  heretofore,  to  wit,  on  the 
10th  day  of  May,  A.  D.  1887,  in  .the  said  city  of  Streator, 
defendant  had  a  certain  ordinance  then  in  force,  which  said 
ordinance  had,  previous  to  said  time,  been  duly  and  regularly 
adopted  and  made  a  part  of  the  ordinances  of  said  city  by  its 
mayor  and  common  council,  in  and  by  which  ordinance  the 
running  at  large  of  dogs  in  said  city,  not  muzzled,  was  forbid- 
den, and  it  further  provided  that  all  such  dogs  so  running  at 
large,  contrary  to  said  ordinance,  should  be  destroyed.  And 
the  plaintiff  avers  that  the  said  defendant,  by  its  servants, 
while  enforcing  said  ordinance,  as  it  lawfully  might,  and 
while  killing  and  destroying  dogs  running  at  large  contrary 
to  the  provisions  of  said  ordinance,  and  while  the  plaintiff  was 
exercising  all  due  care*  and  caution,  so  negligently  and  care- 
lessly performed  said  acts  and  duty  that,  by  reason  of  said 
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carelessness  and  negligence  of  the  said  servants  of  the  said 
defendant,  the  said  plaintiff  was  shot,  struck,  wounded,  bruised 
and  injured  by  said  servants,  and  by  reason  thereof  she 
became  sick,  sore,  lame,  disordered  and  permanently  injured 
and  disabled,  and  from  thence  hitherto  has  been,  and  still  is, 
disordered  and  disabled,  whereby  she  has,  and  does  still,  con- 
tinue to  suffer  great  pain,  and  was,  and  is,  injured  in  her  body 
and  health,  and  also  by  means  of  the  premises,  was  obliged 
to,  and  did,  lay  out  a  large  sum  of  money,  to  wit,  the  sum  of 
$1,000,  in  and  abDut  endeavoring  to  be  healed  of  the  said 
wounds,  bruises,  sickness,  lameness,  disorders  and  disabilities, 
besides  her  other  damages  in  this  cause  most  wrongfully  sus- 
tained. Wherefore  the  plaintiff  says  that  she  lias  been 
injured  and  has  sustained  damages  to  the  amount  of  $25,000, 
and  therefore  she  brings  lier  suit,"  etc. 

To  this  declaration  and  each  count  thereof,  the  defendant 
tiled  a  general  demurrer  which  the  court  sustained,  and  the 
plaintiff  abiding  by  her  declaration,  judgment  was  rendered 
against  her  for  costs.     She  now  sues  out  this  writ  of  error 
and  brings  the  case  here  for  review.     The  single  question  pre- 
sented for  our  consideration  is  as  to  the  sufficiency  of  this  dec- 
laration to  cliarge  the  city  and  make  it  liable  for  the  injury 
to  tlie  plaintiff  resulting  from  the  negligence  or  misconduct  of 
those  charged  with  the  enforcement  of  the  ordinance.     The 
demurrer  was  properly  sustained.     The  declaration  not  only 
does  not  set  out  such  a  state  of  facts  as  to  make  the  city  lia- 
ble for  the  misconduct  of  the  officer,  but  on  the  contrary 
shows  that  the  citv  is  not  liable.     It  seems  to  be  well  and 
Uniformly  settled,  that  municipal  corporations  such  as  cities 
and  villages  are  not   liable   for   the   wrongful  or  negligent 
conduct  of  its  servants  or  police  officers  in  the  execution  or 
enforcement  of  snch  ordinances  as  relate  to  the  public  welfare 
generally,  such  as  relate  to  preserving  the  peace  and  order  of 
the  community  and  to  protecting  the  health  of  the  city  againsu 
pestilence,  suppressing  fires,  killing  dogs  under  ordinances  or 
proclamations  in  case  of  threatened  danger  from  them,   and 
generally  the  enforcement  of  such  ordinances  as  appropriately 
fall  within  the  police  power  of  the  city  or  State,  and  in  which 
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the  public  generally  are  concerned.  In  the  exercise  of  these 
functions  and  the  enforcement  of  the  class  of  ordinances  above 
named,  the  corporation  acts  only  as  the  agent  of  tho  sover- 
eign or  State  in  the  enforcement  of  delegated  i)ower8  for  the 
public  goody  as  contradistinguished  from  the  acts  of  the  cor- 
poration, in  the  management  of  its  own  purely  private  affairs, 
which  concern  its  own  citizens  chiefly  or  entirely,  such  as  the 
care  and  management  of  its  streets,  sidewalks  and  public  build- 
ings and  the  like.  The  following  authorities  fully  sustain  the 
views  we  have  above  expressed.  Dillon's  Mimicipal  Cor* 
porations,  Sec.  974  to  979,  incl.;  Town  of  Odell  v.  Schroeder,58 
III  353;  Pritchard  v.  Keefer,  63  HI.  177;  Colwell  v.  City  of 
Boone,  57  Iowa,  687;  Ogg  v.  City  of  Lansing,  35  loWa,  495; 
Elliot  V.  Philadelphia,  75  Pa.  St  347;  Bnterick  v.  City  of 
Lowell,  1  Allen,  172;  Haffcn  v.  New  Bedford,  16  Gray,  277; 
Wilcox  V.  City  of  Chicago,  107  111.  104;  Leach  v.  Elwood,  3 
111.  App.  453. 

The  declaration  shows  that  the  officer  or  servant  of  the  city 
through  whose  negligence  the  plaintiff  was  shot  and  injured, 
was  acting  under  an  ordinance  for  the  destruction  of  unmuz- 
zled dogs.  Thi^  was  the  exercise  of  a  very  important  public 
function,  involving  the  safety  of  the  public  from  the  danger 
of  rabid  dogs.  The  city  had  not  only  the  right  but  it  was  its 
duty  to  protect  the  public  against  this  possible  danger,  as  was 
held  in  Prichard  v.  Keefer,  supra. 

The  officers  and  agents  of  the  cities  executing  or  enforcing 
this  class  of  ordinances  may  make  themselves  and  possibly 
their  bondsmen  (if  they  have  any)  liable  for  their  negligence 
or  misconduct,  but  it  is  clear  they  can  not  bind  the  city  in  such 
cases. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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Ernest  Treischel 

V. 

Christian  Weise  et  al. 

Real  Property — Conveyance — Mortgage — Consideration — Agreement  to 
Support — Ev  idence. 

In  a  controversy  turning?  upon  the  meaning  of  a  transaction  involving 
the  givinj^  of  deeds  and  the  execution  of  notes  and  raort^ng^f  the  sain ) 
growing  out  of  an  arrangement  entered  into  for  the  support  of  a  third 
person,  this  coui:t  holds  that  the  trial  court  erred  in  excluding  evidenct* 
going  to  show  the  value  of  the  property  in  question. 

[Opinion  filed  July  1,  1889.] 

Appkal  from  the  Ch-ciiit  Court  of  Iroquois  County;  the 
Hon.  Alfked  Sample,  Judge,  presiding. 

Messrs.  Kay  &  Euans,  for  appellant. 

Messrs.  Harris  &  Hooper,  for  appellees. 

C.  B.  Smith,  J.  This  is  a  suit  brought  by  appellees  Christian 
Weise  and  his  wife,  Lina  Weise,  in  assumpsit  againstappellant, 
Ernest  Treischel.  A  '  trial  was  had  in  the  Circuit  Court  be- 
fore a  jury  resulting  in  a  verdict  for  the  plaintiffs  for  $377.77. 
After  overruling  a  motion  for  a  new  trial,  the  court  gave 
judgment  for  plaintiff  on  the  verdict  and  appellant  now  ap. 
peals  to  this  court  and  asks  for  a  reversal  of  the  judgment  for 
various  errors  assigned. 

The  parties  and  all  the  witnesses  to  this  suit  are  Germans; 
some  of  them  speaking  the  English  language  imperfectly  and 
probably  understanding  it  imperfectly.  As  we  gather  the 
material  facts  from  this  record  they  seem  to  be  about  these: 
Treischel  came  to  this  country  about  twenty-four  years  ago. 
When  he  left  the  old  country,  he  left  his  mother  and  sisters 
behind;  some  years  after  Treischel  left  home  for  this  country, 
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Christian  Weise  ranrried  one  of  the  sisters  of  Treischel,  and 
seems  thenceforth  to  have  made  his  home  with  his  wife's  fam- 
ily. After  a  while  Weise  and  his  wife  and  Treischel's  mother 
all  desired  to  come  to  this  country,  and  to  aid  them  to  come 
here  Treischel  loaned  them  $150  to  pay  their  expenses  to  come. 
Weis^  had  some  four  or  five  children  by  his  first  wife. 
Treischel's  mother,  the  grandmother  of  these  children,  be- 
came very  much  attached  to  her  grandchildren,  and  desired 
to  live  with  Weise  and  his  children  after  became  to  this  coun- 
try. After  he  came  here,  Weise  again  married,  and  it  appears 
that  he  with  his  wife  and  children  and  their  grandmother  all 
lived  together  in  a  rented  home.  While  they  were  thus  liv- 
ing together  Weise's  wife  and  the  grandmother  had  a  quarrel 
resulting  in  the  grandmother  going  to  her  son  Treischel's  to 
live;  but  she  soon  tired  of  the  change  and  wanted  to  go  back 

-  to  her  grandchildren  and  live  with  Weise.  Weise  proposed 
to  Treischel  that  if  he  would  buy  him  a  small  house  of  one 
Otis,  so  that  he  could  stop  payiui^  rent,  he  would  move  into  it 
and  take  Treischel's  mother  back  and  keep  her  and  support 
her  for  her  life  in  consideration  of  about  $60,  and  would  give 
Treischel  a  bond  in  the  sum  of  $500  to  keep  the  old  lady  for 
life  for  the  sum  named. 

Accordingly  Treischel  bought  of  Otis  the  house  and  lot  for 
$215  and  had  the  deed  made  to  Weise  and  his  wife,  and 
Treischel  paid  Otis  for  the  land,  but  it  is  clear  he  did  not  give 
the  house  to  Weise  and  his  wife,  for  on  the  same  day  the  deed 
was  made  to  Weise,  January  13th,  Weise  executed  three  notes 
back  to  Treischel  as  follows:  one  for  $70,  and  two  each  for 
$35,  making  in  all  $140,  and  secured  these  notes  by  a  mortgage 
back  to  Treischel  on  the  house  and  lot,  and  on  the  same  day 
Weise  executed  a  bond  to  Treischel  in  the  penal  sum  of  $500, 
obligating  himself  to  take  care  of  Treischel's  mother  for  her 
lifetime,  in  consideration  of  the  $60  he  was  allowed  to  deduct 
from  the  purchase  price  on  the  house  and  which  he  was  not  to 
pay  back  to  Treischel.     Weise  then  moved  into  the  house,  and 

.  lived  in  it  only  about  three  or  four  months,  and  then  moved 
out  and  rented  the  house.  Some  time  after  this  purchase, 
Weise  was  indicted  for  selling  liquor  and  convicted  and  sent  to 
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jail,  and  while  he  was  in  jail,  his  wife  again  quarreled  with 
TreischePs  mother  and  drove  her  from  the  house.  After  it 
was  found  that  Weise's  wife  would  not  allow  the  old  lady  to 
live  with  them,  it  then  became  necessary  for  Weise  to  get  rid 
of  his  bond  for  $500.  Treischel  took  his  mother  home. 
Treischel  then  proposed  to  Weise  to  deed  him  back  the  prop- 
erty, and  to  give  up  his  notes  and  mortgage,  and  the  bond 
which  had  been  before  given  to  Treischel. 

The  deed  was  made  and  signed  by  Weise  and  his  wife  and 
by  Weise  delivered  to  Treischel.  Weise  swears  that  it  was  a 
sale  and  purchase,  and  that  it  was  agreed  between  himself  and 
Treischel  that  Treischel  was  to  pay  him  $500  for  the  property; 
tiiat  the  notes  and  mortgage  were  to  be  surrendered  up,  and 
that  he  was  to  have  the  difference  between  the  $500  and  the 
notes  paid  him  in  cash.  Weise  delivered  the  deed  without 
either  getting  his  own  notes  surrendered  or  getting  a  note  or 
any  money  for  the  balance  of  the  $500.  But  on  the  trial  it 
was  shown  that  the  defendant  offered  the  plaintiff  his  notes 
and  mortgage  and  his  bond.  The  jecord  does  not  disclose 
whether  he  accepted  them  or  not;  it  is  also  in  proof  that  de- 
fendant told  Weise  at  the  time  the  deed  was  delivered,  that  he 
did  not  then  have  the  papers  with  him,  but  that  he  could 
have  them  any  time  he  would  call  at  his  house.  Treischel,  on 
the  contrary,  swears,  with  equal  positiveness,  that  the  whole 
transaction  was  not  a  mere  sale,  but  a  rescission  of  the  former 
arrangement,  which  had  failed  of  its- purpose,  and  the  purpose 
of  having  the  deed  made  back  to  Treischel  and  the  $500  bond 
and  notes  and  mortgage,  executed  by  Weise,  surrendered  back 
to  him,  was  to  restore  them  to  their  former  condition  as  near  as 
could  be.  Without  going  into  the  evidence  in  detail  we  think 
the  whole  testimony,  and  the  circumstances  surrounding  the 
transaction,  tends  strongly  to  support  the  contention  of 
Treischel.  The  direct  testimony  was  conflicting,  and  the  cir- 
cumstances, which  could  not  be  contradicted,  were  therefore 
entitled  to  a  great  deal  of  weight.  But,  inasmuch  as  the  case 
must  be  reversed  and  another  trial  had,  we  forbear  from  ob- 
serving as  to  the  weight  of  evidence.  In  this  conflict  of  the  evi- 
dence as  to  whether  this  was,  in  fact^  a  hmafide  sale  for  $500 
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or  a  mere  method  of  restoring  the  title  of  the  land  back  to 
Treischel,  and  giving  back  to  Weise  his  obligations,  it  was  im- 
portant for  the  Jury  to  know  what  the  real  value  of  the  lot  was. 
If  the  lot  was,  in  fact,  worth  $500,  then  that  would  be  a  cir- 
cumstance tending  to  support  Weise's  contention  in  insisting 
that  he  was  to  have  $500  for  it:  but  if,  on  the  contrary,  the  lot 
was  worth  only  about  $200  then  that  was  a  circumstance  tend- 
ing to  support  Treischel  in  his  contention. 

Counsel  for  defendant  asked  him,  when  on  the  witness 
stand:  ''  What  was  the  property  worth  at  the  time  he  (Weise) 
deeded  it  back  to  you  ?  "  The  court  sustained  an  objection 
to  this  question  to  which  ruling  exception  was  then  taken, 
and  no  further  or  other  proof  was  offered  or  heard  by  the 
jury  on  that  subject.  We  think  that  the  testimony  was  com- 
petent and  proper  and  that  the  court  erred  in  excluding  it. 

For  the  reasons  above  indicated  we  think  the  verdict  should 
have  been  set  aside,  and  for  that  error  the  judgment  is  re- 
versed and  cause  remanded. 

Heveraed  cmd  refnanded. 


Estate  of  Makgaret  Handlin 

V. 

Henry  Law. 

Administratton— Claim  for  Services — Evidence— See.  1,  Chap.  51,  R.  S. 
— Credibility. 

!•  Upon  a  claim  for  services  sought  to  be  collected  from  the  estate  of 
a  decoascd  person,  it  is  proper,  as  affecting:  the  credibility  of  the  claim- 
ant, to  allow  him  to  be  interrogated  npon  cross-examination  as  to 
whether  he  was  ever  convicted  of  a  crime,  or  confined  in  the  penitentiary. 

2.  The  fact  of  such  conviction  will  not  disqualify  a  witness  under  Sec. 
1,  Chap.  51,  R.  8. 

[Opinion  filed  July  1,  1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBANOE  Dibell,  Judgc,  presiding. 
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Est  of  Margaret  Handlin  v.  Law. 
Messrs.  Fithiaiy  &  Cowing,  for  appellant. 

Messrs.  R.  M.  Wing  and  Charles  F.  Goodspbbd,  for 
appellee. 

I^er  CtCriam,  This  was  a  claim  filed  bj  Henry  Law 
against  the  estate  of  Margaret  Handlin  deceased,  and  on  appeal 
was  tried  in  the  Circuit  Court,  and  verdict  for  claimant  of  $335. 
The  claim  was  for  services  in  attending  to  the  deceased  in  her 
last  illness  for  forty-eight  days.  Mrs.  Morrison  on  the  part 
of  the  claimant  testified  tliat  the  services  were  worth  $6  to  $7 
per  day,  and  she  was  the  only  witness  who  testified  to  any- 
thing like  such  prices.  On  tlie  other  side  there  testified  wit- 
nesses to  the  number  of  six,  whose  estimate  of  the  value  of 
such  services  was  i'rom  $7  to  $14  per  week,  and  the  physician 
who  attended  her  in  her  last  illness,  called  by  the  claimant, 
put  the  services  at  the  highest  at  $21  per  week.  It  seems  to 
us  that  the  evidence  at  first  blush  fails  to  support  the  verdict. 
The  court  also  erred  in  excluding  the  cross-examination  of 
the  claimant,  who  was  called  as  a  witness  in  his  own  behalf,  to 
contradict  a  supposed  conversation  with  him  and  the  deceased 
during  her  illness.  He  was  asked  on  cross-examination 
whether  he  had  ever  been  convicted  of  a  crime,  or  been  con- 
fined in  the  penitentiary.  The  claimant  was  not  disqualified 
as  a  witness  under  the  statute  bv  reason  of  "his  conviction  of 
a  crime,"  if  such  was  the  case,  but  the  fact  of  such  convic- 
tion "  may  be  proven  like  any  fact  not  of  record,  either  by  the 
witness  himself  (who  shall  be  compelled  to  testify  thereto)  or 
by  any  other  witness  cognizant  of  such  conviction  as  impeach- 
ing testimony  or  by  a"y  other  competent  evidence."  Sec.  1, 
Chap.  51,  R.  S.  The  appellee  had  a  right  to  interrogate  the 
witness  as  to  such  fact  and  it  was  error  to  refuse  it. 

For  these  reasons  tlie  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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AnderBon  v.  The  People. 


Samuel  Anderson  et  al. 

V. 

The  People. 

Fences — Rewue  of  Cattle  Taken  Damage  Feasant — See.  21,  Chap.  54, 
Starr  dk  C,  IlL  Stats, — Instruciiotis, 


1.  A  jury  belieylng  that  a  witness  has  wilfully  sworn  falsely  npon  any 
material  matter  involved  in  the  suit,  may,  but  are  not  bound  to,  ignore  such 
portions  of  his  testimony  as  are  not  corroborated  by  credible  witnesses. 

2.  The  question  of  credibility  is  for  the  jury. 

8.  An  instruction  taking  away  from  the  jury  the  right  to  consider  the 
testimony  of  a  witness  believed  by  them  to  have  sworn  falsely  as  to  any  one 
material  fact,  is  erroneous. 

[Opinion  filed  July  1,  18S9.] 

In  error  to  the  County  Court  of  La  Salle  County ;  the 
Hon.  Frank  P.  Sjnydek,  Judge,  presiding. 

Mr.  Samuel  Eicholson,  for  plaintiflEs  in  error. 

Messrs.  Morx)NEY  &  Stead,  for  defendant  in  error* 

Per  Curiam,  This  is  a  writ  of  error  sued  out  of  the 
County  Court  of  La  Salle  County.  Plaintiffs  in  error  were 
convicted  under  Sec.  21,  Chap.  54,  Starr  &  C.  111.  Stats.,  for 
rescuing  cattle  out  of  the  possession  of  one  Mcl^ean,  who  had 
taken  them  damage  feasant.  Several  errors  are  assigned  and 
urged  against  the  regularity  of  the  proceedings  below,  but 
we  shall  notice  but  one.  On  the  trial  below,  the  court,  on 
behalf  of  the  people,  gave  the  jury  this  instruction : 

4.  "  The  court  instructs  the  jury  that  they  are  the  judges  of 
the  credibility  of  the  witnesses,  and  in  passing  upon  their 
credibility  it  is  the  duty  of  the  jury  also  to  take  into  consid- 
eration the  interest  of  the  defendants  in  the  event  of  the  suit, 
and  if  the  jury  believe  that  any  witness  or  witnesses  wilfully 
and  knowingly  swore  falsely  touching  any  material  matter  or 
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thing  in  this  cause,  then  it  is  the  duty  of  the  jury  to  disregard 
such  witness'  or  witnesses'  entire  testimony,  except  in  so  far 
as  it  is  corroborated  by  other  competent  evidence  in  the  case 
which  tliey  do  believe." 

The  giving  this  instruction  was  palpable  error.  The  rule  is, 
that  in  case  the  jury  believe  that  any  witness  has  knowingly  and 
wilfully  sworn  falsely  upon  any  material  matter  involved  in 
the  suit,  then  the  jury  may  disregard  all  his  testimony  unless 
it  is  corroborated .  by  other  reliable  or  credible  testimony. 
But  the  jury  are  not  bound  to  disregard  his  evidence.  It 
does  not  follow  as  a  matter  of  law,  nor  as  a  matter  of  fact, 
that  because  a  witness  may  be  wilfully  false  in  one  thing,  tliat 
he  will  necessarily  be  false  in  everything  else.  That  question 
must  always  be  left  to  the  jury.  They  may  or  may  not 
believe  the  witness  after  they  have  heard  him.  This  instruc- 
tion takes  away  from  the  jury  the  right  to  consider  even  the 
testimony  of  any  witness,  who,  they  may  believe,  has  wilfully 
sworn  falsely  to  any  on6  material  fact.  It  is  in  the  range  of 
probabilities  that  a  witness  may  bo  false  in  some  parts  of  his 
testimony,  for  reasons  peculiar  to  himself,  and  yet  in  other 
respects  he  may  be  entirely  truthful. 

For  this  error  the  judgment  is  reversed  and  remanded. 

Reversed  and  remanded. 


Andrew  Graham  et  al.,  Commissioners,  etc., 

V. 

George  M.  Keene. 


34   H7 
1438  425 

34   87 
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34   87 
77  516 


Practice — Assignment  <if  Errors — Drainage  of  Highways. 


1.  Where  no  errors  are  assigned  upon  the  record  the  decree  of  the  court 
below  must  be  affirmed. 

2.  The  owner  otA  dominant  heritage  may,  by  ditches  or  drains,  drain 
his  own  land  into  the  natural  and  usual  channel  or  watercourse,  even  if  the 
quantity  of  water  thrown  upon  the  adjacent  heritage  be  thereby  increased. 
The  same  rule  applies  to  surface  water  as  to  running  streams. 

3.  The  rule  is  the  same  when  applied  to  highways  as  to  farms.' 
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4.    To  come  within  the  rule  the  water  mu»<t  be  turned  into  a  natural  and 
regular  watercourse  or  channel  leading  from  (he  land,  and  not  otherwise. 

[Opinion  filed  December  16,  1889.] 

« 
Appeal  from  the  Circuit  Court  of  Do  Kalb  County;  the 
lion.  Charles  Kellum,  Judge,  presiding. 

0 

Mr.  IIabvby  A.  Jones,  for  appellants. 

Messrs.  L.  Lowell  and  G.  W.  Dunton,  for  appellee. 

Upton,  P.  J.  This  is  a  bill  in  chancery  brought  by  appellee 
in  the  Circuit  Court  of  De  Kalb  County  against  the  commis- 
sioners of  highways  of  the  town  of  Victor  in  that  county, 
and  Joseph  Smith,  their  employe  and  servant,  appellants. 
The  relief  here  sought  was  to  restrain,  by  injunction,  tlie 
digging  of  a  ditch  easterly  and  along  the  north  side  of  a  high- 
way, described  and  located  in  the  bill,  through  which  to  dis- 
charge and  drain  water  accumulating  in  a  pond  or  sag  crossed 
by  the  highway  upon  the  complainant's  land,  used  for  cultiva- 
tion, whej'e  in  a  state  of  nature  it  would  not  fiow  or  be  dis- 
charged, and  at  a  point  where  there  is  no  natural  channel, 
watercourse  or  outlet  therefor,  thereby  causing  permanent 
and  irreparable  damage  to  complainuut,  as  claimed.  It  was  a 
sworn  bill. 

Upon  this  bill  a  preliminary  injunction  was  issued.  The 
defendants  thereafter  filed  an  answer  and  issues  were  made. 
The  cause  was  referred  to  the  master,  who  filed  his  report  at 
the  October  term  of  that  court,  1888,  specially  fiading  in  effect 
that  all  the  material  allegations  of  complainant's  bill  were  true 
and  that  he  was  entitled  to  the  relief  thereby  sought.  To  this 
report  exceptions  were  taken  by  appellants,  and  thereafter, 
upon  hearing,  the  court  overruled  the  exceptions,  approved 
and  confirmed  the  master's  report,  and  entered  a  final  decree 
pursuant  to  the  prayer  of  the  bill,  to  which  appellants 
excepted,  and  the  case  is  now  before  us  on  appeal  from  that 
decree.     There  are  no  errors  assigned  upon  this  record. 
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In  the  ti*ial  court  a  stipalation  was  filed,  signed  by  the 
Bolicitors  of  the  respective  parties,  "that  the  objections  filed 
before  the  master  and  overruled  by  him  should  be  treated  as 
exceptions  to  the  report,  for  the  purpose  of  a  hearing  before 
the  court  and  any  other  court."  Under  the  rules  of  this  court, 
therefore,  the  decree  below  should  be  affirmed.  But  inas- 
much as  it  will  not  change  the  result  in  this  case,  we  incline 
to  briefly  state  our  views  from  a  careful  examination  of  the 
evidence  in  the  record  before  us,  upon  the  points  made  by 
the  exceptions  to  the  master's  report;  as  to  those  onlt/  com- 
plaint is  made  ;  and  if  it  be  found  that  the  findings  of  that 
report  are  warranted  by  the  evidence,  clearly,  the  decree 
should  and  must  be  affirmed  on  the  merits  of  this  contention. 

The  right  of  drainage  is  the  same  whether  applied  to  farms 
or  high  ways,  not  otherwise  or  different,  it  is  conceded.  Com'rs 
of  Highways  v.  Whitsitt,  15  111.  App.  318.  Commissioners 
of  highways  can  invoke  the  aid  of  the  eminent  domain  act  to 
the  same  extent  as  others  and  to  no  greater  extent.  Sec.  8, 
Chap.  121  R.  S.  (Starr  &  Curtis) ;  Nevins  v.  City  of  Peoria, 
41  111.  502. 

It  will  hardly  be  claimed  that  owners  of  farm  lands  have 
the  right  of  drainage  upon  adjoining  lands,  except  to  or  along 
the  natural  line  of  such  drainage,  or  natural  channel  or  water 
course.  In  Hicks  v.  Sill i man,  93  III.  255,  it  was  held,  that 
while  it  may  be  proper  for  the  owners  of  land  to  use  and  cul- 
tivate it  according  to  the  ordinary  modes  of  good  husbandry, 
although  in  so  doing  it  may  interfere  with  the  natural  flow  of 
surface  water  in  passing  over  his  own  land,  so  as  to  increase 
or  diminish  the  amount  that  would  otherwise  reach  the  land 
of  an  adjacent  proprietor,  yet  such  owner  has  no  right,  by  the 
construction  of  ditches  or  embankments  or  other  artificial 
structures  to  precipitate  collected  surface  water  from  his  own 
land,  or  from  those  of  other  persons,  upon  the  land  of  his 
neighbors,  and  if  he  attempts  to  do  so  a  court  of  equity  will 
interpose  to  prevent  the  acts.  It  was  further  held  in  that 
case,  that  when  it  appears  that  the  land  upon  which  such 
undue  proportion  of  surface  water  is  about  to  be  cast  is  low 
and  wet  and  barely   susceptible   of    cultivation,   the   court 
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»wou1d  be  fully  warranted,  without  further  evidence  in  the 
oonclusion,  that  the  land  would  be  thereby  injured,  and  the 
owner  would  be  entitled  to  protection  from  such  result. 

The  rule  of  law  is  well  settled  in  this  State,  that  the  owner 
of  a  dominant  heritage  may,  by  ditches  or  drains,  drain  his 
own  land  into  the  natural  arid  u»aal  channel  or  watercourse^ 
even  if  the  quantity  of  water  thrown  upon  the  adjacent 
heritage  be  thereby  increased.  The  same  rule  in  this  State 
applies  to  surface  water  as  to  running  streams.  Peck  v. 
Herrington,  109  111.  611;  Gillham  v.  Madison  Ry.  Co.,  49111. 
484 ;  Gonnley  v.  Sanford,  52  111.  168  ;  Wagner  v.  Chancy,  19 
111.  App.  546;  Totel  v.  Bonnefoy,  123  111.  638. 

In  the  case  of  Wagner  v.  Chancy,  19  111.  App.  546,  which 
was  a  case  in  many  particulars  like  the  case  at  bar,  this  court 
said:  ^'This  case  does  not  fall  within  the  rule  announced  in 
this  State,  allowing  the  owners  of  the  upper  or  dominant  heri- 
tage to  construct  drains  that  will  impose  an  increased  burden 
of  water  upon  the  lower  heritage,  and/ar  the  reason  that  the 
water  in  the  case  at  har  was  not  to  be  discharged  into  any 
natural  and  regular  watercourse  or  channel  leading  from  ths 
land.  The  reason  given  in  the  case  last  above  cited  is  the 
distinction  maintained  in  all  the  later  cases  in  this  State  bear- 
ing upon  the  question  involved  in  the  case  at  bar. 

The  case  of  Anderson  v.  Henderson,  H.  E.  Rep.,  Vol.  16, 
page  232,  111.  Sup.  Ct.,  not  yet  reported,  is  in  many  respects 
identical  with  the  case  at  bar.  It  is  there  said  :  ''  It  is  a  mat- 
ter of  common  observation  and  needs  no  proof  to  establish 
the  fact,  that  ponds,  situate  upon  the  upland,  as  they  frequently 
exist,  are  surrounded  by  what  may  be  termed  a  rim,  with  a 
slight  depression  at  some  point  over  which  the  water  escapes, 
when  more  flows  in  from  the  higher  lands  than  the  basin  will 
naturally  contain.     That  is  its  natural  outlet^ 

The  facts  stated  in  the  bill  and  found  by  the  master  from 
the  evidence,  to  which  we  think  the  foregoing  principles  stated 
apply,  are,  briefly: 

That  appellee  is  the  owner  of  a  farm  of  160  acres,  being 
the  South  i-  of  S.  W.  J  of  Sec.  5,  and  the  N.  i  of  N.  W.  J  of 
Sec.  8,  Town  37,  Range  4,  in  De  Kalb  county,  through  which 
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TXkUB  a  public  highway  from  a  northeasterly  to  a  eouthwcst- 
erly  course.  The  bill  alleges  that  a  few  rods  west  of  appel- 
lee's west  linfi  there  is,  and  always  has  been,  a  saghole  or 
pond,  three  or  four  rods  across,  into  which  surface  water  accu- 
mulates from  several  acres  of  land  on  the  north  and  west  of 
such  highway,  and  from  drains ,  terminating  therein,  the 
natural  outlet  to  which  is  and  has  been  in  a  state  of  nature, 
south  and  southeasterly  across  the  laud  of  the  Davis  estate, 
thence  onto  the  land  of  appellee,  somd  distance  south  of  the 
highway  and  into  a  natural  ravine,  depression  or  swalu,  which 
conducts  the  fwater  away  in  a  natural  channel ;  that 
between  this  pond  or  saghole  in  the  highway  an  1  appel- 
lee's west  line  there  is  a  natural  elevation  or  ridge  (or 
hog's  back,  as  it  is  termed)  of  land,  several  feet  in  height, 
extending  across  the  highway  in  a  northerly  and  soutlierly 
direction,  which  prevents  the  water  in  such  saghole  from  flow- 
ing in  an  easterly  direction  alongsuch  highway,  and  avers  that 
the  commissioners  of  highways,  and  Smith  (acting  under  their 
direction),  appellants,  threaten  to  cut  a  ditch  through  this 
natural  elevation  easterly,  along  the  north  side  of  this  high- 
way, through  which  ditch  to  drain  the  water  accumulating  in 
such  pond  or  saghole,  along  the  north  side  of  such  high- 
way, and  discharge  the  same  upon  the  complainant's  land  at  a 
point  where,  fn  a  state  of  nature,  it  could  not  flow,  and  at  a 
point  of  discharge  where  there  is  no  channel,  natural  or  regu- 
lar watercourse,  leading  from  such  point  of  discharge,  and 
into  and  upon  the  plowfleld  of  appellee,  which  he  makes  use 
of  for  tillage,  thereby  causing  continuous  and  irreparable 
injury,  etc. 

It  is  admitted  that  no  proceedings  had  been  taken  imder  the 
statute  to  ascertain  appellee's  damages,  etc.  The  answer 
admits  the  existence  and  location  of  the  pond  or  saghole  and 
drainage  into  it  from  land  on  the  north  and  west,  and  admits 
that  tliey  intend  to  open  the  ditch,  but  claim,  first,  that  the 
natural  outflow  for  the  water  accumulating  in  the  pond  was  and 
is  easterly  and  along  the  north  side  of  the  highway;  second, 
that  in  order  properly  to  maintain  the  highway,  the  water  in 
such  pond  ought  to  be  carried  on  the  north  side  of  the  high- 
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^aj;  third,  that  the  amoant  of  water  carried  by  such  ditch 
would  be  small  and  cause  .no  damage  .to  appellee;  fourth, 
deny  the  existence  of  the  natural  elevation  or  ridge;  fifth, 
claim  that  a  former  owner  permitted  a  ditch  dug  along  the 
north  side  of  the  highway,  the  route  in  controversy,  and 
which  appellants  claim  the  right  to  deepen  from  one  foot  to 
eighteen  inches. 

It  appears  that  a  large  number  of  witnesses  were  examined 
on  both  sides  of  this  contention,  which  testimony  was  re- 
ported in  full  by  the  master  to  the  court,  from  whicli  tlie 
master  found,  and  the  trial  court  sustained  the  findings  upon 
challenge  by  exceptions  thereto,  the  following  facts: 

First  That  the  location  of  the  pond,  and  the  drainage  into 
the  same  of  surface  water  from  the  surrounding  lands  and 
tile  drain  from  Thompson's  land,  as  charged  in  the  bill,  was 
established  by  the  evidence. 

Second.  That  easterly  of  such  pond  and  near  appellee's 
west  line  there  exists  a  natural  elevation,  rim  or  ridge,  extend- 
ing northerly  and  southerly,  of  two,  three  or  four  feet  in 
height,  originally  in  which  ridge  or  rim,  near  the  north  side 
of  the  highway,  several  years  since,  an  excavation  had  been 
made  by  the  digging  and  hauling  of  dirt  therefrom,  for  the 
road  tod  for  other  purposes,  making  the  elevation  less  at  that 
point 

Third,  That  some  years  since  a  turnpike  road  or  public 
highway  had  been  constructed  through  and  across  such  pond, 
with  a  culvert  or  sluice-way  across  the  same  in  a  northerly 
and  southerly  direction,  near  the  center  of  such  pond. 

Fourth.  That  the  natural  outlet  or  course  of  overflow 
water  in  such  pond  was  and  is  in  a  southerly  and  easterly 
direction,  iirst  flowing  upon  lands  belonging  to  the  Davis 
estate,  then  upon  lands  of  appellee,  some  distance  south  of  the 
highway,  into  a  natural  watercourse,  channel  or  run. 

Fifth.  That  there  exists  no  necessity  for  the  construction 
of  snch  ditch,  for  the  purpose  of  repair  or  improvement  of 
such  highway. 

/Sixth.  That  by  the  construction  of  this  ditch  the  water 
carried  therein  would  be  discharged  upon  lands  of  appellee, 
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used  for  purposes  of  cultivation,  and  at  the  time  of  suit 
brought  were  so  used,  and  now  are;  that  the  natural  condi- 
tion thereof  is  undrained  and  wet,  so  that  such  additional 
discharge  of  water  thereon  would  render  such  land  unavailing 
for  the  purpose  of  tillage.  That  the  point  of  discharge  of 
such  ditch  upon  appellee's  land  is  where  the  water  would  not 
naturally  flow  or  run,  and  at  a  point  where  there  is  no  channel 
or  natural  watercourse  leading  from  such  point  of  discharge. 

We  have  carefully  examined  all  the  evidence  contained  in 
this  record,  and  are  fully  satisfied  that  the  findings  of  facts  in 
the  master's  report  above  stated  and  set  forth  was  and  is  fully 
justified  by  that  evidence;  indeed  we  can  not  conceive  how, 
upon  that  evidence,  such  findings  could  have  been  otherwise 
or  different 

In  our  judgment  the  court  below  did  not  err  in  overruling 
the  exception  to,  or  the  confirmation  of  such  report,  or  in 
the  rendition  of  the  decree,  and  the  same  isafiirmed. 

Decree  affirmed. 


The  Union  Coal  Company 

V. 

The  City  of  La  Salle. 

Municipal  Corporations — Streets  and  Alleys — Title  to — Bight  to  sell 
Underlying  Coal, 

A  city  bas  the  ripfht,  ER  incident  to  its  title  in  fee  simple  in  its  strre1<« 
and  alleys,  to  make  any  appropriate  and  lawful  contracts  for  mining  an<l 
taking  coal  from  under  its  streets,  provided  always  that  all  such  contracts 
must  be  subject  to  the  free  and  unobetructed  use  of  the  streets  and  alley's, 
80  as  in  nowise  to  impair  their  usefulness,  nor  render  them  in  any  manner 
dangerous,  and  they  must  also  be  so  made  as  not,  in  point  of  time,  to  exceed 
the  legal  existence  of  such  corporation,  nor  the  legal  existence  of  any  street 
or  alley  in  such  city. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the   Circuit  Court  of  La  Salle  County;  the 
Hon.  DoBANOB  DiBELL,  Jud|(e,  presiding. 
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Messrs.  Duncan,  O'Conor  &  Gilbert,  for  appellant. 

The  city  does  not  possess  either  an  absolute  or  a  qnalificid 
power  to  sell  the  coal  underlying  its  streets.  The  Mattheie- 
sen,  etc.,  Zinc  Co.  y.  La  Salle,  117  111.  411;  Alton  v.  Illinois 
Transportation  Co.,  12  111.  38;  Jacksonville  v.  J.  K.  W.  Co. 
457  111.  541;  Stack  v.  East  St.  Louis,  85  111.  378. 

Mr.  R.  D.  McDonald,  for  appellee. 

C.  B.  Smith,  J.  This  was  an  action  in  trespass,  bronp^ht  by 
appellee  against  appellant.  The  declaration  charged  the  de- 
fendant with  breaking,  entering,  mining  and  carrying  away 
certain  coal  found  in  veins  underlying  the  streets  and  alleys 
nf  the  city  of  La  Salle,  which  streets  and  alleys  were  named  in 
the  declaration.  The  plea  was  not  guilty  and  the  case  was 
tried  by  the  court  without  a  jury,  by  agreement,  upon  the 
following  agreed  state  of  facts,  viz.: 

**For  the  purpose  of  the  trial  of  the  above  entitled  cause 
the  following  facts  are  agreed  uix)n: 

"  1st  That  the  city  of  La  Salle  is  located  on  section  fif- 
teen (1.5)  in  township  thirty-three  (33)  north,  range  cue  (1), 
east  of  the  third  (3d)  principal  meridian,  and  upon  land  for- 
merly owned  by  the  State  of  Illinois,  being  a  portion  of  the 
land  donated  to  said  State  by  the  general  Government  to  aid 
in  the  construction  of  the  Illinois  &  Michigan  Canal. 

"  2d.  That  the  trustees  of  the  Illinois  &  ]\[ich{gan  Canal, 
by  virtue  of  the  authority  conferred  upon  them  by  the  laws  of 
said  State,  did,  on  the  18th  day  of  June,  A.  D.  1838,  plat  said 
section,  and  laid  the  same  oif  into  lots,  blocks,  streets,  alleys 
and  public  squares,  by  a  certificate  executed  by  the  said  board 
of  trustees. 

"3d.  That  underlying  the  streets,  alleys  and  pubh'c  squares 
of  said  city  are  several  workable  veins  of  coal,  such  veins  of 
coal  underlying  solid  strata  of  rock  of  several  hundred  feet 
in  thickness. 

"  4th.  That  said  coal  can  be  mined  from  beneath  said 
streets,  alleys  and  public  squares,  without  injury  to  the  surface 
of  said  streets,  or  in  any  manner  impairing  the  usefulness 
thereof  as  public  highways. 
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^'6th.  That  said  trustees  of  the  Illinois  and  Michigan 
Canal  have  sold,  disposed  of  and  conveyed  to  sundry  and 
divers  persons  all  of  the  lots  and  blocks  so  platted  by  them 
upon  said  section  fifteen. 

"  6th.  Tliat  the  said  defendant,  by  conveyance  from  the 
respective  owners  thereof,  and  through  mesne  conveyances 
from  the  State  of  Illinois,  or  the  said  board  of  trustees  acting 
on  behalf  of  said  State,  has  purchased  all  the  coal  underlying 
the  several  lots  and  blocks  in  said  city  of  La  Salle,  which 
are  situated  west  of  the  west  line  of  Joliet  street  in  said  city, 
and  are  desirous  of  obtaining  the  right  in  connection  there- 
with, by  purchase  or  otherwise,  to  mine  the  coal  underlying 
the  streets,  alleys  and  public  squares  to  the  west  of  Joliet 
street  in  said  city. 

"  7th.  Tliat  said  city  of  La  Salle  is  willing  to  sell  the  said 
coal,  together  with  the  right  to  mine  and  remove  the  same,  at 
the  sum  or  price  of  fifty  dollars  per  acre  for  the  coal  so 
underlying  the  said  streets,  alleys  and  public  squares;  but  a 
controversy  exists  as  to  the  right  of  the  city  to  sell  and  dis- 
pose of  said  coal. 

"  8th.  That  said  defendant  has,  without  permission  of  said 
city,  mined  and  removed  coal  from  beneath  the  said  streets  of 
said  city,  to  the  amount  in  value  of  one  thousand  and  fifty 
dollars  (?1,060),  such  value  being  fixed  at  the  rate  of  fifty 
dollars  ($50)  per  acre  for  the  coal  so  mined. 

"9th.  The  parties  thereto  have  agreed,  that  in  case  said 
city  has  the  right  to  sell  said  coal,  that  the  reasonable  damage 
for  the  said  coal  thus  mined  by  the  said  defendant  is  the  sum 
of  fifty  dollars  ($50)  per  acre  for  the  coal  actually  mined,  as 
aforesaid,  and  in  case  said  city  has  a  right  to  sell  said  coal 
it  is  willing  to  sell  for  a  like  sum  per  acre  all  the  coal,  in 
addition  to  the  coal  mined,  underlying  all  sti'cets,  alleys  and  pub- 
lic squares  to  the  west  of  said  Joliet  street,  in  said  city.  And 
if  it  shall  be  determined  by  the  final  adjudication  of  the 
courts  of  this  State  that  the  city  of  La  Salle  had  a  legal  right  to 
sell  and  dispose  of  the  said  coal  underlying  its  said  streets, 
alleys  and  public  squares,  that  then,  and  in  such  aise  a  judg- 
ment shall  be  rendered  against  the  said  defendants  for  the  value 
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of  the  coal  thus  mined,  computed  at  the  sum  or  price  of  fifty 
dollars  ($50)  per  acre  for  the  coal  actually  mined,  as  aforesaid. 
"And  it  is  further  afijreed,  that  if  it  shall  be  finally  deter- 
mined by  the  courts  of  this  State  that  the  said  city  of  La  Salle 
has  no  right  to  sell  or  dispose  of  the  said  coal,  that  then  and  in 
such  case  the  judgment  to  be  entered  herein  shall  be  in  favor 
of  the  defendant,  the  city  not  desiring  and  hereby  expressly 
waiving  all  right  to  recover  merely  nominal  damnges  for  the 
mining  of  said  coal,  or  any  damages  whatever  in  case  it  has 
no  legal  right  to  sell  said  coal.  The  question  to  be  settled 
by  the  adjudication  of  the  courts  as  desired  by  both  parties  is 
the  right  of  the  city  to  sell  and  dispose  of  the  coal  aforesaid, 
at  its  market  value,  it  being  conceded  that  no  actual  damage 
to  the  surface  of  the  streets,  or  to  the  use  of  the  streets  for 
public  purposes,  has  been  or  will  be  occasioned  by  the  mining 
of  said  coal. 

"  Duncan,  O'Conob  &  Gilbert, 
"  Attorneys  for  the  Union  Coal  Company. 

«'  R.  D.  McDonald, 
"  Attorney  for  City  of  La  Salle." 

Tlie  foregoing  agreed  statement  of  facts  was  all  the  evi- 
dence introduced  by  either  party  upon  the  trial  of  said  cause. 

Upon  this  agreement  the  court  found  the  defendant  guilty 
and  assessed  the  plaintiff's  damages  at  the  sum  of  $1,050,  and 
gave  judgment  for  the  plaintiff  for  that  amount,  to  which  the 
defendant  then  and  there  excepted.  The  defendant  brings 
the  case  here  on  appeal,  and  assigns  for  error  that  the  finding 
and  judgment  of  the  court  is  against  the  evidence  and  the 
law,  and  that  the  court  erred  in  its  holding  upon  the  legal 
propositions  submitted. 

It  will  be  seen,  that  while  appellee  brings  its  action  in  tres- 
pass, it  expressly  waives  the  trespass  in  tlie  ninth  clause  of  the 
stipulation,  and  then  limits  its  right  of  recovery  upon  its  right 
to  sell  the  coal.  The  manifest  and  plainly  expressed  object 
of  this  suit  is  to  obtain  a  judicial  determination  of  the  single 
question  of  the  right  of  appellee  to  sell  by  contract  the  right 
to  mine  coal  under  its  streets  and  alleys,  including  the  present 
right  of  the  city  to  be  paid  for  what  has  already  been  mined. 
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It  seems  to  us  the  answer  to  this  question  is  so  plain  that 
little  need  be  said  to  demonstrate  the  absohite  ^nd  unquestion- 
able right  of  the  plaintiff  to  recover  in  this  suit.  It  has  long 
been  the  settled  law  of  this  State  that  cities,  towns  and  villages 
own  the  fee  simple  title  in  the  streets  and  alleys,  in  trust, 
however,  for  the  poblic  under  dedication  from  the  owner. 
Trustees,  etc.,  v.  Haven,  11  111.  654;  Gebliardt  v.  Kceves,  75 
III.  301;  Village  of  Brooklyn  v.  Smith,  104  111.429.  And 
such  is  the  express  provision  of  the  statute.  Sec.  3,  Chap. 
109,  Starr  &  Curtis,  p.  1754..  This  statute  is  a  re-enactment 
of  the  statute  of  1845.  We  understand  appellant  to  concede 
that  the  appellee  holds  the  fee  simple  title  to  the  streets  and 
alleys  in  trust  for  the  public  uses,  but  it  seeks  to  limit  any  use 
or  right  the  corporation  may  have  to  the  streets  or  alleys, 
simply  to  the  surface  enjoyment,  such  as  traveling  on  the  sur- 
face of  the  street,  or  for  such  other  surface  use  as  the  public 
or  the  municipality  might  lawfully  exercise.  It  is  insisted  by 
appellant  that  the  case  of  the  Zinc  Co.  v.  The  City  of  La  Salle, 
117  III.  411,  supports  this  view.  We  find  no  analogy  between 
that  case  and  the  one  at  bar.  In  that  case  the  Zinc  Company  filed 
a  bill  against  the  city  of  La  Salle  and  certain  individuals  to 
restrain  the  city  from  interfering  or  bringing  suits  against  it, 
for  digging  subterranean  excavations  across  the  streets  and 
alleys  of  the  city,  and  taking  the  coal  resulting  from  such 
digging.  The  Zinc  Company  owned  land  and  lots  on  both 
sides  of  the  street  and  were  mining  coal  under  their  own  land, 
and  desired  to  dig  a  passage  under  the  streets  at  different 
places  so  as  to  ^ross  from  one  side  of  the  street  to  the  other. 
It  appeal's  the  city  had,  prior  to  this  time,  granted  the  right 
to  certain  private  }>artie8,  by  soms  kind  of  contract  (not 
stated) — the  right  to  mine  the  coal  under  the  streets,  and  these 
parties  and  the  city  were  threatening  to  prosecute  the  Zinc 
Company  for  digging  under  the  streets;  hence  the  bill.  The 
court  below,  on  hearing,  granted  a  perpetual  injunction.  On 
appeal  to  the  Appellate  Court  this  decree  was  reversed,  and  on 
further  appeal  to  the  Supreme  Court  the  judgment  of  the 
Appellate  Court  was  affirmed. 

The  question  of  the  right  of  the  city  itself  to  mine  and  sell 
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the  coal,  or  its  ri^ht  to  sell  it  in  the  ^ronnd  to  another,  or 
the  right  to  recover  for  the  value  of  the  coal  already  mined, 
was  in  no  wise  involved  or  raised  or  considered  bj  the  court 
in  that  case.  There  is  this  single  expf^ession  used  in  the 
opinion,  viz.: 

"  The  city  disclaims  the  right  to  mine  coal  herself,  and  no 
one  indists  that  she  has  aathority  to  confer  that  right  upon 
others,"  which  api^eilant  insists  amounts  to  a  recognition  of 
its  position  and  claim,  but  we  do  not  so  understand  it.  This 
seems  to  have  been  a  mere  incidental  remark  made  by  the 
judge  writing  the  opinion,  and  only  amounts  to  a  statement 
that  such  claim  h<id  not  been  made,  and  of  course,  not  being 
made,  called  for  no  adjudication  by  the  court  and  received  none. 
But  the  remark  seems  to  be  inaccurate.  The  reporter,  in  his 
preface  to  that  case,  states  that  the  bill  recited  that  the  city 
had  in  fact  made  a  contract  with  private  parties  to  mine  the 
coal  under  its  streets,  which  would  bo  an  assertion  of  a  right 
to  dispose  of  the  coal,  if  the  statement  of  the  reporter  is 
correct. 

The  other  cases  cited  by  appellant  have  no  analogy  in  fact 
or  principle  with  the  case  at  bar. 

If  it  be  true,  then,  that  the  city  owned  the  fee  in  its  streets 
and  alleys,  it  also  owned  everything  below  as  well  as  u|X)n  the 
surface,  no  matter  how  deep  down  into  the  earth.  Suppose 
Jhis  coal  instead  of  being  found  several  hundred  feet  below 
the  surface,  had  been  found  on  top  of  the  ground,  lying  in  its 
natural  position  on,  or  in  the  line  of  the  street;  would  any  one 
pretend  that  the  city  might  not  mine  the  coal,  so  far  as  it 
could  be  done  without  injury  to  the  street,  ani  that  after  so 
mining  it  they  might  not  sell  or  use  it  or  make  lawful. use  of 
it?  Or,  suppose  instead  of  finding  coal,  the  city  should,  on  or 
near  the  surface  of  its  streets,  find  any  other  precious  or  val- 
uable ores  or  mines  which  they  might  use  without  detriment  to 
the  public  use  of  the  street,  and  without  violation  of  the  trust 
would  it  be  compelled  to  give  or  throw  away  such  valuable 
proixjrty  to  whoever  might  take  it  simply  for  want  of  power 
in  the  city  to  use  its  own  property?  We  think  such  a  propo- 
sition can  find  no  authority  in  reason  or  law.     But,  if  it  needs 
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either,  a  very  clear  and  strong  case  will  be  found  in  City 
of  Des  Moines  v.  Hall,  24  la.  234.  In  that  case  the  city 
brought  snit  against  Hall  for  taking  coal  under  its  streets. 
The  defense  there  was.  the  same  as  here,  but  the  court  held 
tliat  the  city  was  the  owner  of  the  fee  in  the  streets,  and 
owned  everything  below  the  surface,  and  had  the  right  to 
recover  for  the  trespass  in  taking  the  coal.  That  case  seems 
to  be  exactly  like  this  in  its  facts. 

We  are  therefore  of  opinion  that  the  plaintiflE  had  the 
right  to  recover  for  all  the  coal  taken  out  under  the  stipula- 
tion, and  that  the  city  has  also  the  right  as  incident  to  its 
ownership  to  make  any  appropriate  and  lawful  contracts  for 
mining  and  taking  coal  from  under  Jts  streets,  provided  always 
that  all  such  contracts  must  be  subject  to  the  free  and  unob- 
structed use  of  the  streets  and  alleys,  so  as  in  no  wise  to 
impair  their  usefulness,  nor  render  them  in  any  manner  danger-  * 
ous;  and  they  must  also  be  made  so  as  in  point  of  time  not 
to  excaed  the  legal  existence  of  ^uch  a  corporation,  nor  the 
legal  existence  of  any  street  or  alley  in  such  city;  but  the 
court  expressly  declines  to  hold  what  would  be  a  valid  con- 
tract under  such  power. 

Objections  are  made  to  the  action  of  the  court,  in  holding 
and  refusing  to  hold  certain  propositions  of  law,  upon  the 
trial.  We  have  examined  them  carefully,  and  find  them  to 
be  in  substantial  harmony  'with  the  conclusion  which  we  have 
reached,  and  find  no  error  therein.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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1.  Declarations  of  an  a$?ent  or  servant  made  in  the  discharge  and  line 
of  his  duty,  and  in  the  immediate  connection  of  the  doin^r  of  some  act  in 
the  line  of  his  duty,  and  which  relate  to  what  he  is  doinsr.  soan  to  become  a 
part  of  the  act  or  res  gesfof^  are  competent  evidence  against  the  principal, 
when  the  act  done  becomes  the  subject  of  judicial  inquiry;  otherwise,  when 
they  do  not  form  apart  of  the  transaction  involved. 

2.  Declarations  of  a  president  or  general  officer  of  a  corporation,  to  bind 
the  corporation,  must  be  so  intimately  connected  with  the  diRcharge  of  some 
duty  required  of  him  by  virtue  of  his  office,  that  such  declarations  are  part 
of  the  res  gestae, 

3.  In  an  action  against  a  railroad  company  to  recover  damages  for  death 
of  plaintiff's  intestate,  alleged  to  have  been  caused  by  the  use,  by  defendant, 
of  a  locomotive  with  a  defective  boiler,  this  court  holds  that  declarations 
made  by  defendant's  master  mechanic  and  an  officer  having  general  snper- 
vijiionof  all  matters  pertaining  to  defendant's  machinery,  track,  buildinsrs. 
bridges,  etc.,  several  days  after  the  accident,  in  regard  to  the  condition  cf 
the  boiler  in  question,  were  not  admissible. 

4.  In  the  case  presented,  it  is  held  that  an  instruction  given  for  plaint, 
iff  was  bad ;  first,  in  not  limiting  the  plaintiff's  right  of  recovery  to  the 
pecuniary  damage  suffered;  second,  in  not  limiting  the  right  of  recovery  to 
what  was  shown  by  the  evidence;  and  third,  in  not  subinittincr  to  the  jury 
the  question  of  deceased's  knowledge,  or  want  of  knowledge,  of  the 
alleged  dangerous  condition  of  the  boiler. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Conrt  of  La  Salle  County;  tlie 
Hon.  DoRANCE  DiBELL,  Judgc,  presiding. 

Messrs.   Walteb  Reeves    and  Duncan   &  Gilbert,    for  . 
appellant. 

The  trial  court  erred  in  admitting  improper  evidence  on 
the  part  of  plaintiff  below. 

As  appeared,  the  explosion  took  place  on  February  23, 
18S6,  at  a  point  several  miles  distant  from  Streator,  and  on 
February  27th,  four  days  thereafter,  the  witness,  John  T. 
Corbett,  left  Aurora  for  Streator,  and  claims  that  on  said  last 
named  date  to  have  examined  the  engine  in  controversy  in 
Streator.  He  never  saw  the  engine  before,  and  notwith- 
standing the  lapse  of  time  and  distance  from  the  date 
and  place  of  the  explosion,  and  the  remoteness  of  time 
and  place  from  the  res  gestcB^  he   is  permitted  to  testify   to 


Second  District — May  Term,  1889.        101 

C.  &  St.  L.  R.  R.  Co.  y., Ashling. 

conversations  with  and  statements  made  bj  Crocker  and 
Heckman  in  Streator,  on  February  27th. 

This  evidence  was  cleai'lj  inadmissible.  Michigan  Central 
R  R  Co.  V.  Gougar,  55  111.  503;  C,  B.  &  Q.  R  R  Co.  v.  Lee, 
60  111.  501;  C,  B.  &  Q.  R.  R  Co.  v.  Eiddle,  60  111.  634;  Bur- 
gess V.  Inhabitants  of  Wareham,  7  Gray,  347;  Kalamazoo 
Mfg.  Co.  V.  McAllister,  36  Mich.  327;  Mich.  Central  R  E. 
Co.  V.  Coleman,  28  MicL;  Packet  Co.  v.  Cloiigh,  20  Wall. 
528;  Benner  v.  Feige,  51  Mich.  568;  Grinnell  v.  W.  U.  Tel. 
Co.,  113  Mass.  299;  Pratt  v.  O.  &  L.  C.  R  Co.,  102  Mass. 
565;  Lane  v.  Bryant,  9  Gray,  247;  Cortland  Co.  v.  Herkimer 
Co.,  44  N.  Y.  24;  First  Nat  Bank  v.  Ocean  Nat.  Bank,  60 
N.  Y.  278. 

The  court  below  erred  fatally  in  instructing  the  jury  on 
the  part  of  defendant  in  error. 

Counsel  for  defendant  in  error  saw  fit  to  propound  to  the 
jury  their  whole  case,  including  the  measure  of  damages  in 
their  first  instruction. 

Fii^sL  It  is  radically  viciotcs  in  the  attempt  to  state  a 
measure  of  damages  applicable  to  this  case.  Freeportv. 
Isbell,  83*111.  440;  Martin  v.  Johnson,  89  111.  537;  C,  B. 
&  Q.  R  R  Co.  V.  Sykes,  96  111.  162;  Rolling  Mill  Co. 
V.  Morrissey,  111^  111.  646;  East  St.  L.  &  C.  Ry.  Co.  v. 
Frazier,  19  111.  App.  92;  McGinnis  v.  Berven,  16  111.  App. 
357;  James  v.  Johnson,  12  111.  App.  286;  Illinois  Stock  Yards 
&  Transit  Co.  v.  Monoghan,  13  111.  App.  148. 

Secondly,  The  instruction  ignores  entirely  the  elefnent  of 
Tcnowled^e  of  defect  on  the  part  of  deceased,  C,  R  I.  &  P. 
R  R  Co.  V.  Clark,  11  111.  App  104;  Morris  v.  Gleason,  1  111. 
App.  510. 

Thirdly.  The  instruction  also  ignores  the  element  of 
knowledge  of  defect  on  tlie  part  of  the  defendant  corpora- 
tion. 

A  servant  can  not  recover  of  his  employer,  damages  for  an 
injury  received  while  in  the  discharge  of  his  duty,  from  a 
defect  in  machinery,  without  showing  that  the  employer  had 
knowledge,  or  by  the  use  of  reasonable  diligence  might  have 
had  knowledge  of  the  defect.    E.  St.  L.  Pkge.  Co.  v.  High- 
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town,  92111. 139;  0.  &  A.  R  Co.  v.  Piatt,  89  111.  141;  T.,  W. 
&  W.  V.  Ina^raham,  77  111.  309;  C.  &  A.  R.  R  v.  Stites,  20 
111.  App.  648;  Kranz  v.  White,  8  111.  App.  583;  C.  &  E.  I.  v. 
Hagan,  11  111.  498. 

It  will  no  doubt  be  urged  in  answer  to  these  last  two  points 
made  against  this  instruction,  that  the  instructions  asked  by, 
and  given  on  behalf  of  defendant  below,  stated  the  law  fully 
and  correctly  as  to  knowledge,  both  on  the  part  -of  deceased 
and  the  railway  company.  Our  reply  to  that  is,  that  in  this 
case  that  fact  does  not  cure  the  vice  of  this  instruction.  It 
will  be  noticed  that  counsel  for  plaintiff  below  made  this 
instruction  the  complete  embodiment  of  their  case.  It  pro- 
posed to  the  jury  every  alleged  hypothesis  upon  which 
plaintiff  claimed  the  right  to  recover,  and  the  extent  of  such 
recovery.  It  was  wrong  and  misleading  in  every  of  its  feat- 
ures. For,  if  there  was  and  could  be  no  cure,  except  its 
entire  refusal,  it  was  made  an  independent,  important,  con- 
trolling and  complete  submission  of  the  case  to  the  jury, 
and  the  jury  were  thereby  at  liberty  to  adopt  it  (as  they, 
beyond  doubt,  did*)  as  an  alternative  basis  of  disposing  of 
the  case  independently  of,  and  unrestricted  by  the  theories 
of  law  contained  in  the  instructions  of  plaintiff  in  error.  This 
is  the  common  sense,  the  human  logic  of  the  situation.  Mor- 
ris V.  Gleason,  1  111.  App.  516. 

• 

Messrs.  Ohaeles  Wheaton  and  Riohouson  &  Skeley,  for 
appellee. 

Corporations  can  only  act  through  their  officers,  and  tlie 
acts  and  declarations  of  such  officers  are  always  part  of  the 
res  gestcB  as  to  such  corporations. 

It  will  be  noticed  that  Crooker  was  at  the  time  of  the 
declarations  in  questiou  the  general  superintendent  of  the 
railroad  company,  and  he  and  Heckman  were  at  the  time  of 
the  conversation  in  question,  inspecting  the  boiler  to  deter- 
mine what  was  the  trouble  with  it.  Thev  were  there  with 
Corbett  and  McDaniels  examining  the  boiler.  That  was  the 
res  gestCB,  the  transaction  in  which  they  were  then  engaged, 
and  wJiich  they  then  had  authority  to  engage  in.     Any  decla- 
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ration  then  made  by  them  in  the  coarse  of  the  investigation, 
with  regard  to  it,  or  as  part  thereof,  was  as  much  res  gestcB 
as  anj  other  act  or  transaction  done  by  the  principal  officer  of 
a  corporation,  who  has  general  superintendence  of  its  busi- 
ness, conid  be,  and  their  declarations  or  admissions,  with 
regard  to  the  matter  then  under  investigation  were  compe- 
tent and  admissible,  and  they  were  really  part  of  tlie  res  gesicB. 

It  will  be  noticed,  the  declaration  made  by  them  was  not  a 
dedaration  pertaining  to  a  past  transaction,  but '  was  an 
expression  with  regard  to  what  was  then  before  them  and 
which  they  saw  in  the  course  of  the  examination  which  they 
were  then  making  as  officers  of  the  company.  Mix  v.  Osby, 
62  111.  193;  C,  B.  &  Q.  R.  R  Co.  v.  Coleman,  18  III.  297; 
Merchants  etc.,  Co.  v.  Leyson,  89  111.  43;  Wallan  v.  Goold,  91 
111.  15;  Cook  V.  Commissioners,  I  Gilm.  537;  T.,  W.  &  W.  K.  R. 
Co.  V.  Rodrignes,  47  111.  191;  O.  &  M.  Ry.  Co.  v.  Porter,  92 
111.  437;  McCounell  v.  Hannah,  96  Ind.  102;  Bartlett  v.  Fire- 
man's Fund  Ins.  Co.  41  North  Western  Rep.  601;  McPherrin 
V.  Jennings,  66  la.  622;  Ayers  v.  Hubbard,  40  North  Western 
Rep.  10. 

If  the  first  instruction  was  technically  wrong  as  to  the 
measure  of  damages,  no  injustice  could  have  been  done,  as  we 
claim,  because  the  jury  were  warranted  by  the  evidence  in 
finding  the  amount  which  they  found. 

If  this  is  so,  the  verdict  will  not  be  set  aside  on  account  of 
the  amount  although  this  instruction  was  erroneous. 

The  giving  an  instruction  clearly  erroneous  is  not  a  cause 
for  reversal  where  it  appears  that  it  worked  no  injury  to  the 
party  complaining.  Andes  Ins.  Co.  v.  Fish,  71  111.  620;  Race 
v.  Oldridge,  90  111.  260;  Reynolds  v.  Greenbaum,80  111.  516; 
Stickle  V.  Otto,  86  111.  161;  Potter  v.  Potter,  41  111.  86; 
Jarrard  v.  Harper,  42  111.  457;  Rankin  v.  Taylor,  49  III.  451. 

Although  an  instruction  may  be  faulty  in  directing  the  jury 
as  to  the  assessment  of  damages,  yet  when  the  verdict  is  just 
and  fully  warranted  by  the  evidence  as  to  the  damages  found 
the  judgment  will  not  bo  reversed.  C.  &  W.  I.  R.  R.  Co.  v. 
Dooling,  95  111.  202. 

Where  an  instruction  professes  to  set  forth  the  rule  fixing 


104  Appellate  Courts  of  Illinois. 

Vou  U.]  C.  &  St.  L.  K.  R.  Go.  v.  Ashling. 

the  liability  of  a  party  and  omits  an  essential  element  to  such 
liability,  but  such  omission  is  so  clearly  supplied  by  the  proof 
in  the  ease  that  the  error  could  work  no  injury,  tlie  judgment 
will  not  be  reversed  because  of  such  erroneous  instruction. 
Clarke  v.  Boyle,  51  111.  104. 

Here  the  evidence  clearly  shows  that  plaintiff's  pecuniary 
damage  exceeded  |5,000. 

Secondly.  It  is  claimed  that  the  instruction  is  erroneous 
because  it  ignores  the  element  of  knowledge  of  the  defect  on 
the  part  of  the  deceased. 

That  point  is  not  well  taken. 

First.  The  jury  are  told  in  the  instructions  that  the 
deceased  must  have  been  in  the  exercise  of  ordinary  care  in 
the  ase  of  the  locomotive  and  boiler,  and  that  was  all  that 
was  necessary  to  state  in  that  instruction. 

It  is  not  necessary  that  the  instructions  should  cover  or 
include  every  possible  element.  I.  &  St.  L.  R.  R.  Co.  v. 
Estes,  96  111.  472;  M.&  St.  P.  R.  R.  Co.  v.  Dowd,  116  111.  659. 

It  is  also  objected  that  the  instructions  ignore  the  element 
of  knowledge  of  a  defect  on  the  part  of  the  defendant. 

It  seems  to  us  that  point  is  sufficiently  covered  in  the 
instruction.  In  that  the  jury  are  told  that  they  must  believe 
from  the  evidence  that  the  boiler  was  out  of  repair  and  defect- 
ive through  the  carelessness  of  the  defendant,  so  that  it  was 
unsafe  and  caused  such  explosion. 

If  the  defendant  did  not  know  of  the  defect  and  could  not 
have  known  of  the  same  by  the  exercise  of  ordinary  diligence, 
then  the  boiler  was  not  defective  through  his  carelessness. 

The  jury  could  not  have  been  misled  by  this  instruction  on 
either  the  last  two  points  complained  of.  For,  not  only  does 
the  instruction  concisely  state  what  the  jury  must  believe 
from  the  evidence  in  order  for  the  plaintiff  to  recover,  to 
wit,  that  the  boiler  was  out  of  repair  and  defective  through 
the  carelessness  of  defendant  so  that  it  is  unsafe,  and  caused 
the  explosion,  and  that  the  deceased  at  the  time  must  have 
been  using  ordinary  care  in  running  and  use  of  the  locomotive 
and  boiler,  (ordinary  care  being  defined  in  the  second  instruc- 
tion for  plaintiff,)  but  the  jury  were  told  over  and  over  again 
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in  the  instructions  for  the  defendant  that  the  plaintiff  was 
nut  entitled  to  recover  unless  the  defect  in  the  machinery 
could,  by  the  use  of  ordinary  and  reasonable  care,  be  detected 
by  the  employer,  and  that  the  plaintiff  could  not  recover  if 
the  deceased  had  knowledge  of  such  defect. 

There  were  twenty-nine  instructions  given  on  the  part  of 
the  defendant,  and  these  principles  were  reiterated  over  and 
over  again  in  them. 

Where  there  is  an  omission  in  the  plaintiff's  instructions 
which  is  fully  supplied  by  defendant's  instructions;  so  that  the 
jury  could  not  have  been  misled,  the  judgment  will  not  be 
reversed.  Cunningham  v.  Stein,  109  III.  376;  C.  &  A.  B.  K. 
Co.  v.  Johnson,  118  111.  206. 

C.  B.  Smith,  J.  This  was  an  action  on  the  case  brought  by 
appellee  as  administratrix  of  the  estate  of  her  deceased  hus- 
band, Edward  W.  Asliling,  against  appellant,  to  recover  dam- 
ages on  account  of  the  death  of  her  husband  caused  by  the 
alleged  negligence  of  appellant.  The  declaration  is  not 
abstracted,  but  as  no  question  is  made  as  to  its  sufficiency,  and 
no  question  arises  under  it,  we  assume  that  it  is  in  the  usual 
form,  charging  that  the  death  of  Edward  W.  Ashling  was 
caused  by  the  negligence  of  appellant,  and  that  the  deceased 
was  in  the  exercise  of  due  care. 

From  the  evidence,  we  learn  that  the  deceased  was  what  is 
known  as  a  "  hostler "  in  railroad  parlance,  i.  e.,  that  he 
received  engines  from  the  regular  engineers,  as  they  came 
from  the  road,  and  then  took  charge  of  them  in  the  shops  or 
round  house,  and  had  them  cleaned  and  ready  for  departure  on 
the  road  again  when  they  were  wanted,  and  that  he  also  ran 
locomotives  about  the  yard  or  assisted  trains  to  pull  over 
grades  with  an  extra  engine  when  that  service  was  needed. 
It  was  in  this  latter  kind  of  service  that  he  was  killed,  on  the 
23d  day  of  February,  1886.  He  was  ordered  by  Heckman,  the 
master  mechanic  of  appellant,  on  that  day,  to  take  engine  No. 
11  out  of  the  round  house  at  Streator  and  push  an  outgoing 
train  over  Ransom  Hill,  a  few  miles  east  of  Streator.  He 
obeyed  the  order,  and  after  assisting  the  train  over  the  hill  he 
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started  to  return  to  Streator,  and  on  his  way  back  the  boiler 
of  the  locomotive  exploded  and  killed  him. 

It  was  contended  by  the  plaintiff  below  that  the  boiler  was 
weak  and  cracked,  and  had  been  out  of  repair  for  some  time; 
and  that  it  was  dangerous  and  unfit  for  use  at  the  time  the 
deceased  was  sent  out  with'  it,  and  known  to  be  so  by  appel- 
lant; and  that  it  was  an  act  of  negligence  on  the  part  of  appel- 
lant to  allow  it  to  be  used  by  the  deceased,  and  that  deceased 
did  not  know  of  the  weak  or  dangerous  character  of  the  boiler. 
On  behalf  of  the  defendant  it  is  urged  that  the  boiler  was 
not  weak,  cracked,  or  out  of  repair,  and  that  the  explosion 
was  not  due  to  that  cause,  but  on  the  contrary,  was  caused 
by  the  negligence  of  the  deceased  himself  in  allowing  the 
water  in  the  boiler  to  get  too  low. 

A  trial  below  resulted  in  a  verdict  for  appellee  for  $5,000, 
and  the  court,  after  overruling  a  motion  for  a  new  trial,  gave 
judgment  on  the  verdict.  Proper  exceptions  to  the  ruling 
of  the  court  were  taken  and  now  appellants  bring  the  case 
here  upon  appeal. 

Inasmuch  as  this  judgment  must  be  reversed  and  the 
cause  remanded  for  another  trial,  we  refrain  from  tlie  expres- 
sion of  any  opinion  upon  the  weight  or  sufficiency  of  the  evi- 
dence to  support  the  verdict- 
Mr.  Ilcekman  was  the  master  mechanic  of  appellant  in 
1886,  and  Mr.  Crocker  at  the  same  time  was  superintendent  of 
all  matters  pertaining  to  the  machinery,  cars,  tracks,  bridges 
and  buildings  of  the  appellant's  road,  and  they  had  their  head- 
quarters at  Streator  at  the  time  of  the  accident.  At  the 
same  time  John  T.  Corbet  was  foreman  of  the  C,  B.  &  Q. 
boiler  8h<>j)S  at  Aurora.  He  had  for  several  years  been 
inspector  of  boilers  and  was  interested  in  knowing  the  cause 
of  explosions,  as  he  says.  He  saw  an  account  of  this  explosion 
on  the  23d  of  February,  and  on  the  27th  day  of  February, 
four  days  later,  he  went  to  Streator  to  examine  this  boiler,  in 
company  with  a  Mr.  McDaniels.  When  they  arrived  at 
Streator  they  went  to  appellant's  yards  and  found  what  they 
supposed  to  be  the  wrecked  locomotive,  marked  No.  11. 
While  they  were  looking  at  it,  Heckman  and  Crocker  came 
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ont  to  them  and  engaged  them  in  conversation  concerning  the 
boiler.  The  record  discloses  the  following  examination  of 
Corbet,  who  was  tlien  on  the  witness  stand  testifying  for 
appellant.  These  questions  were  asked  by  counsel  for  appcL 
lee  on  cross-examination : 

« 

Q.  What  did  they  or  cither  of  them  say  about  that  loco- 
motive being  the  one  or  not  the  one  that  exploded  with  Mr. 
Ashling? 

Objection  by  defendant;  overruled,  and  exception. 

A.  I  asked  Mr.  Heckman  if  this  was  the  engine  that  killed 
Mr.  Ashling.  He  said  it  was.  Mr.  Crocker  also  said  it  was: 
then  we  examined  the  engine  carefully  and  I  pointed  out  to 
them  the  weak  places  in  the  engine. 

Motion  to   exclude  by  appellant;  overruled,  aftd  exception. 

Q.  What  did  you  say  or  do  to  Mr.  Heckman  and  Mr. 
Crocker  with  regard  to  the  locomotive  ?  If  anything,  state 
fully. 

Objection  by  defendant;  overruled,  and  exception. 

A.     I  showed  them  the  weak  places  in  the  boiler. 

Q.     What  did  you  show  them  ?  explain  to  the  jury. 

Au.  I  showed  them  where  the  sheet  was  cracked^  two- 
thirds  of  the  way  through, 

Q.     What  sheet? 

A.     The  wagon  top.     *    »    * 

Q.  Did  you  call  Mr.  Crocker's  or  Mr.  Heckman's  atten- 
tion to  that  crack  at  that  time  ? 

Objection  by  defendant;  overruled,  and  exception, 

A.     I  did,  sir. 

Q.     What  did  they  say  about  it,  if  anything  ? 

Objection  by  defendant;  overruled,  and  exception: 

A.  They  both  of  them  said  it  was  a  weak  place;  surely  a 
weak  place. 

Motion  by  defendant  to  exclude  answer;  motion  overruled, 
and  exception. 

When  Mr.  McDaniels  was  called  as  a  witness  for  appellee, 
he  was  permitted,  over  the  objections  of  appellant,  to  testify 
as  to  what  the  witness  Corbet  said  to  him  and  the  others,  on 
tlie  occasion  when  the  locomotive  was  being  examined,  referred 
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to  by  Corbet,  and  to  give  to  the  jury  what  Corbet  said  and 
did  in  pointing  ont  the  weak  places  in  the  boiler. 

The  admission  of  this  testimony  so  far  as  it  relates  to  the 
declarations  of  Crocker  and  Heckman  as  to  the  condition  of 
the  boiler  or  locomotive  was  clearly  and  manifestly  erroneous. 
The  declarations  of  an  agent  or  servant  of  the  principal, 
made  in  the  discharge  and  line  of  his  duty  and  in  the  imme- 
diate connection  of  the  doing  of  some  act  in  the  line  of  his 
duty,  and  which  relate  to  what  he  is  doing,  so  as  to  become  a 
part  of  the  act  or  res  gestcB  itself,  is  always  competent  evidence 
to  be  used  against  the  princi])al  when  the  act  done  becomes  the 
subject  of  judicial  inquiry.  This  is  allowed  because  the  act 
and  the  declarations  made  in  connection  with  it  form  one 
indivisible  transaction.     Mix  v.  Osby,  62  111.  193. 

On  the  contrary,  the  declarations  of  agents  and  servants 
are  not  admissible  against  the  principal  or  master,  when 
they  do  not  form  a  part  of  the  transaction  involved  so  as  to 
become  a  part  of  it,  or  be  a  part  of  the  res  gestoB.  This  rule 
of  law  seems  to  be  so  well  settled  and  so  universal  in  its  appli- 
cation that  a  citation  of  authorities  in  its  support  would  be 
wholly  unnecessary  and  we  shall  refer  to  but  three  cases: 
M.  0.  R.  K  Co.  V.  Granger,  55  111.  503;  C,  B.  &  Q.  R  R 
Co.  V.  Lee,  60  111.  501;  C,  B.  &  Q.  R  R  Co.  v.  Eiddle,  60 
111.  534. 

Indeed,  we  do  not  understand  appellant  as  denying  that 
this  is  the  law,  but  it  insists  that  Crocker  and  Heckman  were 
not  the  agents  or  servants  of  the  company,  but  being  chief 
officers,  their  declarations  might  bind  the  company  whenever 
or  wherever  made. 

There  can  be  no  claim  that  Heckman  was  a  chief  officer. 
As  to  Crocker,  he  swears  that  "  in  1886  he  was  in  the  service 
of  appellant  and  had  general  supervision  of  all  matters  per- 
taining to  the  machinery,  cars,  tracks,  bridges  and  buildings 
of  the  appellant,  and  had  the  appointment  of  master  mechanic 
or  foreman  of  the  machine  shops."  This  answer  would  indi- 
cate that  he  had  charge  of  the  particular  matters  mentioned 
in  his  answer;  but  we  do  not  understand  that  this  employment 
would  make  him  what  the  law  recognizes  as  one  of  the  general 
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officers  of  tlie  corporation,  such  as  president,  or  general  super- 
intendent or  manager,  standing;  in  the  very  stead  and  place 
of  the  corporation,  and  speaking  and  acting  for  it,  and  binding 
it  bj  his  declaration  from  very  necessity. 

There  is  a  wide  difference  between  a  president  or  a  general 
superintendent  of  a  corporation,  having  general  control  or 
power  over  all  its  affairs,  and  a  mere  master  or  chief  of  some 
particular  department.  There  are  many  subordinate  depart- 
ments or  divisions  in  the  operation  of  railroads  with  individual 
chiefs  or  heads  of  these  departments,  but  they  are  all  respon- 
sible to  the  general  head  or  chief  officer.  But  even  in  the 
case  where  the  declarations*  of  a  president  may  bind  a  corpo- 
ration they  must  be  so  intimately  connected  with  the  discharge 
of  some  duty  required  by  him  by  virtue  of  his  office  that  such 
declarations  are  a  part  of  the  res  gesiCB.  Tlie  conversation 
must  be  a  part  of,  or  relate  to,  some  act  which  he  is  doing  in 
the  line  of  his  dutv  as  such  officer.     Otherwise  his  declarations 

mm 

can  not  bind  the  company.  And  in  the  C,  B.  &  Q.  R.  R.  Co. 
v.  Coleman,  18  111.  297,  the  very  case  relied  on  by  appellant, 
this  distinction  is  clearly  recognized  and  pointed  out.  In  that 
case  the  declarations  made  by  the  president  of  the  company 
related  to  a  business  transaction  which  he,  as  such  president, 
had  in  hand  and  was  trying  to  adjust,  and  when  he  not  only 
had  the  right,  but  it  was  his  duty  to  act  and  speak  for  this  com- 
pany. We  think  this  distinction  will  be  found  to  run  through 
all  the  cases,  viz.:  That  none  but  general  officers  can  bind 
corporations  by  their  declarations  and  admissions,  and  that 
even  then  such  declarations  must  be  made  while  they  are 
engaged  ia  the  line  of  their  duty,  doing  some  act  required  or 
permitted  of  them  by  their  office,  in  the  transaction  of  some 
business.  While  it  may  be  true  that  the  same  strictness  as  to 
the  time,  place  and  circumstances,  which  would  be  required  in 
order  to  make  the  admission  of  a  mere  agent  or  servant 
admissible,  would  not  apply  to  a  general  officer  of  a  corporation, 
still  it  must,  at  all  events,  appear  that  the  general  officer,  in 
order  to  bind  the  corporation  or  his  principal  by  his  declara- 
tions or  admissions^  is  speaking  in  connection  with  some  official 
act  required  or  permitted  to  be  done  by  him  by  virtue  of  his 
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office,  although  completion  of  the  business  in  hand  may  require 
a  greater  or  less  length  of  time,  and  may  properly  relate  to 
and  cover  transactions  on  different  dates. 

Tested  by  this  rule  it  would  not  alter  th^  result  if  it  should 
be  conceded  that  both  Crocker  and  Heck  man  were  general 
officers.  Here  is  a  conversation  had  with  Corbet  and.Mc- 
Danielsy  strangers  to  all  parties,  four  days  after  the  accident, 
when  the  admissions  are  claimed  to  have  been  made,  in  no 
manner  whatever  connected  with  it  in  point  of  time  or  place. 
The  admissions  and  conversations  did  not  relate  to  any  attempt 
to  settle  the  claim  of  appellant  and  were  not  with  any  one 
authorized  to  settle  for  her.  The  admissions  were  not  con- 
nected with  the  doing  of  any  act  required  of  either  Crocker 
or  Heckman,  so  far  as  the  testimony  discloses.  The  evidence 
was,  therefore,  hearsay,  pure  and  simple.  Both  Crocker  and 
Heckman  were  present  and  could  have  been  called  to  testify 
to  what  the}'  saw  in  relation  to  the  condition  of  the  boiler  on 
that  occasion.  Their  admissions  were  introduced  as  original 
testimony  for  the  plaintiff  and  not  by  way  of  impeachment 
after  a  proper  foundation  had  been  laid,  and  after  they  had 
denied   making   use  of  the  declarations  attributed  to  them. 

It  is  also  insisted  the  court  erred  in  giving  appellee's  first 
instruction : 

1.  If  the  jury  believe  from  the  evidence  that  the  deceased, 
Edward  H.  Ashling,  the  plaintiff's  intestate,  in  February,  1886, 
was  killed  by  the  explosion  of  a  boiler  on  a  locomotive  of  the 
defendant  while  running  such  locomotive  in  the  employ  of 
the  defendant  as  an  engineer,  and  that  such  death  was  caused 
by  the  said  boiler  being  out  of  repair  and  defective  through 
the  carelessness  of  tlie  defendant,  so  that  it  was  unsafe  and 
caused  such  explosion,  and  that  the  deceased  at  the  time  was 
using  ordinary  care  in  the  running  and  use  of  such  locomo- 
tive and  boiler,  then  the  plaintiff  would  be  entitled  to  recover 
damages  for  §uch  death  to  an  amount  not  exceeding  $5,000, 
and  in  such  case,  the  jury  should  find  for  the  plaintiff.    {Given.) 

Only  two  other  instructions  were  asked  or  given  on  behalf 
of  the  appellee,  one  defining  what  ordinary  care  was,  and  the 
other  defining  or  relating  to  what  is  meant  by  a  preponder- 
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anoe  of  tlie  evidence.  While  there  were  thirty  instruct  ions 
asked  and  given  for  appellant  (a  most  nnreasonable  number), 
there  were  none  of  them  that  recognized  the  right  of  appel- 
lee to  recover  any  damages  or  tliat  sought  to  lay  down  any 
limitations  on  the  right  of  appellee  to  recover  any  amount  in 
case  the  jury  fonnd  for  her.  So  that  there  was  nothing  in  all 
the  instructions  to  restrain  the  jury  either  as  to  the  basis  or 
grounds  of  recovery,  or  its  amount,  except  the  statement  in 
the  first. instruction  for  plaintiff,  that  she  might  recover,  if  at 
all,  the  full  amount  of  $5,000.  The  statute  giving  this  cause 
of  action  to  the  widow  and  next  of  kin,  exj)re.ssly  limits 
the  right  and  extent  of  recovery  to  the  pecuniary  loss  sus- 
tained in  the  death  of  the  husband,  to  an  amouut  not  exceed- 
ing the  sum  of  $5,000.  The  jury  were  not  informed  in  this 
instruction  that  any  such  limitation  as  that  imposed  by  the 
statute  limiting  appellee's  right  of  recovery  to  the  extent 
only  of  her  pecuniary  loss,  had  any  existence,  or  that  they 
could  not  go  beyond  that  sum. 

The  instruction  was  bad  iti  another  respect.  It  did  not 
even  restrict  the  jury  in  the  assessment  of  damages,  to  what 
was  shown  by  the  evidence.  It  simply  gave  the  jury  an 
unbridled  license  to  give  the  plaintiff  whatever  they  pleased 
if  she  was  entitled  to  recovery  at  all;  and  the  only  restriction 
placed  upon  them  was  that  they  could  not  exceed  $5,000. 
In  these  respects  this  instruction  was  bad.  City  of  Free  port 
V.  Isbell,  83  111.  140;  Martin  v.  Johnson,  89  111.  537; 
C,  B.  &  Q.  E.  R  Co.  V.  Sykea,  96  111.  162;  Eolline  Mill  Co. 
V.  Morrison,  111  111.  646;  James  v.  Johnson,  12  111.  App.  286; 
McGinnis  v.  Berven,  16  111.  App.  357;  East  St.  L.  &  C.  Ry. 
Co.  V.  Frazier,  19  111.  App.  92.  The  instruction  is  also  defect- 
ive in  not  submitting  to  the  jury  the  question  of  the  knowl- 
edge of  the  deceased,  or  his  want  of  knowledge,  of  the 
alleged  dangerous  condition  of  the  boiler. 

It  may  be  and  lias  been  urged  that  the  rule  insisted  upon 
and  held  to  be  the  law  in  the  above  cases  is  unreasonably  strict, 
and  that  both  the  Supreme  and  Appellate  Courts  have  adhered 
to  refinements  not  always  supported  by  any  substantial  reason. 
However  just  or  unjust  these  complaints  may  be  in  fact  it  is 
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immaterial  for  us  to  inqnire.  It  is  enough  for  us  to  know 
that  the  Supreme  Court  has  repeatedly  laid  down  the  rule 
that  great  strictness  and  technical  accuracy  shall  be  observed 
in  instructions  relating  to  the  measure  of  damages  in  actions 
to  recover  damages  for  personal  injuries.  It  is  our  duty  to 
follow  the  law  in  this  as  in  all  other  respects,  as  declared  by 
the  Supreme  Court  The  only  safe  rule  is  for  parties  to  rec- 
ognize the  requirements  of  the  law  in  the  preparation  of  their 
instructionK  and  to  use  a  little  more  cfcre  in  that  respect.  If 
instructions  were  prepared  after  careful  examination  of  the 
decisions  instead  of  in  the  face  of  the  jury  and  excitement 
and  hurry  of  the  trial,  it  would  save  many  reversals  for  errors 
in  law  which  may  not  affect  the  real  merits  of  the  case,  but 
which  courts  can  not  disregard. 

For  the  errors  indicated,  the  judgment  is  reversed  and  tlie 
cause  is  remanded, 

Jieversed  and  remand^. 


Frederick  W.  Pike 

V. 

The  People. 


Bastardy— 'Pa fernify  of  Child — Period  of  Time  Properly  Covered  by 
Inquiries  as  to  Intercourse  with  Prosecutrix, 

In  a  bastardy  proceeding,  where  the  child  was  born  June  IS,  1883,  npon 
inquiry  as  to  the  paternity  of  the  child,  questions  for  the  purpose  of  ascer- 
taining whether  or  not  the  prosecutrix  had  illicit  intercourse  with  other 
men  than  defendant  between  August  14  and  September  12,  1887,  were 
proper. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  County  Court  of  Ogle  County;  the  Hon. 
Qkorgb  p.  Jacobs,  Judge,  presiding. 

Mr.  E.  F.  DuTOHEB,  for  appellant ' 
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Mr.  Delos  W.  Baxter,  for  appellee. 

TJpTON,  P.  J.  This  18  an  appeal  from  the  County  Court  of 
Ogle  County  from  a  judgment  therein  rendered  against  tlio 
appellant  for  bastardy. 

Upon  the  trial  below  there  was  a  direct  conflict  between 
the  testimony  of  the  prosecutrix  and  that  of  the  appellant  as 
to  the  paternity  of  the  child,  she  swearing  positively  to  his 
guilt,  and  he  as  po'sitively  denying  that  he  had  any  sexual 
intercourse  with  her,  within  any  period  of  time  possible  for 
him  to  have  begotten  the  bastard  child.  Her  testimony  was 
wholly  uncorroborated,  and  he  was  in  part  sustained  by  cir- 
cumstances proven  by  other  witnesses,  tending  to  show  that 
at  a  time  within  which  the  child  might  have  been  begotten 
she  had  illicit  sexual  intercourse  with  other  men  than  appel- 
lant. Medical  writers  of  the  highest  celebrity  and  authority 
agree,  and  the  fact  is  well  established,  that  pregnancy  is  a 
condition  which  may  exceed  the  nominal  limit  for  its  duration; 
but  the  actual  limit  to  this  excess,  can  not,  in  the  present  state 
of  physiological  science  be  accurately  known.  Approximately, 
its  duration  may  be  stated  from  260  to  308  days  after  coition, 
and  the  average  or  usual  period  as  276  days.  Chap.  3,  Whar- 
ton and  Stillip,  Vol.  2,  p.  1,  Med.  Juris.,  3d  edition,  tables  and 
authorities  there  cited. 

It  may  be  stated  upon  the  same  authority,  that  it  is  only  by 
inference  thsX  the  niother  can  afterward  fix  the  paternity  of  her 
offspring  when  she  submits  herself  to  the  embrace  of  several  at 
.or  about  the  time  she  became  pregnant,  and  in  so  doing  she 
places  it  out  of  her  power  to  draw  any  safe  conclusion  upon 
that  subject  It  must  be  apparent  upon  reason  as  well  as 
authority,  that  when  two  causes  are  shown  to  exist,  either  of 
which  is  adequate  to  produce  the  effect  or  result,  and  there 
are  no  circumstances  to  determine  the  mind  in  favor  of  either, 
the  cause  must  necessarily  remain  wholly  uncertain^  and  in 
such  case  there  would  not  be  sufficient  evidence  to  justify  a 
conviction. 

The  child  was  born  on  the  18th  day  of  June,  1888,  and 
the  prosecutrix  was  an  unmarried  woman.     It  follows  thcrc- 
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foro,  that  npon  an  inquiry  to  determine  the  paternity  of  the 
^hild,  it  would  be  highly  pertinent  to  ascertain  wJiether  the 
])ro8ecutrix  had  illicit  semal  commerce  with  other  men  than 
the  appellant,  witliin  the  period  above  mentioned,  viz.,  Augnst 
14  and  September  12,  1887.  This  inquiry  the  appellant 
Bonghtto  make  in  the  court  below  upon  the  trial  in  the  cross- 
examination  of  the  prosecutrix.  She  was  asked,  "  Did  yon 
or  not  have  illicit  intercourse  witli  Joseph  Gates,  between 
the  U)th  day  of  August  and  the  Istday  of  October,  18S7?" 
To  which  question  counsel  for  appellee  objected  and  the 
court  below  sustained  the  objection  and  appellant  excepted. 
This  was  erroneous.  It  is  true  tliat  the  prosecutrix  after- 
ward stated  that  she  did  not  have  illicit  intercourse  with 
William  Gates  between  the  1st  day  of  September  and  the 
Ist  day  of  November,  1887,  but  if  it  be  conceded  the  William 
Gates  and  Joseph  Gates  here  spoken  of  were  intended  as  the 
same  person,  still  the  error  was  not  obviated;  the  inquiry 
was  too  limited  in  point  of  time. 

The  same  may  be  said  as  to  the  inquiry  on  cross-examina- 
tion as  to  her  illicit  intercourse  with  Emil  Signell,  the  Swede. 
Of  Van  Slaughter,  a  witness  called  on  the  part  of  the  appel- 
lant, this  question  was  asked :  "  Did  yon  or  not,  between  the 
10th  day  of  August,  1887,  and  the  1st  day  of  November, 
1887,  at  and  within  the  County  of  Ogle  and  State  of  Illi- 
nois, have  illicit  intercourse  with  Kate  Bork,  the  prosecut- 
ing witness  ? "  To  which  api>ellee's  counsel  objected  and  the 
ol)jeetion  was  sustained  by  the  court;  the  witness  was  not 
permitted  to  answer  and  appellant  duly  excej)ted.  This  was 
manifestly  erroneous.  The  witness  in  reply  to  the  question, 
**  Did  you  have  illicit  intercourse  with  Kate  Bork  at  any 
]>laco  in  Ogle  county  in  the  first  jiart  of  September  or  the 
last  week  in  August,  1SS7  i "  answered,  "  No,  sir,  I  did  not 
in  September  or  Octi»ber,  1887.''  Ap|X3llant's  counsel  then 
stated  to  the  court  that  he  wished  to  prove  by  that  witness 
that  in  the  nionth  of  August,  18S7,  tlie  witness  did  have 
illicit  intercourse  with  Kate  Bork,  and  upon  objection  to  that 
evidonoo  being  made  by  the  attorney  for  the  appellee,  the 
ivurt  sustained  the  objection  and  refused  to  allow  the  witness 
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to  testify  to  any  illicit  intercourse  between  the  witness  and 
Eate  Bork  prior  to  the  last  week  in  Aup;iist,  1887,  to  wliich 
ruling  appellant  excepted.  This  also  was  erroneous,  as  we 
have  seen  the  inquiry  should  have  been  allowed  to  include 
the  14:th  day  of  August,  1887,  at  least.  We  perceive  no 
substantial  error  in  the  instructions,  but  for  the  errors  indi- 
cated the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  W,  Avery,  Adm'r,  etc., 

V. 

Elizabeth  M.  Moore. 

Administration — Claim  for  Services  Rendered  Deceased — Evidence — 
Power  of  Wife  to  Contract  and  to  Sue — Acquiescence  qf  Husband. 

1.  Where  it  appeared  that,  in  pursuance  of  a  verbal  contract  made  be- 
tween claimant  and  deceased  in  his  lifetime,  deceased  lived  with  claimant 
for  a  time  and  was  cared  for  by  her,  statements  made  by  him,  after  hi 
was  taken  from  claimant's  care,  to  the  effect  that  he  was  not  well  treate Ji 
while  in  her  care,  were  properly  excluded. 

2.  Neither  is  it  proper  in  such  case  to  show  declarations  of  deceased 
while  living;  with  claimant,  not  made  in  her  presence  or  hearing,  aa  to 
moneys  paid  by  or  to  deceased,  or  how  the  same  were  used. 

3.  Self-serving  statements  of  deceased,  made  in  his  lifetime  in  the  ab- 
sence of  claimant,  which  did  not  accompany  an  act  of  deceased  competent 
to  be  shown  in  evidence,  were  no  part  of  the  res  gestoe  and  not  admissible. 

4.  Offers  of  deceased's  children,  while  he  was  living  with  claimant,  to 
furnish  him  a  home,  were  immaterial,  and  evidence  to  show  them  was 
inadminsible. 

5.  The  contract  of  claimant  to  care  for  deceased  having  been  a  continu- 
ing one,  the  objection  that  the  claim  is  stale  can  not  be  made. 

6.  Although  the  contract  was  for  the  care  of  deceased  up  to  the  time  of 
his  death,  and  claimant  did  not  Ciire  for  him  up  to  his  death,  this  fact  does 
not  defeat  her  right  of  recovery,  the  evidence  showing  that  her  failure  to 
care  for  him  was  not  by  reason  of  her  default. 

7.  The  evidence  in  the  case  presented  is  sufficient  to  show  that  the  con- 
tract was  made  with  the  claimant  and  not  with  her  and  her  husband,  and 
no  one  but  the  husband  can  raise  objection  to  a  contract  of  this  character 
being  made  and  enforced  by  a  married  woman. 

[Opinion  filed  December  16,  1889.] 
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Appeal  from  the  Circuit  Court  of  Boone  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 

Messrs.  J.  C.  Garvkr  and  W.  W.  Wood,  for  appellant. 

Messrs.  W.  R.  Dodge,  E.  W.  Wright  and  N.  C.  Warner, 
for  appellee. 

Upton,  P.  J.  The  controversy  in  this  proceeding  grows 
out  of  a  claim  for  $1,537,  filed  by  Elizabeth  M.  Moore,  appel- 
lee, against  the  estate  of  George  Gilson,  deceased,  for  serv- 
ices, etc.,  rendered  him  in  his  lifetime. 

It  appears  from  the  record  before  us  that  George  Gilson, 
deceased,  resided  in  Boone  county.  111.,  of  which  county  he 
was  an  earl}^  settler.  Industrious  and  thrifty  in  his  habits  in 
early  life,  he  had  accumulated  property  amounting  in  value  at 
the  time  of  his  death  to  about  $8,000,  consisting  of  a  block 
of  land  in  Belvidere,  in  Boone  county,  upon  which  was  a 
house,  barn  and  outbuildings  in  value  about  $1,600,  with  per- 
sonal estate,  mostly  notes  and  mortgages,  in  value  $6,500.  He 
died  October  26,  1886,  upward  of  eighty  years  of  age,  leav- 
ing sons  and  daughters  surviving  him.  He  suffered  for  some 
years  preceding  his  death  with  chronic  rheumatism,  compli- 
cated with  trouble  in  his  kidneys  and  bowels,  incident  to  the 
decay  and  torpor  of  extreme  old  age,  to  such  an  extent  that 
at  times  he  was  wholly  unable  to  control  his  person  in  the 
calls  of  nature. 

Ilis  wife  died  several  years  preceding  his  own  demise. 
After  the  death  of  his  wife,  and  before  her  marriage,  the 
claimant  (appellee,  who  was  his  granddaughter,)  kept  house 
for  him  for  some  years  at  his  homestead  in  Belvidere.  About 
1878  she  was  married  to  John  A.  Moore,  and  with  her  hus- 
band removed  to  the  State  of  Kansas  to  reside.  George  Gil- 
son remained  alone  at  his  homestead  in  Belvidere  after  the 
claimant's  marriage  and  removal,  caring  for  himself  as  best  he 
could,  aided  and  assisted  from  time  to  time  in  his  necessities 
through  the  kindness  of  his  neighbors,  until  August,  1881,  at 
which  time  he  went  to  Kansas  to  the  claimant's  place  of  resi- 
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dence  for  the  avowed  and  oft  repeated  iutent  and  purpose  of 
making:  some  arranorements  bv  which  the  claimant  and  her 
husband  would  return  to  the  homestead  of  Gilson  in  Belvi- 
dere,  live  with  and  take  care  of  him.  It  further  appears 
from  the  repeated  statements  of  Gilson,  immediately  preced- 
ing and  quite  soon  after  his  return  from  Kansas  above  stated, 
that  he  had  contracted  and  agreed  with  the  claimant  that  if  she 
would  return  to  his  home  in  Belvidere  with  her  family,  live 
with  and  care  for  him,  he  would  give  her  his  homestead,  of 
the  value  of  $1,600  or  $1,800,  or  otherwise  make  her  suitable 
and  adequate  compensation  therefor.  In  fulfillment  of  which 
he  (Gilson)  soon  after  made  his  will,  executed  in  due  form  of 
law,  therein  devising  to  the  claimant  this  homestead  property, 
as  agreed. 

On  the  26th  of  October,  1886,  appellee  (claimant)  and  her 
family^  after  breaking  up  their  home  in  Kansas,  returned  to 
the  homestead  and  residence  of  her  grandfather,  George  Gil- 
son, commenced  service  under  the  agreement,  and  continued 
that  service  in  a  reasonably  acceptable  manner,  as  she  had 
undertaken  to  do,  until  the  28th  day  of  March,  1886,  at  which 
last  named  time  George  Gilson,  then  sick,  unable  to  walk, 
enfeebled  in  mind  and  body,  was  taken  and  carried  from  his 
home,  and  from  complainant's  care,  without  her  request  or 
consent,  by  the  direction  or  procurement  of  his  children,  or 
some  one  of  them,  to  the  residence  of  a  Mrs.  Eliza  Leach,  a 
married  daughter  of  George  W.  Gilson,  residing  in  Belvi- 
dere, where  he  died  in  October  thereafter. 

After  Gilson  was  taken  from  the  claimant's  custody  and  care, 
he  was  for  some  reason  induced  to  and  did  revoke  the  will 
before  mentioned  in  which  he  had  devised  the  homestead  to 
this  claimant  and  executed  a  deed  of  conveyance  thereof  to 
Mrs.  Eliza  Leach,  and  also  executed  a  new  will  by  which  he 
bequeathed  to  the  said  Eliza  Leach  the  sum  of  $1,000  in 
money,  and  to  her  daughter  Bessie  Leach  $500,  and  the  entire 
residue  and  remainder  of  his  estate  to  his  children  and  certain 
of  his  grandchildren,  making  no  provision  whatever  for  the 
claimant,  appellee. 

In  this  state  of  the  facts  the  appellee  filed  her  claim,  in  the 
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administration  of  Gilson's  estate,  for  1,537  days'  services,  beino; 
for  the  time  she  actually  cared  for  Oiisou  under  the  agree- 
ment, at  one  dollar  per  day,  and  verified  her  claim  by  her 
oath. 

By  agreement,  the  proceedings  so  commenced  in  the  County 
Court,  sitting  in  probate,  were  transferred  to  the  Circuit 
Court  of  Boone  County,  wherein  a  trial  was  had  before  a  jury, 
and  a  verdict  rendered  for  the  appellee,  claimant,  for  the  full 
amount  of  her  claim,  $1,537.  A  motion  for  a  new  trial  was 
made  and  overruled  and  judgment  rendered  on  the  verdict, 
from  which  the  administrator  prosecutes  this  appeal. 

The  jury  in  the  trial  court  specially  found  that  claimant,  by 
and  in  pursuance  of  an  express  verbal  contract  made  with 
George  Gilson  in  Kansas  in  August,  1881,  lived  with  and  cared 
for  him  pursuant  thereto  1,537  days,  and  that  such  service  and 
care  was  worth  $1,537,  or  one  dollar  per  day,  and  that  during 
the  time-  of  the  performance  of  such  services,  the  family  of 
the  claimant  and  herself  were  mainly  supported  and  provided 
with  provisions  and  fuel  by  her  husband,  John  A.  Moore; 
that  the  time  of  such  service  began  on  the  26th  day  of 
October,  1881,  and  continued  until  the  23d  day  of  March, 
1886,  with  the  exception  of  ten  weeks — being  for  a  period  of 
four  years,  two  months  and  seventeen  days. 

It  is  insisted  by  appellant  that  the  trial  court  excluded  com- 
petent evidence  in  the  statements  claimed  to  have  been  made 
by  deceased,  George  Gilson,  in  his  lifetime,  after  he  was  taken 
from  appellee,  to  the  effect  that  he  was  not  well  treated  while 
with  appellee  and  under  her  care.  It  was  quite  proper  on  the 
pait  of  the  trial  court  to  reject  such  offer  and  the  ruling  in 
that  regard  was  not  erroneous.  It  could  not  be  competent  on 
the  ground  of  re8  gestce  as  is  claimed,  nor  upon  any  other 
principle  that  occurs  to  us.  Neither  was  it  competent  to  show 
declarations  of  Gilson  while  living  with  the  appellee,  and  not  in 
her  presence  or  hearing,  as  to  monej^  paid  by  or  to  Gilson  or 
others,  or  how  the  same  was  used.  Self-serving  statements  of 
George  Gilson  in  his  lifetime,  verbal  or  written,  in  the  absence 
of  appellee,  which  did  not  in  fact  accompany  any  act  of  Gilson 
competent  to  be  shown  in   evidence,  were  no   part  of  the 
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res  gestoB.  In  order  that  verbal  statements  accompanying 
an  act  may  be  compe:ent  as  a  part  of  the  .res  gestae^  mani- 
festly the  act  itself  must'be  material  to  the  issue  involved;  one 
party  can  not  give  his  declarations  in  his  own  favor  in  the 
absence  of  the  other  party,  as  a  general  rule,  one  of  the  excep- 
tions being  that  when  the  declarations  offered  give  character 
to  an  act  proper  to  bo  given  in  evidence  and  accompany  that 
act,  they  are  admissible  as  the  res  gestcB,  Weyrich  v.  The 
People,  89  111.  96,  and  cases  there  cited;  Vol.  1  Green- 
leaf  on  Evidence,  Chap.  6. 

It  would  seem  too  clear  to  require  discussion,  that  if  the 
decedent  was  liable  to  appellee  for  her  labor  and  care  bestowed 
upon  him,  he  could  not  escape  liability  nor  exonerate  his 
estate  from  payment  therefor,  by  any  recital  in  any  paper  the 
decedent  or  his  attorneys  might  draft,  or  by  any  verbal  state- 
ments made  to  third  persons  in  the  absence  of  appellee,  and 
wliich  were  self-serving  in  effect,  and  that,  more  especially, 
when  made  after  such  service  was  performed. 

Neither  was  it  competent  in  our  judgment  to  show  that  his 
sons  an  1  daughters  offered  George  Gilson  a  home  with  them,  if 
such  was  the  fact.  Gilson  was  not  bound  to  accept  of  such 
offer  if  made,  nor  would  that  fact,  if  fact  it  was,  preclude 
decedent  from  his  right  to  reside  in  his  own  homestead,  or  to 
employ  such  persons  to  care  for  him  as  he  chose,  or  in  the 
least  degree,  in  a  legal  sjnse,  tend  to  maintain  or  defeat 
claimant's  right  of  recovery  in  this  proceeding.  It  is  enough 
that  such  8on3  and  daughters  did  not  care  for  or  maintain 
their  father  during  any  period  of  the  time  here  claimed; 
what  they  offered  to  do  was  of  no  consequence.  It  was  his 
privilege  to  select  hi3  housekeeper  and  his  nurse. 

The  will  and  conveyance  to  Mrs.  Loach,  we  think,  were 
competent  evidence  and  properly  admitted  by  the  trial  court. 
It  was  the  best  evidence  obtainable  that  the  decedent  did  not 
keep  liis  contract  or  agreement,  which  the  jury  found  he  made 
with  the  claimant,  to  show  the  legal  disposition  he  had  made 
of  his  estate. 

It  is  further  claimed,  that  during  the  entire  period  of  time 
decedent  and   the  claimant  resided   together,  and   up  to  the 
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death  of  the  decedent,  she  made  no  claim,  and  hence  that  this 
is  a  stale  claim.  We  confess  our  inability  to  see  the  applica- 
tion of  the  principle  involved,  to  the  case  at  bar.  This  con- 
tract was  a  continuing  one  commencing  on  October  26,  1881, 
and  terminating  at  the  death  of  George  Gilson,  when  the  care 
for  which  he  had  contracted  could  no  longer  avail  him. 

Equally  unavailing  is  the  objection  that  claimant  was  to 
take  care  of  him  as  long  as  he  lived,  and  that  she  did  not  do 
so  for  the  last  seven  months  of  his  life,  and  therefore  no 
recovery  can  be  had.  The  evidence  shows  the  claimant  was 
in  no  manner  chargeable  with  this  default.  There  is  no 
pretense  of  her  unwillingness,  refusal  or  inability  to  perform 
the  contract  on  her  part 

Again,  it  is  said  that  the  alleged  contract  or  agreement  was 
not  with  the  wife  alone,  but  with  both  husband  and  wife,  if 
any  existed,  and  therefore  no  recovery  can  be  had  in  this 
proceeding.  It  was  held  in  Casner  v.  Preston,  109  111.  631, 
that  Sec.  6  of  Chap.  68  of  the  Eevised  Statutes  of  1874,  con- 
fers ample  power  on  a  married  woman  to  enter  into  a  contract 
with  a  person  other  than  her  husband  to  remain  with  her 
family  on  his  place,  and  allow  him  to  make  his  home  in  the 
family  and  give  him  such  care  and  attention  as  he  might 
require  during  his  life,  in  consideration  of  liis  promise  to  pay 
her  for  the  service. 

While,  in  the  case  at  bar,  the  one  party  being  dead  and  the 
other  precluded  from  being  a  witness,  tlie  particulars  of  the 
contract  or  the  person  with  whom  it  was  made,  can  not  be 
established  as  fully  as  might  be  desired,  yet  it  is  manifest 
that  the  moving  consideration  on  the  part -of  Gilson  was  to 
obtain  the  personal  care,  nursing  and  service  of  the  claimant, 
who  had  previously  resided  in  'his  home  as  housekeeper 
and  servant;  that  fact,  in  connection  with  the  oft  repeated 
declarations  of  Gilson  in  his  lifetime,  both  before  and  after 
claimant's  return  from  Kansas,  that  he  liad  made  a  contract 
and  arrangement  with  the  claimant  to  return  to  Illinois,  live 
with  and  care  for  him,  and  for  which  he  was  to  compensate 
her  by  giving  to  her,  at  his  death,  the  homestead,  or  other 
suitable  compensation,  as  before  stated,  with  the  other  circum^ 
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stances,  fully  warranted  the  jury  in  finding  the  contract  to 
have  been  made  with  the  claimant,  and  entitled  her  to  the 
compensation  for  such  services. 

It  is  certain  that  no  one  but  the  husband  can  interpose  any 
objection  thereta  except  in  so  far  as  the  judgment  in  this  pro- 
ceeding should  not  bar  a  further  action  for  that  service  in  the 
name  of  and  for  the  benefit  of  the  husband,  which  is  not 
claimed  in  this  case.  So  far  as  is  disclosed  by  this  record  the 
husband  of  the  claimant  is  making  no  objection  to  the 
claimant's  asserted  right  to  the  compensation  sought,  and 
presumptively  he  acquiesces  therein. 

It  is  further  claimed  that  the  trial  court  erred  in  allowing 
certain  questions  to  bo  propounded  to  and  answered  by  Mrs. 
Brown  and  Mrs.  Gorham,  witnesses  recalled  by  the  claimant 
in  rebuttal,  as  also  the  evidence  called  upon  the  contradiction 
or  impeachment  of  Mrs.  Basket  We  have  carefully  examined 
the  evidence  in  that  regard,  and  we  are  unable  to  perceive 
any  error  in  the  ruling  complained  of. 

It  is  further  claimed  that  the  amount  allowed  the  claimant 
by  the  jury  was  excessive.  In  our  judgment,  after  a  careful 
consideration  of  all  the  facts  and  circumstances  in  this  case  as 
shown  by  the  record  before  us,  we  do  not  think  the  judgment 
below  can  be  regarded  as  excessive;  indeed,  in  our  judgment 
the  evidence  would  have  warranted  a  larger  verdict  and 
judgment  had  it  been  claimed. 

Tlie  inetructions  of  the  trial  court  to  the  jury  were  emi- 
nently fair  on  both  sides,  and,  taken  together,  presented  the 
law  fully  and  fairly  to  the  jury.  The  refused  instructions 
were  properly  refused,  in  our  judgment,  and  finding  no  sub- 
stantial error  in  the  case,  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Judgment  affirmed,      \ 
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Frank  S.  Bressler  et  al. 

V. 

,   John  Martin  and  Adam  Smith. 

Mortgages — Foreclosure — Crossbill —  Setting  Aside  Satisfaction  of 
Judgment — R«'s  Adjudiciita — Estoppel — Practice — Pleading — Mortgagee — 
Privilege  of  Declaring  Whole  Indebtedness  Due  on  Default  as  to  Fart — 
Costs — Relinquishment  of  Part  qf  Premises  from  Lien, 

1.  Upon  a  bill  filed  by  one  of  appellees  to  have  the  !«atiRfaction  of  a  judfr- 
uient  again-st  one  of  appellants  set  aside,  it  is  held:  That  the  matter  wus 
not  res  adjudicata  by  reason  of  -the  form<'r  refusal  of  a  court  of  law  upon 
motion  of  another  party  to  gruat  the  relief  now  sought,  nor  by  reason  of  the 
omission  of  the  complainant  to  ask  and  obtain  th«)  name  relief  in  a  prior 
foreclosure  suit  relating  to  substantially  the  same  subject-matter  in  which 
he  was  a  party. 

2.  Upon  the  case  presented,  the  judgment  debtor  was  equitably  estopped 
from  opposing  the  setting  aside  of  the  satisfaction  of  the  judgment  against 
him. 

8.  The  evidence  is  sufficient  to  show  that  a  sale  from  Bres^tler  to  his  son 
of  the  land  in  controversy  wiu  fraudulent  and  void  as  to  creditors,  the  son 
having  actual  knowledge  that  the  father  was  making  the  sale  to  defraud 
creditors  and  having  constructive  knowledge  of  Martin's  rights. 

4.  A  clause  in  a  mortgage  providing  that  on  default  in  the  payment  of 
any  part  of  the  notes  thereby  secured  the  entire  interest  and  principal 
should  become  due  at  the  election  of  the  mortgiigee,  is  for  the  benefit  of  the 
mortgagee,  and  he  is  not  bound  to  tiike  advantage  of  it.  Therefore,  where, 
on  default  of  payment  of  one  note,  the  mortgage  was  foreclosed  as  to  that, 
the  mortgagor  can  not  afterward  alli-ge  that  suit  on  another  note  is  barred 
because  the  mortgagee  might,  had  he  so  elected,  declared  it  due  aod  sued 
upon  it  in  the  first  foreclosure  suit 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  John  D.  Crabtrke,  Judge,  presiding. 

Messrs.  C.  L.  Sheldon  and  Jarvis  Dinsmoor  for  appellants. 

The  court  erred  in  vacating  tlie  satisfaction  of  the  Martin 
judgment.  This  was  error  for  the  reason  that  this  matter 
had  already  been  litigated,  or  might  have  been,  in  the  prior 
proceedings,  and  had  therefore  become  res  adJudiccUa, 
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As  to  this  question,  the  record  shows  that  after  Martiu  had 
cansed  the  Dinsinoor  land  to  be  sold,  and  had  bid  it  in  to  satisfy 
his  execution,  and  the  execution  was  returned  satisfied,  Dins- 
moor,  abont  December,  1883,  caused  the  case  of  Jolin.  Martin 
V.  Peter  Bressler  to  be  re-docketed,  and  tiled  his  motion  in 
writing  thereon,  praying  the  court  to  set  aside  said  sale  of 
Martin  under  his  said  execution;  that  Peter  Bressler  appeared 
and  filed  his  affidavit  in  support  of  said  motion,  and  John 
Martin  appeared  and  filed  his  affidavit,  among  others,. resisting 
said  motion;  that  afterward,  at  the  January  term  of  said 
court,  1884,  and  before  said  motion  was  disposed  of  by  the 
court,  Dinsmoor  filed  an  amended  motion,  in  which  he  stated 
that  the  purchase  money  for  the  land  bought  of  Peter 
Bressler  had  been  applied  on  the  JEtna  Insurance  Company 
mortgage  on  the  land.  Here  was  a  case  pending  iu  a  court 
of  competent  jurisdiction  involving  the  question  of  setting 
aside  the  sale  and  vacating  the  satisfaction  of  Martin's  judg- 
ment. Martin  then  knew  all  the  facts  and  was  bound  to  know 
the  law — tliat  Dinsmoor  would  have  the  right  to  be  subrogated 
to  the  rights  of  the  ^tna  Insurance  Company.  Dinsmoor 
could  not  renew  his  motion  to  set  aside  the  sale  in  a  court  of 
law.  If  Dinsmoor  would  be  estopped,  then,  as  a  necessary 
and  logical  deduction,  John  Martin  would  likewise  be  pre- 
cluded. It  follows  as  a  matter  of  course,  if  John  Martin  is 
estopped  from  again  litigating  these  matters  on  the  law  side 
of  the  court,  he  is  also  estopped  from  applying  to  a  court  of 
equity.  Watson  v.  Reissig,  24111.  281;  'Mason  v.  Thomas,  24 
111.  285;  1  Herman  on  Estoppel,  Sec.  399. 

When  Martin  filed  his  answer  to  Dinsmoor's  cross-bill  in 
the  foriner  suit,  he  was  of  the  opinion  that  this  question  had 
been  finally  and  conclusively  adjudicated,  both  as  to  himself 
and  Dinsmoor.  He  was  then  in  possession  of  all  the  facts 
upon  wliich  Dinsmoor  relied  for  subrogation,  and  he  must  be 
presumed  to  have  known  the  law  would  place  Dinsmoor  in 
the  shoes  of  the  -^tna  Insurance  Company;  yet,  notwithstand- 
ing all  this,  he  still  insisted  these  matters  were  res  adjudicata. 
At  that  time  he  thought  it  was  for  his  interest  to  insist  and 
claim  that  the  matters  involved  in  this  case  had  been  adjudi- 
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cated;  but  the  ooart,  having  taken  a  different  view  of  the  law 
from  what  ho  entertained  as  to  Dinsinoor's  right  to  subroga- 
tion, he  now  thinks  these  matters  are  not  adjudicated. 

If  it  be  said  that  the  decree  in  that  case  set  aside  the  sale 
and  canceled  the  certificate  of  purchase  to  Martin,  and  that 
thereby  Martin  lost  the  benefit  of  his  purchase,  we  answer 
that  a  proper  construction  of  that  decree  shows  that  it  merely 
postpones  Martin's  rights  to  those  of  Dinsmoor.  It  in  express 
terms  gives  Martin,  as  a  defendant,  the  right  to  redeem  the 
land,  by  paying  the  amount  allowed  Dinsmoor,  and  the  statute 
also  allows  any  defendant  the  right  to  redeem.  It  is  clear, 
then,  that  Martin  had  the  same  right  of  redemption  from  the 
amount  of  Dinsmoor's  lien  as  he  would  have  had,  had  he  been 
compelled  to  redeem  from  the  insurance  company.  If  it  be 
said,  at  the  time  Martin  made  his  bid,  he  did  not  know  that 
the  purchase  money  had  been  applied  upon  the  JEinH,  Insur- 
ance  Company's  mortgage  upon  this  land,  we  reply  that  he 
knew  enough  facts  to  have  put  him  upon  inquiry.  Is  Martin, 
then,  to  have  relief  in  this  case  bcciiuse  he  did  not  know  the 
law?  If  so,  upon  what  principle?  Is  it  because  the  law  ques- 
tion involved  was  a  difficult  one  to  decide?  If  so,  where  will 
the  court  draw  the  line  ? 

Not  only  has  this  matter  been  adjudicated  upon  the  law 
side  of  the  court,  but  it  has  likewise  been  adjudicated  in  the 
subsequent  chancery  proceeding  in  the  case  of  Henry  Smith 
V.  Peter  Bressler,  John  Martin,  James  Dinsmoor  et  al. 

The  bill  was  filed  by  Henry  Smith  to  foreclose  the  first 
$1,500  note  described  in  the  mortgage  in  this  case.  John 
Martin,  James  Dkismoor,  Peter  Bressler  et  al.  were  made 
defendants  and  answered  the  original  bill.  Afterward  James 
Dinsmoor  filed  his  cross-bill,  making  Smith  and  Martin 
defendants  thereto,  who  answered.  Replications  were  filed 
and  the  original  and  cross-bills  heard  together.  Peter  Bress- 
ler, John  Martin,  Henry  Smith  and  James  Dinsmoor  all 
appeared  by  counsel,  and  a  decree  was  rendered  settling  the 
rights  of  all  the  parties  to  the  case.  John  Martin  and  James 
Dinsmoor  were  parties  to  both  the  original  and  cross-bills,  and 
while  Peter  Bressler  was  not  made  a  formal  party  to  the 
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cross-bill,  yet  he  appeared  in  the  case  by  counsel,  and  he  was 
treated  the  same  as  though  he  had  l)een  made  a  formal  party 
defendant  to  the  cross-bill.  But  if  it  could  be  held  otherwise 
Dinsmoor  was  a  party  to  the  cross-bill,  and  the  grantee  of 
Peter  Bressler  of  a  portion  of  the  premises  to  be  affected  by 
the  decree.  Dinsmoor  is  a  privy  in  estate  with  Peter  Bress- 
ler, and  whatever  wonld  bind  Dinsmoor  would  likewise  bind 
Bressler.     Herman  on  Estoppel,  Vol.  3,  Sees.  586  and  587. 

We  insist,  therefore,  that  John  Martin,  Peter  Bressler  and 
James  Dinsmoor  were  either  parties  to  both  the  original  and 
cross-bills  in  that  case,  or  in  privity  with  those  who  were  par- 
ties, and  are  not  bound  by  the  decree  rendered  therein.  If 
that  is  not  so,  then  the  decree  entered  by  direction  of  the 
Supreme  Court  is  erroneous  for  want  of  proper  parties  de- 
fendant to   the  cross-bill. 

Mr.  Dinsmoor,  in  his  cross-bill,  asked  to  be  subrogated  to 
the  rights  of  the  insurance  company  for  the  amount  he  had 
paid,  to  obtain  a  release  of  its  mortgage  on  the  land  he  had 
purchased  from  Bressler,  and  to  make  the  subrogation  effect- 
ual he  also  asked  that  the  sale  and  certificate  under  the  Mar- 
tin execution  might  be  set  aside  and  canceled.  John  Martin 
answered,  denying  his  right  to  subrogation,  and  also  denying 
his  right  to  have  the  sale  and  certiticate  canceled,  and  also 
setting  up  and  claiming  in  his  said  answer  that  the  sale  and 
satisfaction  of  the  judgment  had  already  been  litigated  in  said 
motion  of  Dinsmoor. 

Here  the  question  of  setting  aside  the  sale  and  canceling 
the  certificate  was  directly  in  issue,  and  as  a  necessary  conse- 
quence the  satisfaction  of  the  judgment  was  also  in  issue, 
because  the  sale  and  satisfaction  of  the  judgment  grew  out  of 
the  same  transaction. 

If,  however,  it  could  be  held  that  this  matter  was  not  actu- 
ally litigated  in  the  former  case,  then  we  claim  it  might  and 
should  have  been,  and  therefore  the  same  result  follows  as 
though  it  had  been  actually  litigated.  Herman  on  Estoppel, 
Vol.  1,  Sec.  125. 

The  satisfaction  of  the  judgment  was  part  and  parcel  of  the 
sale.     It  was  produced  by  the  sale.     Without  the  sale  there 


126  Appellate  Courts  of  Illinois. 

Voii.  84.]  BreFsler  ▼.  Martin. 

would  have  been  no  eatisfaction  of  the  judgment.  The  bill 
alleges,  in  this  case,  that  becanse  the  sale  was  set  aside  the 
complainant  is  entitled  to  have  the  satisfaction  vacated.  The 
very  case  they  make  by  their  bill  shows  that  the  satisfaction 
of  the  judgment  was  involved  in  and  connected  with  the  sale. 
And  the  Supreme  Court  have  decided,  in  a  case  like  this,  that 
the  court  has  the  power  to  decide  the  question  without  a 
cross-bill.     Hubbell  v.  Canady,  58  111.  428. 

"  Res  adjudicata  embraces  not  only  what  was  actually 
determined,  but  extends  to  every  other  matter  which,  under  the 
issues,  the  parties  might  have  litigated  in  the  case."  Herman 
on  Estoppel,  Vol.  1,  Sees.  125-7;  Hamilton  v.  Quimby,  46 
111.  94;  Eogers  v.  fliggins,  57  111.  247. 

It  is  imooisible  to  avoid  the  conclusion  that  the  satisfaction 
of  the  judgment  was  properly  involved  in  the  former  case, 
and  that  it  might  have  been  raised  and  determined  in  it.  It 
was  so  held  in  58  111.  al)ove  cited,  in  a  case  like  this,  and 
unless  that  case  is  to  be  oven'uled  it  is  decisive  of  the  case 
at  bar.  To  the  same  eflFect  are  the  cases  of  Case  v.  Hicks 
(Iowa\  40  N.  W.  Rep.  75;  Lamb  v.  McConkey  (Iowa),  40  N. 
W.  Rep.  77;  Pierro  v.  St.  Paul  ife  N.  P.  R  R.  Co.,  40  N. 
W.Rep.  520;  Herman  on  Estoppel,  Vol.  1,  Sec.  242;  Kelly  v. 
Donlin  et  al.,  70  111.  384;  Hanna  v.  Read,  102  111.  596;  Muel- 
ler  V.  Henning,  102  111.  646;  Tilley  v.  Bridges,  105  111.  337; 
Ruegger  v.  I.  &  St.  L.  R.  R.  Co.,  103  111.  456;  Neflf  v.  Smith, 
111  111.  110;  Bennett  v.  Star  Mining  Co.,  119  III.  9;  Harmon 
V.  Auditor,  123  111.  122;  Newberry  v.  Blatchford,  106  111.  584. 

If  this  question  is  not  settled  by  that  suit,  what  is  settled? 
Are  there  any  other  questions  pertaining  to  that  land  between 
these  parties  that  are  not  settled?  If  this  satisfaction  is  set 
aside,  and  the  judgment  reinstated,  it  becomes  a  Z^Vw,  not  only 
upon  the  other  land  of  Peter  Bressler,  but  also  upon  the  Dins- 
moor  land;  and  it  thus  comes  to  pass,  that  while  the  Supreme 
Court  imagined  that  it  had  settled  the  status  of  that  land  and 
determined  the  rights  of  these  parties,  that  the  object  and 
purposes  of  that  litigation  is  defeated. 

Messrs.  J.  E.  McPuerran  and  C.  J.  Johnson,  for  appellee 
John  Martin. 
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The  court  could  not  in  the  former  case  set  aside  the  satis- 
faction  without  a  cross-bill  by  Martin  praying  for  such  relief, 
to  which  Peter  Bressler  would  be  a  necessary  party.  It  in 
no  way  concerned  Dinsmoor  to  set  aside  the  satisfaction  of 
the  judgment.  Bressler,  on  that  question,  was  the  interested 
party,  but  was  not  made  a  party  to  the  cross-bill,  and  was 
not  involved  in  the  proceedings,  and  his  right  could 
not  be  passed  upon  in  that  case.  Prentice  v.  Kimball,  19 
111.  323.  A  defendant,  to  get  affirmative  relief,  must  file 
a  cross-bill,  except  where  the  anterior  proceedings  songlit 
to  be  enforced  are  a  nullity,  like  the  sale  of  a  homestead. 
Hubtell  V.  Canady,  58  111.  425. 

Martin,  in  his  answer  to  Dinsmoor's  cross-bill,  traversed 
the  truth  of  the  facts  pleaded  by  the  bill.  He  would  have  held 
an  anomalous  position,  while,  in  traversing  the  truth  of  the 
facts  pleaded,  he  had  filed  a  cross-bill  asking  to  have  the  satis- 
faction of  the  judgment  set  aside.  But  even  this  would  not 
have  been  availing,  for  Peter  Bressler  alone  being  interested 
in  that  question,  it  could  not  have  been  done  without  making 
him  a  party.  Prentice  v.  Kimball,  supray  says  that  it  is  clear 
thtft  the  question  of  satisfaction  was  the  only  one  that 
the  Suj)remo  Court  could  not  pass  on  in  such  a  case.  Martin 
was  not  a  voluntary  party.  If  he  had  taken  tJie  initiative  in 
a  bill  and  sought  relief  as  to  that  question,  it  might  not  arise 
again  in  that  case.  It  may  be  remarked,  also,  that  Bressler 
was  not  a  party  to  the  original  Dinsmoor  bill;  that  Dinsmoor 
is  not  a  party  to  this  bill.  In  the  former  suit  the  subject 
matter  was  the  220-acre  tract;  in  this  suit  that  tract  is 
expressly  excluded.  Neither  the  parties  nor  the  subject-mat- 
ter involved  in  the  former  suit  are  the  same  as  are  involved 
in  this  suit,  nor  are  Dinsmoor  and  Peter  Bressicr  privies  in 
interest  or  estate  in  this  case.  Freeman  on  Judgments,  Sec. 
478,  et  seq.;  Watson  v.  Reisig,  24  111.  236;  Hughes  v.  Streeter, 
24  111.  -648:  Whiting  v.  Bradley,  2  N.  H.  79;  McGnire  v. 
Marks,  28  Mo.  193;  Adams  v.  Parmenter,  5  Con.  280;  Pep- 
pers V.  Ellwood,  4  Denio,  165;  Towusend  v.  Smith,  21  Texas, 
287;  Bitter  v.  Henslmw,  7  Iowa,  98;  Tudor  v.  Taylor,  26  Ver- 
mont, 144;  Cross  v.  Zane,  47  Cal.  602. 
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The  facts  of  the  case  at  bar  are  such  that  the  law,  as  laid 
down  in  the  cases  cited,  can  have  no  application  to  the  case. 
There  ought  to  be  no  controversy  about  the  rule,  but  there 
may  be  room  for  debate  as  to  its  application  to  the  case  under 
consideration.  There  is  no  evidence  in  the  record  which 
indicates  that  the  parties  to  the  cross-bill  had  any  desire  or 
purpose  to  have  the  satisfaction  of  the  judgment  set  aside. 
To  constitute  a  bar  by  former  adjudication  it  must  appear 
from  the  pleadings  that  the  groun  Is  for  relief  or  defense  set 
up  and  passed  on  in  the  tirst  case,  are  the  same  as  those  sought 
to  be  litigated  in  the  second  case;  that  the  second  action  or 
cause  for  relief  is  identical  with  the  claims  or  demand  set  up 
and  litigated  in  the  first  action. 

In  all  cases,  therefore,  where  it  is  sought  to  apply  the 
estoppel  of  a  judgment,  rendered  upon  one  cause  of  action, 
to  a  matter  arising  in  a  court  upon  a  different  cause  of  action, 
the  inquiry  must  always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  original  action — not  what 
might  have  been  thus  litigated  and  determined.  Only  in  such 
matters  is  the  judgment  conclusive  in  another  action.  Camp- 
bell V.  Butts,  3  K  Y.  173;  Gardner  v.  Buck,  3  Cow.  120;  4 
Otto,'  351;  Mallory  v.  Horan,  49  K  Y.  Ill;  Pennington 
Paper  Co.  v.  Dougherty,  81  N.  Y.  474;  McEvven  v.  Bigelow, 
40  Michigan,  115;  Jacobson  v.  Miller,  41  Michigan,  90;  Phil- 
lips V.  Jamieson,  51  Michigan,  153. 

As  to  the  rule  of  law  there  can  be  no  doubt;  but  its  appli- 
cation is  a  question  for  the  court  to  determine,  not  always  free 
from  difficulty.  We  think  that  the  application  of  the  rule  i.s 
limited  to  such  matters  as  were  necessarily  involved  in  the 
former  litigation,  which,  if  again  considered,  would  involve 
an  inquiry  into  the  merits  of  the  former  finding.  Freeman 
on  Judgments,  254  to  2G0. 

Was  the  satisfaction  of  the  Martin  judgment  in  issue  in  the 
former  suit,  or  determined  by  the  court  therein,  or  was  it 
necessarily  involved?  Peter  Bressler  was  not  a  party  to  the 
cross-bill  against  Martin.  The  controversy  in  that  bill  was, 
whether  Dinsmoor  was  entitled  to  subrogation  under  the  JEtna 
mortgage.     Martin  contested  that  right,  setting  up  the  pi'o- 


Second  District — May  Term,  1889.        129 

Bressler  v.  Martin. 

ceedings  under  bis  jadgment;  Dinsmoor  Bought,  as  auxiliary 
to  the  relief  prayed  for,  the  cancellation  of  the  certificate  of 
sale  and  the  vacation  thereof.  How  could  Martin  with  consist- 
ency ask  that  the  satisfaction  of  his  judgment  should  be  set  .  \ 
aside?  The  thing  to  be  determined  was,  whether  or  not  his  i 
sale  should  be  vacated.  If  it  had  resulted  in  his  favor  he 
could  not  have  had  the  satisfaction  vacated,  nor  would  he  have 
asked  for  it;  he  would  have  got  what  he  supposed  he  was 
buying,  an  equity  of  redemption,  subject  to  the  Smith  mort- 
gage onli/ — a  satisfaction  in  law  as  well  as  in  fact. 

If  Martin  should  apply  to  a  court  of  law  to  have  the  satis- 
faction vacated,  he  would  be  met  with  the  plea  that  that  ques- 
tion had  been  passed  on  in  that  forum,  for  there  he  had 
resisted  successfully  the  vacation  of  his  sale  under  the  judg- 
ment. It  is  trae  that  some  of  our  decisions  recognize  the 
power  of  a  court  at  law  to  set  aside  the  satisfaction  of  a  judg- 
ment; but  it  has  also  been  held  that,  if  a  party  has  been  pre- 
vented, by  accident  and  by  circumstances  over  which  he  had 
no  control,  and  which  reasonable  effort  on  his  part  could  not 
liave  prevented,  he  may  resort  to  chancery  to  secure  relief,  as 
was  held  in  Ballance  v.  Loomis,  22  111.  84:;  see  Frazer  v. 
Miller,  16  111.  48;  Oard  v.  Oard,  59  111.  40. 

Nor  do  the  proceedings  in  the  motion  bar  Martin  in  this 
case.  They  did  not  operate  as  a  bar  against  Dinsmoor,  as  his 
claims  were  equitable — not  cognizable  at  law,  and  for  like  rea- 
son they  can  not  operate  as  a  bar  as  against  Martin.  The  equi- 
table grounds  set  up  in  Martin's  bill  did  not  obtain  in  the 
motion.  Does  the  litigation  in  this  case  "involve  an  inquiry 
into  the  merits"  of  the  motion  case?  TVe  presume  that  no 
one  will  claim  that  it  does.  We  have  elsewhere  shown  that 
the  proceedings  in  the  Dinsmoor  cross-bill  can  not  operate  as 
a  bar  to  the  relief  sought  by  Martin. 

But  it  is  urged  that  the  right  to  redeem,  as  a'p^rchaser  of 
the  equity  of  redemption  of  Peter  Bressler,  is  the  only  riglit 
remaining  to  Martin — a  right  incumbered  since  the  sale  by  a 
latent  equity  under  decree  of  court,  so  as  to  make  at  valueless. 
The  statute  names  two  classes  of  persons  permitted  to  redeem. 
Under  the  decree  Martin  is  embraced  in  neither  class,  for  the 
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decree  cancels  his  sale.  How  can  he  be  regarded  as  a  pur- 
chaser of  Peter  Bressler's  equity  of  redemption,  and  as  stand- 
ing in  his  shoes,  under  a  sale  that  has  been  wiped  oat  ?  Has 
Bressler  been  deprived  of  his  right  to  redeem  by  the  sale? 
The  sale  does  not  exist.  If  the  sale  docs  not  exist  how  can 
Martin  be  regarded  as  a  purchaser  of  such  equity?  How  a 
man  can  be  deemed  a  purchaser  of  land,  who  has  had  his  sale 
canceled  bv  the  court,  is  not  clear.  How  a  man  can  be  said 
to  have  the  capacity  to  redeejo,  without  equitable  relief, 
under  a  judgment  satisfied  by  a  sale  subsequently  vacated 
and  held  for  naught,  has  not  been  explained,  nor  can  it  be. 

Messrs.  Monahan  &  Ward,  for  appellee  Adam  Smith. 

Laoey,  J.  The  appellee,  Adam  Smith,  on  the  30th  of 
August,  1887,  began  a  suit  to  foreclose  a  mortgage  of  May, 
1881,  given  by  Peter  Bressler  and  wife  to  Adam  Smith,  con- 
veying all  the  lands  in  tJie  mortgages,  which  may  be  hereafter 
described,  to  secure  $4,627.91,  the  balance  of  which,  that 
remained  unsatisfied,  having  been  re-assigned  to  the  said  com- 
plainant, Adam  Smith  (it  having  once  been  assigned  to  Henry 
Smith),  making,  in  this  foreclosure  suit,  the  appellants  and 
others,  and  appellee  John  Martin,  parties  respondent.  To 
this  bill  John  Martin  answered,  and  then  filed  his  cross-bill, 
making  the  other  respondents  in  the  court  below,  as  well  as 
Adam  Smith,  parties  defendant.  Appellee  Martin  sought 
by  this  cross-bill  to  procure  the  revival  of  a  certain  judg- 
ment which  he  had  procured  in  the  Circuit  Court  of 
Whiteside  County  for  $3,395  and  costs,  on  March  15,  1883, 
against  Peter  Bressler,  which  had  been  satisfied  in  part  by  a 
sale  by  the  sheriff,  on  execution,  of  220  acres  of  land  of  the 
latter,  to  the  amount  of  $2,035,  on  July  14,  1883,  and  the 
balance  satisfied  by  the  sale  of  other  real  estate  not  involved 
in  this  controversy.  The  court  below  decreed  satisfaction  to 
be  set  aside,  and  the  judgment,  so  far  as  the  amount  bid  on 
the  above  named  land,  should  be  revived,  and  execution  issue 
thereon,  and  the  lands  of  appellant  Frank  Bressler  sold  to 
satisfy  the  same.  The  cross-bill  also  seeks  to  set  aside  the 
deed   from   Peter  Bressler  and  wife  to  his   son,  Frank   S. 
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Bressler,  for  the  real  estate  involved  herein  of  date  of  Jnlv 
1,  1888,  and  snbject  it  to  the  satisfaction  of  the  judgment 
thus  revived.  The  mortgage  in  this  case  souglit  to  be  fore- 
closed by  Adam  Smith  was  a  prior  lien  to  the  judgment  of 
appellee  Martin,  but  appellee  Smith  was  not  in  any  way  con- 
testing the  right  of  appellee  Martin  to  the  relief  he  seeks 
here,  nor  was  the  latter  contesting  the  priority  of  Smith's 
mortgage. 

We  will  first  notice  the  defense  set  up  by  appellants  to  the 
relief  sought  by  appellee  Martin  in  his  cross-bill.  It  appears 
from  the  evidence  and  the  pleadings  in  the  case  tliat  prior  to 
the  Smith  mortgage,  and  also  long  prior  to  the  date  of  the 
recovery  of  appellee  Martin's  judgment,  to  wit,  March  1, 
1881,  Peter  Bressler  had  mortgaged  the  land  in  question  in 
this  suit,  as  well  as  the  220  acres  afterward  deeded  to  Dins- 
moor,  in  all  1,040  acres,  which  will  be  mentioned  hereafter,  by 
ihree  separate  mortgages,  to  the  -^tna  Life  Insurance  Com- 
pany, to  secure  a  large  sum  of  money.  James  Dinsmoor,  on 
March  7, 1883,  had  purchased  the  220  acre  tract  of  land  from 
Peter  Bressler  for  the  sum  of  $7,700.  The  money  so  agreed 
to  be  paid  to  Bressler  for  the  220  acre  tract  of  land  was,  by 
aofreement  between  Dinsmoor  and  Peter  Bressler,  to  be 
applied  in  satisfaction  of  the  ^tna  mortgage  so  far  as  it 
would  go,  which  covered  this  land,  with  others,  which  was 
done.  The  money  was  sufficient  to  procure  the  release  of  the 
Mtnsk  mortgage  on  the  land  so  purchased  and  a  considerable 
sum  beside,  but  the  deed  from  Peter  Bressler  to  James  Dins- 
moor was'not  placed  upon  record  till  March  23,  1883,  and  the 
release  of  the  ^tna  Company  not  till  March  27,  1883,  leav- 
ing the  appellee's  judgment  a  few  days  in  priority  in  date  to 
the  record  of  the  deed  and  the  release.  Thereupon  appellee 
Martin,  thinking  he  saw  an  opportunity,  by  reason  of  the  pri- 
ority of  his  judgment  to  the  record  of  Dinsmoor's  deed  and 
by  reason  of  the  release  of  said  mortgage,  to  make  his  judg- 
ment, caused  execution  to  issue  thereon  April  3,  1883,  and  on 
June  13th  said  execution  was  levied  on  the  land  purchased  by 
Dinsmoor,  and  on  the  14th  of  July  of  the  same  year  the 
sberiflE  sold  the  land  to  Martin  for  $2,035,  and  issued  to  him 
a  certificate  of  purchase  and  returned  the  execution  satisfied. 
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At  the  Decomber  term,  1883,  Peter  Brassier  moved  tlie 
court  to  Bet  aside  tlio  levy  and  sale  of  said  Martin  to  the 
end  that  Peter  Brcssler's  interest  in  the  laud  other  than 
that  sold  to  Dinsmoor,  bein^  about  820  acres,  might  be  first 
sold;  appellee  Martin  resisted  the  motion  and  the  court  re- 
fused to  grant  it.  On  the  20th  November,  18b3,  the  day  on 
which  the  second  of  the  Smitli  notes  became  due,  Henry  Smith, 
the  a8sij2:nee  of  the  notes,  filed  a  bill  to  foreclose  them,  as  to  the 
first  $1,500  pote  falling  due,  making  Peter  Bressler  and  Adam 
Smith,  John  Martin  (appellee)  and  James  Dinsmoor  respond- 
ents. Peter  Breasler,  appellee  Martin  and  James  Dinsmoor 
answered,  and  afterward  James  Dinsmoor  filed  his  cross  and 
amended  cross-bill  against  Henry  and  Adam  Smith  and  appel- 
lee Martin,  setting  up  the  facts  in  reference  to  his  purchase  of 
the  220  acres  of  land  from  Peter  Bressler  and  asking  to  be 
subrogated  to  all  the  rights  of  the  ^tna  Life  Ins.  Co.  under 
its  said  mortgage  to  the  said  220  acres ;  that  Martin  might  be 
decreed  to  hold  subject  to  the  rights  of  Dinstnoor  so  subro- 
gated as  aforesaid  and  that  his  certificate  of  purchase  might 
be  canceled.  The  court  upon  hearing  decreed  tlie  foreclosure 
of  the  Smith  mortgage  in  that  suit  ($1,633.60  being  due)  and 
subrogated  Dinsmoor  to  the  full  amount  of  $7,700  paid  by 
him  for  the  land,  to  all  the  rights  of  the  ^tna  mortgage  as 
against  Smith  and  against  appellee  Martin,  and  also  vacated 
the  sheriff's  sale  and  appellee  Martin's  certificate  of  purchase. 
Upon  appeal  by  Sn^ith  and  Martin  to  the  Appellate  Court  the 
decree  of  the  Circuit  Court  was  modified  as  to  amount  allowed 
to  be  subrogated,  and  upon  further  appeal  to  Supreme  Cobrt 
the  amount  was  further  changed  and  subrogation  allowed  to  the 
extent  of  $5,658.32,  and  the  Circuit  Court  directed  to  enter  a 
decree  in  accordance  with  the  opinion.  See,  16  111.  App.  115; 
Smith  V.  Dinsmoor,  119  111.  656.  On  the  20th  day  of  Decem- 
ber, 1887,  in  accordance  with  the  direction  of  the  Supreme 
Court,  the  Circuit  Court  rendered  the  decree  as  ordered, 
annulling  the  sale  and  certificate  of  purchase  of  appellee.  On 
February  2,  1883,  the  Dinsmoor  220  acres  were  sold  under 
decree  to  James  Dinsmoor  for  $7,316.78,  being  in  full  of  his 
debt,  interest  and  costs,  and  being  nearly,  if  nut  quite,  the  full 
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valae  of  tlie  land.  The  appellants  insist  that  tlie  judgment  of 
the  court  on  the  motion  by  Peter  Bressler  to  set  aside  the  sale 
is  a  bar  to  the  relief  asked  by  the  cross-bill  herein,  and  besides, 
as  the  judgment  was  not  revived  by  the  decree  of  the  court 
December  20,  18S7,  in  case  of  Smith  et  al.  v.  Dinsmoor,  on 
remanding  order  from  the  Supreme  Court,  the  appellee  Mar- 
tin is  now  estopped  to  ask  anyfurtlier  relief;  that  "he  can 
not  now  be  heard  to  complain  that  his  judgment  is  not 
revived.  We  can  not  agree  with  either  of  these  propositions. 
Ill  regard  to  the  first  point  we  are  of  opinion  that  it  is  not  an 
estoppel  for  the  following  reasons :  the  causes  for  which  the 
levy  and  sale  were  finally  set  aside  were  not  urged  in  the 
motion  of  Peter  Brtsssler  to  set  aside  the  sale,  and  he  and  the 
appellee  Martin  were  the  only  proper  parties  to  such  motion 
as  to  the  record,  and  the  equities  urged  by  Dinsmoor  in  his 
cross-bill  for  setting  aside  the  sale  did  not  exist  in  favor  of 
Peter  Bressl^.  He  was  indifferent.  It  would  be  im|)roper 
to  admit  suggestions  upon  the  hearing  of  that  motion  in 
regard  to  the  equitable  rights  of  third  parties.  In  order  to 
give  it — ^the  court — jurisdiction  of  such  matters,  equity  must 
be  resorted  to. 

By  the  decree  of  the  Circuit  Court  of  December  20,  18S7, 
referred  to,  made  in  the  case  of  Smith  v.  Dinsmoor  on  the  cross- 
bill of  Dinsmoor  against  Martin,  the  sale  and  certificate  of 
purchase  of  Martin  was  wholly  set  aside  and  nullified,  and  this 
in  accordance  with  the  mandate  of  the  Supreme  Court.  The 
court  says,  when  cooMnenting  on  that  subject  in  its  opinion : 
**  It  was  not  error  for  the  Circuit  Court  to  cancel  by  its  decree 
the  certificate  of  purchase  of  the  220  acres  issued  by  the 
sheriflE  to  Martin.  The  mortgage  on  the  land  bought  by 
appellee  had  no  existence  in  law  after  the  release  by  the 
company,  and  with  that  certificate  Martin  could  obtain  a 
sheriflf's  deed,  and  that  would  be  a  cloud  upon  appellee's  title. 
Such  a  cloud  was  removed  by  decree  in  Young  v.  Morgan," 
89  III.  199. 

Is  Peter  Bressler  estopped  by  this  decree  in  equity  and 
good  conscience?  We  think  he  clearly  is.  In  the  first  place, 
he  was  not  a  party  to  this  cross-bill  of  Dinsmoor,  and  for  that 
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reason  he  can  not  be  heard  to  insist  that  the  decree,  \phile 
the  court  had  jurisdiction,  should  have  ^one  further  and 
revived  the  judgment;  yet  he  was  privy  in  such  a  manner  by 
his  deed  to  Dinsmoor  as  to  estop  him  from  denying  the  justice 
of  Dinsmooi*'s  decree  as  to  the  vacation  of  the  sale.  Let  us 
look  at  the  equities  for  a  moment;  Bressler  sold  the  land  be- 
fore the  judgment  was  obtained  and  received  full  value  for  it, 
and  authorized  the  purcliase  money  to  be  paid  out  on  former 
indebtedness  which  were  prior  Hens  on  the  same  land,  and 
gave  a  warranty  deed  to  Dinsmoor,  but  the  deed  was  not 
recorded  till  after  the  judgment.  By  means  of  this  deed  and 
these  incumbrances,  in  a  suit  that  was  litigated  through  all 
the  courts,  the  appellee  Martin's  certificate  of  purchase  was  set 
aside.  By  these  acts  of  Peter  Bressler,  confirmed  by  the  de- 
cree of  the  court,  there  was  no  equity  of  redemption  remain- 
ing to  Martin.  Peter  Bressler  received  the  value  of  the  land 
when  he  took  the  full  purchase  price  and  authorized,  by  his 
acts,  James  Dinsmoor  to  claim  the  full  title  to  the  land  which 
he  warranted.  If  the  sale  of  appellee  Martin  had  been 
*  allowed  to  stand,  and  Martin,  after  acquiring  a  deed,  had 
redeemed  from  Dinsmoor's  lien,  the  latter  would  not  have 
acquired  the  title  that  Bressler  had  conveyed  to  him  and  would 
have  had  a  right  of  action  over  and  against  Peter  Bressler  on 
his  covenants  of  warranty  in  his  deed  to  Dinsmoor.  The  sale 
was  set  aside  at  Dinsmoor's  application  in  spite  of  Martin,  by 
equities  acquired  througli  the  purchase  of  the  220  acres  of 
land  from  Peter  Bressler,  the  defendant  in  the  execution.  It 
matters  not,  even  if  the  setting  aside  the  sale  of  the  land 
under  the  Martin  execution  was  erroneous;  Martin  was  bound 
by  it,  and  Bressler's  deed  to  Dinsmoor  was  made  good. 
Peter  Bressler  must  have  intended  by  his  deed  to  Dinsmoor 
to  give  him  a  complete  title  to  the  land  free  from  any  claim  of 
Martin.  It  does  not,  therefore,  He  in  Bressler's  mouth  to  say 
that  Martin  must  abide  by  his  sale  and  redeem  from  Dins- 
moor's lien.  There  is  an  entire  want  of  equity  in  Peter 
Bressler's  claim  that  Martin's  judgment  of  over  $2,000  should 
be  held  to  be  satisfied.  Not  a  dollar  of  his  property  has 
been  applied  to  its  satisfaction.     The  result  has  been  that  he 
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sold  the  land  Martin  tried  to  Bubject  to  his  Batisfaction  to 
Dinsinoor,  and  it  lias  been  freed  from  any  claims  of  Martin. 
He  seeks  to  accomplisli  his  purpose  of  defrauding  Martin 
out  of  his  debt  by  insisting  on  technicalities  and  invoking 
principles  of  law  very  proper  when  properly  applied,  but  which 
are  not  applicable  to  tlie  facts  of  this  case. 

In  regard  to  the  claim  of  Frank  S.  Bressler  tliat  he  is  a 
honajiile  purchaser  in  good  faith  without  notice  of  Martin's 
equities  and  for  a  valuable  consideration,  we  are  constrained 
to  say,  without  going  into  detail  in  respect  to  the  evidence, 
that  it  does  not  support  him.  We  think  the  evidence  shows 
that  his  purchase  was  fraudulent  in  fact,  and  was  made  with 
intent  of  aiding  his  father  in  hinderino;  and  delaying  his  cred- 
itors and  also  with  tlie  full  knowledge  that  the  latter  was 
making  the  sale  for  such  purpose.  We  are  also  inclined  to 
think  that  his  purchase  was  made  with  a  constructive  knowl' 
edge  of  appellee  Martin's  equities. 

The  point  urged,  that  tiie  decree  ordering  execution  to  issue 
on  the  Martin  judgment  directed  to  the  sheriff  and  he  to  sell 
thereunder  was  error,  is  not  well  taken.  Such  order  might 
have  been  omitted  as  it  could  have  been  done  without  it, 
but  as  the  decree  must  be  understood  to  mean  only  that  the 
sheriff  sell  according  to  law  after  proper  redemption  where 
necesFary,  we  see  no  harmful  error  in  it;  and  besides.  Smithy 
appellee,  is  not  objecting  here  as  to  such  decree.  Neither  is 
Dinsmoor  objecting  to  any  supposed  lien  claimed  to  be  on  his 
land,  and  Frank  Bressler  can  not  complain  of  the  sale  of  Dins- 
moor's  laijd.  The  meaning  of  the  decree  is  to  sell  only  so 
much  of  the  land  as  is  necessary  to  satisfy  the  mortgage  debt. 

A  point  is  made  against  the  decree  in  favoi'  of  the  appellee 
Smith,  foreclosing  his  mortgage  for  the  second  $1,500  note. 
It  is  insisted  that  the  foreclosure  of  the  iirst  note  in  the  first 
foreclosure  is  a  bar  to  the  foreclosure  of  the  other  note.  It 
seems  that  the  last  note  was  not  due  if  three  days  of  grace  be 
counted,  which  must  be  done,  when  the  first  foreclosure  suit 
was  commenced;  but  appellants  insist  that  because  appellee 
Smith  took  issue  with  their  plea  and  did  not  have  it  set 
down  for   hearing,  tliat  he  admits  that  the  second  note  was 
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due,  when  it  was  not,  in  fact,  at  the  time  the  first  bill  was  filed; 
and  this  under  a  rule  of  pleading.  Wo  can  not  accede  to  this 
claim.  The  plea  alleged  that  at  the  time  of  tiling  the  first  bill 
both  notes  were  due;  that  there  was  an  accountings  or  should 
have  been,  in  the  first  suit;  but  it  will  be  seen  that  when  the 
evidence  was  heard  it  was  found  the  notes  were  not  both  due 
when  the  first  suit  was  commenced.  This  disposes  of  that 
point  Another  point  is  tliat  the  mortgage  had  a  clause  in  it 
providing  that  in  case  of  default  in  the  payment  of  any  part 
of  said  notes  or  the  interest  thereon,  the  entire  principal  and 
interest  should  become  due  at  the  election  of  the  said  party  , 
of  the  second  part,  that  is,  the  mortgagee.  It  will  be  seen, 
though,  tliat  the  party  of  the  second  part  never  declared  the 
last  note  to  be  due,  so  this  clause  can  not  avail  appellants,  as 
the  condition  was  put  in  for  his  benefit,  which  he  was  not 
bound  to  take  advantage  of  unless  he  saw  proper,  which  he 
did  not  As  no  forfeiture  was  declared,  days  of  grace  con- 
tinued to  run  as  before,  according  to  law,  and  the  terms  of  the 
note. 

Another  point  is  made,  that  the  decree  ordered  the  sale  of 
all  the  lands,  those  sold  by  Dinsmoor  (the  220  acres)  included, 
while  Dinsmoor  was  not  a  party,  and  also  orders  the  sale 
of  the  same  land  that  was  sold  under  the  former  foreclosure 
of  Adam  Smith  under  this  same  mortgage.  This  was  prob- 
ably error,  but  as  to  how  the  sale  of  the  Dinsmoor  land  could 
injure  ap])ellants,  we  are  unable  to  see,  as  they  have  no  claim 
to  those  lands,  and  Dinsmoor  is  not  a  party.  The  appellee 
Smith,  however,  has  made  a  motion  in  the  court  here  to 
release  the  lien  of  the  decree  herein,  on  the  lots  com[)lained  of 
by  appellants,  to  wit:  Lot  two,  of  the  southwest  quarter  of 
section  seven,  and  lot  two  of  the  northwest  quarter  of  sec- 
tion eighteen,  and  all  of  lot  two  of  the  southwest  quarter 
of  section  eighteen  north  of  Elkhorn  Creek,  town  twenty- 
one,  of  range  seven,  east  of  4th  P.  M.  Also  east  half  of 
the  southwest  quarter  of  section  seven;  east  half  of  the 
northwest  quarter  of  section  eighteen;  th:it  part  of  the  east 
half  of  the  southwest  quarter  of  section  eighteen  lying 
north   and  west  of  Elkhorn  Creek;  the   west  half    of  the 
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6t)ntlieast  quarter  of  section  seven,  except  fifteen  acres,  and 
all  that  part  of  the  northeast  quarter  of  section  eigliteen 
Ijing  north  and  west  of  Elkhorn  Creek,  all  in  township 
twentj-one  north,  of  range  seven,  east  of  the  4th  P.  M.,in 
Wliiteside  county.  111.  Upon  consideration  the  said  motion 
is  allowed  and  the  decree  reversed  as  far  as  it  applies  to 
any  and  all  the  above  described  land,  or  any  part  thereof,  and 
the  declaration  of  lien  is  annulled. 

The  decree  of  the  Circuit  Court  in  all  other  respects  is 
affirmed.  The  costs  of  this  court  is  ordered  to  be  divided 
equally  between  Frank  S.  Bressler,  appellant,  and  the  appellee 
Adam  Smith. 

Affirmed  in  part  arid  reversed  in  part 

Smith,  J.,  dissents.  I  think  the  decree  both  as  to  the  orig- 
inal and  cross-bill  should  be  reversed  and  that  the  cross-bill 
should  be  dismissed.  I  agree  with  the  majority  of  the 
court  only  so  far  as  it  holds  that  the  second  $1,500  note 
was  not  barred  by  the  former  suit.  L  in  all  other  respects, 
both  as  to  the  reasoning  and  conclusion  of  the  court,  dissent. 


David  Gilmore  and  Charlotte  M.  Fries 

V. 

Edmund  L.  Fries. 

« 

Trespass — Acthn  of^Dxstress  Warrant — Unlawful  Levy  qf— Eviction — 
Evidence — Instructions. 

1.  If  a  distraint  of  goods  for  rent  be  lepr^  in  its  inception,  the  failure  of 
the  landlord  to  begin  leflrai  proceedings  under  the  statute,  and  the  retum 
of  the  goods  to  the  tenant,  who  accepts  the  same,  do  not  render  the  distraint 
unlawful  ah  initio. 

2.  In  the  case  pre»enteil,  this  court  holds  that  an  instruction  leaving  for 
the  determination  of  the  jury  a  question  which  was  settled  by  written 
leases  introduced  in  evidence  was  erroneous,  the  natural  effect  thereof 
being  to  mislead  the  jury  as  to  the  measure  of  damages. 

3.  This  court  also  holds  that  evidence  as  to  damages  remotely  caused  by 
the  distress  proceeding,  but  for  which  there  w<is  another  proximate  cauF^e, 
was  improperly  admitted  in  the  case  at  bar. 
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Appeal  from  the  Circnit  Court  of  Will  County;  the  Hon. 
Charles  Blanohasd,  Judge,  presiding. 

Mr.  E.  Meers,  for  appellants. 

Where  the  lease  contains  a  license  to  the  landlord  upon 
default  in  any  of  its  covenants  to  enter  into  possession  of  the 
premises,  with  or  without  process  of  law,  and  expel  or  remove 
the  tenant,  etc.,  using  no  unnecessary  force  for  that  purpose, 
trespass  will  not  lie.  Ambrose  v.  Root,  11  111.  497;  Page  v. 
DePny,  40  111.  606;  Chad  wick  v.  Parker,  44  111.  626;  Fabri  v. 
Bryan,  80  111.  182;  Fort  Dearborn  Lodge  v.  Klem,  115  III. 
177. 

Damages  that  may  bo  recovered  for  an  unlawful  entry  must 
be  such  as  result  from  the  natural  consequences  of  the  act. 
Olmstead  v.  Burke,  25  111.  74;  Chapman  v.  Kirby,  49  111.  21J; 
Smith  V.  Wunderlich,  70  111.  426;  Kankakee  &  Seneca  E.  E. 
Co.  V.  Horan,  17  111.  App. 

If  the  entry  was  made  under  the  clause  in  the  lease  giving 
a  license  to  the  landlord  to  enter  and  employ  all  necessary 
force  to  assume  possession,  any  wrongs  subsequently  com- 
mitted by  appellant  wonld  not  render  the  entry  illegal. 
Page  V.  DePuy,  40  111.  513. 

Mr.  C.  W.  Beown,  for  appellee. 

Lacey,  J.  The  appellee  sued  the  appellants  in  an  action 
of  trespass  and  recovered  a  verdict  and  judgment  for  the  sum 
of  $850,  seeking  to  reverse  which  the  appellant  brings  the 
case  to  this  court  by  appeal. 

The  cause  of  action  grow  out  of  a  certain  lease  given  by 
appellant  Charlotte  Fries,  to  appellee,  and  an  effort  on  lier 
part  to  collect  rent  due  her  from  the  appellee,  and  also  an 
eviction  which  she  accomplished,  claiming  the  right  to  declare 
the  lease  forfeited  for  non-payment  of  rent  due  her,  under  a 
clause  of  forfeiture  contained  in  the  lease.  The  other  appel- 
lant, Qilmore,  became  involved  in  the  matter  by  acting  as  iho 
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attorney  and  adviser  of  appellant  Fries,  having  no  oiber 
interest. 

The  declaration  counted  for  two  distinct  trespasses,  one  of 
January  10,  1888,  the  occasion  of  which  was  the  levying  on 
the  goods  of  the  appellee  by  appellant  Fries  by  means  of  a 
distress  warrant  for  alleged  rent  due  to  her  for  the  lease  and 
use  of  her  farm  above  mentioned  and  for  rent  to  become  due. 
Another  count  was  for  the  eviction,  taking  place  February  22, 
1888.  The  verdict  was  general.  On  the  trial  it  was  made  to 
appear  from  the  evidence  that  on  January  10,  1888,  appellant 
Charlotte  Fries  levied  on  the  goods  of  appellee  with  a  distress 
warrant  for  rent  then  due, but  within  four  or  five  days  released 
the  distress  to  a  considerable  portion  of  the  property,  and 
returned  the  property  to  the  appellee,  who  took  it  without 
objection  and  gave  his  receipt  therefor.  This  is  one  of  tiie 
trespasses  complained  of.  On  the  22d  of  February,  1888,  the 
appellant  Fries,  by  the  counsel  and  assistance  of  appellant  Gil- 
more,  forcibly  expelled  appellee  and  his  family  from  the 
house  and  premises  in  purauance  of  a  declared  forfeiture  of 
the  lease  made  by  appellant  Fries  January  26,  1888,  and  this 
is  the  other  cause  of  action  declared  on  in  the  declaration. 

The  two  are  distinct  and  separate  causes.  There  had  been 
three  leases  for  the  farm  in  question,  containing  100  acres  of 
land.  By  the  first  two  leases  tlie  term  commenced  March 
1,  1884,  and  ended  March  1,  1889,  for  cash  rent,  but  after- 
ward, October  2,  1887,  a  new  written  lease  was  made  super- 
seding the  old  one  as  far  as  the  last  year  was  concerned. 
The  old  lease  remained  in  force  until  March  1,  18S8,  and 
tlie  new  lease,  separate  and  independent  from  the  old  one, 
commenced  March  1,  1888,  and  ran  till  February  28,  1889, 
and  called  for  two-fifths  of  the  crops,  as  rent,  instead  of  cash. 

It  was  agreed  that  under  the  declaration  and  pleas,  all  evi- 
dence might  be  given  on  trial  which  would  bo  admissible 
under  any  legal  and  proper  declaration,  and  pleas  in  this  form 
of  action.  Under  the  count  for  trespass  by  levying  distress 
warrant  and  seizing  goods  which  it  was  claimed  was  illegal 
and  a  trespass,  the  court  gave  appellee's  instruction  No.  1,  to 
this  effect,  to  wit:     "  Tbat  if  appellant  Fries,  on  January  10, 
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1888,  seized  the  goods  under  distress  warrant  and  held  them 
for  a  greater  or  less  length  of  time,  and  then  returned  them 
to  plaintiff  withont  having  begnn  any  proceedings  in  court  as 
required  by  law  in  cases  of  distress,  then  such  seizure  consti- 
tuted a  trespass  for  which  damages  could  be  recovered.  This 
was  manifestly  erroneous.  The  instruction  presupposes  that 
the  distraint  might  be  lawful  in  its  inception,  and  so  far  as  we 
can  see  it  was  so;  and  it  then  tells  the  jury  that  the  mere  act 
of  returning  the  property  without  beginning  any  proceed- 
in&rs  in  court  under  the  distress  warrant,  caused  the  distraint 
to  become  illegal  and  the  grounds  of  recovery  in  an  action  of 
trespass.  The  appellee  willingly  took  back  the  goods  dis- 
trained, and  so  far  from  any  wrong  being  done  to  him  by  the 
return,  a  benefit  might  be  supposed  to  be  conferred  on  him. 
Under  the  facts  it  was  no  trespass.  The  property,  or  at  least 
a  poi*tion  of  it,  was  mortgaged  ahead  of  the  claim  for  rent, 
for  more  than  it  was  worth,  and  it  was  coumieudable  to 
return  it. 

We  can  not  tell  how  much  of  the  verdict  recovered  re- 
sulted from  this  instruction,  but  we  are  authorized  to  assume 
that  some,  and  perhaps  much,  did,  as  a  largo  part  of  the  dam- 
ages, as  we  suppose  from  the  evidence  admitted,  was  allowed 
to  appellee  for  loss  occasioned  to  him  by  reason  of  the  sale 
of  his  property  under  a  chattel  mortgage  held  by  Peter 
Bronk,  who  testified  that  he  would  not  have  foreclosed  his 
mortgage  *'  only  for  the  first  levy,"  and  Bronk  estimated  the 
loss  to  appellee  at  f  1,000  for  the  loss  of  the  use  of  the  farm 
"  this  season,"  "  and  not.  realizing  what  the  property  ought 
to  have  brought  had  it  been  wintered  through."  He  esti- 
mated the  damages  to  appellee  by  the  sale  at  J200  to  f  300. 

As  it  is  supposable  that  this  was  an  element  of  damages 
recovered  we  can  see  the  instruction  was  damaging.  Tlie 
'^cond  instruction  was  intended  to  be  applicable  to  the  other 
^ount  of  the  declaration.  It  submits  the  question  to  the 
jury  to  find  whether  the  appellee  was  not  in  possession  of 
tlie  farm  under  lease  of  1884  until  1889,  which  could  not  be 
the  case,  for  the  lease  of  1884  ended  March  1, 1888,  and  then 
the  new  lease,  which  was  separate  and  independent,  took  effect, 
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which  was  not  affected  by  any  forfeiture  of  "or  expulsion 
under  the  old  lease.  After  the  expulsion  under  the  old  leaso, 
even  if  it  had  been  forfeited,  the  appellee  could  have  claime'd 
and  recovered  possession  after  tlie  first  of  Marcli  by  virtue  of 
the  new  lease,  hence  the  act  of  expulsion  did  not  deprive  the 
appellee  of  the  use  of  the  promises  under  the  new  lease  for  the 
year  ending  February  28, 1889.  If  he  was  deprived  of  tliat  it 
must  have  been  caused  by  some  subsequent  action  of  tlie 
lessor.  This,  under  the  evidence,  would  require  the  jury 
to  find  for  ap|)ellee  for  damages  for  sowing  rye  and  fix- 
ing fence  and  making  ditches  and  cleaning  out  ditches  and 
the  like,  which  was  done  by  appellee  with  the  view  of 
enjoying  the  ])remi8e8  for  another  year.  Then  again,  the 
evidence  improperly  admitted,  to  the  eflFect  that  appellee 
was  largely  damaged  by  reason  of  being  kept  out  of  the 
use  of  the  farm  for  the  year  1889,  would  induce  the  jury, 
under  such  an  instruction,  to  allow  for  such  damages.  If 
there  could  be  anything  recovered  for  being  deprived  of  the 
use  of  the  premises  for  the  year  1888  to  1889,  it  could 
only  be  in  an  action  of  covenant  on  the  lease.  We  think 
the  evidence  was  improper  as  a  measure  of  damages,  s6 
far  as  damages  are  supposed  to  have  accrued  to  appellee  on 
account  of  the  sale  of  her  property  under  tlie  chattel 
mortgage. 

The  distress  procecdin2:  may  have  been  the  remote  cause, 
but  the  proximate  cause  must  be  held  to  have  been  the  sale 
itself,  caused  by  reason  of  the  a})pellee  being  too  poor  to  pay 
it  off  and  prevent  sale.  The  opinion  of  witnesses  as  to  ap- 
pellee's damages  based  on  such  ground,  should  not  have  been 
allowed. 

Equally  erroneous  was  it  to  allow  witnesses  to  give  their  opin- 
ion of  appellee's  damages  in  a  lump  based  on  the  above  ground, 
and  also  the  damage  caused  by  not  being  able  to  rent  another 
farm,  on  account  of  the  lateness  of  the  season.  And  besides, 
what  appellee  might  liave  made  if  he  had  procured  another 
farm  or  what  he  might  have  made  by  farming  the  one  he  was 
expelled  from,  would  be  too  remote  and  speculative.  The 
question  would  be  what  the  lease  was  reasonably  worth  that 
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he  had  been  deprived  of;  its  value,  deducting  what  he  had 
realized,  and  the  proximate  necessary  expense  he  had  been  com- 
pelled to  suffer  on  account  of  the  expulsion,  and  the  direct 
damages  caused  by  the  expulsion,  if  any,  to  appellee,  or  to  his 
goods.  There  appears  to  have  been  no  claim  for  exemplary 
damages,  and  indeed  there  could  not  be,  unless  the  trespass 
were  wilful  or  malicious,  of  which  tliei*e  is  no  claim.  The 
expulsion  was  committed  under  a  claim  that  the  lease  had 
been  forfeited,  which  it  certainly  had  been,  unless  the  forfeit- 
ure had  been  waived  by  distraint  for  rent  falling  due  after 
the  declared  forfeiture,  which  we  need  not  here  decide.  The 
verdict  seems  to  us  excessively  large  and  out  of  all  proportion 
to  any  actual  damages  that  we  can  see  from  the  evidence  was 
caused  by  appellants  in  the  act  of  the  supposed  trespass  of 
expulsion,  and  as  to  the  other  there  was  none.  No  doubt 
appellee  has  suflFered  loss  by  being  sold  out  under  the  chattel 
mortgage,  and  by  being  unable  to  pay  the  rent,  but  these  losses 
can  not  be  charged  to  appellants. 

Therefore  the  judgment  is  reversed  and  the  cause  remanded. 

Jieversed  <md  remanded. 


!  S  6^  Charlotte  Fries 

V. 

Edmund  L.  Fries. 


Landlord  and  Tenant — T>i stress  Warrants — Judgment  for  Rent^JRule 
on  Landlord  to  Account — Agreement  of  Parties — Hearing  by  Court — Juris 
diction — Practice — Exception  s. 

1.  A  trial  on  distress  warranto  having  resulted  in  a  judgrment  for  rent, 
th^  tenant  subsequently  securing^  a  rule  on  the  landlord  to  show  what  had 
been  done  with  the  property  distrained,  service  of  which  was  waived  and 
answer  made,  it  appearing  from  the  record,  that  by  agreement  made  in 
open  court,  the  case  was  heard  by  the  court  on  evidence  taken  in  port  for 
another  purpose,  this  court  holds  that  the  court  had  jurisdiction  of  the 
case,  and  that  the  question  of  jurisdiction  had  been  waived  by  the  plaintiff. 

2.  Where  the  bill  of  exceptions  shows  no  exception  taken  to  the  action 
of  the  court  below,  this  court  has  no  power  to  review  the  action  thereof. 


Second  District — May  Term,  1889.        143 

Fries  v.  Fries. 

3.    Exceptions  can  only  become  matters  of  record  when  certified  to  by 
the  presiding  judge. 

[Opinion  filed  December  16,  18S9.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blanch akd,  Judge,  presiding. 

Messrs.  E.  Meebs  and  David  Gilmobe,  for  appellant. 

Mr.  C.  W.  Brown,  for  appellee. 

We  desire  to  present,  firstj  the  question  as  to  whether  appel- 
lant is  in  a  position  to  call  upon  this  court  to  pass  upon  any 
alleged  eiT(»rs  at  all.  No  motion  was  made  in  the  court  below 
calling  for  any  ruling,  and  no  exception  taken  to  any  action 
of  the  court,  save  an  exception  found  in  the  order  granting 
the  appeal.  That  order  appears  in  its  regular  place  and  is 
certified  to  by  the  clerk  as  a  part  of  the  transcript.  It  is  settled 
by  an  unbroken  line  of  authorities  in  this  State  that  such 
exceptions  do  not  become  a  part  of  the  record,  because  they 
may  appear  in  the  judgment  order  of  the  court,  or  in  the 
order  allowing  this  appeal.  Boyle  v.  Levings,  28  111.  314; 
Gill  V.  The  People,  42  111.  321;  Drew  v.  Beale,  62  III.  164; 
Nason  v.  Letz,  73  III.  371;  Keichwold  v.  Gaylord,  73  111. 
503;  Force  Mfg.  Co.  v.  Horton,  74  111.  310;  James  v.  Dexter, 
113  m.  654;  Martin  v.  Foulke,  114  111.  206. 

It  16  likewise  settled  bv  these  same  authorities,  that  in  the 
absence  of  an  exception  the  cause  will  not  be  reviewed  by 
the  appellate  tribunal. 

Aside  from  asking  this  court  to  review  the  faots  as  sup- 
porting the  order  of  the  court,  the  brief  for  appellant 
attempts  to  setup  the  question  of  jurisdiction.  Counsel  have 
seen  fit  to  simply  assert  that  the  order  is  null  and  void  for 
lack  of  such  jurisdiction.  No  authority  whatsoever  has  been 
cited,  and  no  reasoning  worthy  of  the  name  has  been  pre- 
sented in  support  of  the  position.  It  will  not  be  considered 
in  this  court,  because  that  question  was  not  in  any  form  pre- 
sented to  the  trial  court  for  its  rulings.  Appellant,  in  response 
to  the  motion,  voluntarily  appeared  and  introduced  evidence 
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against  the  rule.     No  objection  was  made  to  the -entry  of  the 
motion,  to  the  introduction  of  the  testimony,  or  to  any  of  the 
proceedings,  save  an  exception  to  the  order  itself,  as  above 
mentioned.     As  we  nnderstand  the  practice  and  settled  rules 
of  procedure  no  question  will  be  passed  upon  in  an  appellate 
court,  where  the  record  does  not  disclose  that  the  action  of 
the  lower   court  was  in   some  way  invoked  upon    the  same 
point  and  a  ruling  had  and  exception  taken.     Buetner  v.  Nor- 
ton Mfg., Co.,  90    111.  415;  Thompson  v.  White,  64  111.  314 
Horn  v.  Neu,  63  111.  539;  Gaddcy  v.    McClean,  59  111.  182 
Douglas  V.  Parker,  43  111.  146;  Daniels  v.  Shields,  38  111.  198 
Lucas  V.  Farrington,  21  III.  32;  Parsons  v.  Evans,  17  111.  238 
Birks  V.  Houston,  Adm'r,  etc.,  63  111.  77. 

C.  B.  Smith,  J.  Charlotte  Fries  wan  the  owner  of  a  farm 
and  Edmund  L.  Fries  was  the  tenant.  The  rent  was  payable 
at  different  times  in  the  year,  and  the  tenant  failing  to  pay, 
appellant  sued  out  four  successive  distress  warrants  against 
the  property  of  her  tenant  as  the  separate  installments  of  rent 
became  due.  A  trial  was  had  in  the  Circuit  Court  on  these 
distress  warrants,  which  resulted  in  a  judgment  for  appellant 
for  the  amount  of  rent  found  due  by  the  court,  and  the  officer 
was  directed  to  sell  the  property  distrained  and  in  the  posses- 
sion of  appellant  to  satisfy  the  judgments.  As  to  tlie 
regularity  of  these  proceedings  no  complaint  is  made. 

Some  time  after  the  foregoing  proceedings  were  had,  at 
the  some  term,  appellee,  the  tenant,  came  into  court  and  asked 
for  a  rule  on  appellant  to  show  what  she  had  done  with  the 
j)roperty  distrained.  The  rule  was  granted  by  the  court  and 
its  service  waived  by  appellant  and  she  came  forward  and 
answered  it.  It  was  agreed  in  open  court  that  the  court 
should  hear  this  motion  and  the  answer  made  thereto,  and 
that  all  the  evidence  applicable  in  one  case  should  be  used  in  all 
cases,  so  far  as  applicable,  and  that  upon  the  hearing  of  this 
rule  and  answer  the  court  should  also  consider  tin  evidence 
which  had  been  introduced  on  the  hearing  of  the  original 
distress  case,  so  far  as  it  was  material,  without  again  calling 
the  witnesses.     This  was  also  by  agreement  of  the  parties. 
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On  the  hearing  under  the  rule  and  answer  of  appellant  the 
coort  found  that  appellant  had  converted  to  her  own  use  a 
part  of  the  property  which  she  had  distrained  from  her 
tenant,  and  fliat  after  paying  all  her  judgment  and  costs  there 
still  remained  in  her  hands  money  which  belonged  to  appellee, 
and  which  should  have  been  paid  to  him,  and  the  court  found 
further  that  appellant  had  a  mare  and  colt  in  her  possession 
wrongfully,  not  required  to  pay  her  rpnt,  and  which  belonged 
to  appellee,  her  tenant,  and  which  the  court  required  her  to 
account  for.  The  court  gave  judgment  against  appellant 
upon  tlie  ^finding  in  the  several  cases,  and  from  these  judg- 
ments appellant  appeals  to  this  court  and  asks  for  a  reversal.' 
Two  errors  are  relied  on. 

1.  That  the  court  had  no  jurisdiction  to  hear  these 
motions. 

2.  That  the  finding  of  thd  court  was  against  the  evidence. 
First,  as  to  the  jurisdiction. 

The  record  recites  the  fact  that  these  cases  were  heard  by 
the  court,  by  the  agreement  of  the  parties  made  in  open 
court  and  by  like  agreement  upon  the  evidence  before 
referred  to.  Appellant  came  voluntarily  and  answered  the 
rule  obtained  against  her,  on  the  merits,  raising  no  question  of 
jurisdiction.  It  is  now  too  late  to  raise  it  By  the  agreement 
of  the  parties  to  appear  before  the  court  and  try  the  question, 
they  waived  the  jurisdiction.  Birks  v.  Houston,  63  111.  77; 
Allen  v.  Belcher,  3  Gil.  594. 

But  we  think  the  court  had  full  jurisdiction  of  the  parties 
and  the  property.  Tlie  property  had  been  distrained  under 
the  process  of  the  court,  and  was  in  the  custody  of  the  court 
until  it  was  finally  disposed  of,  and  the  court  had  ample  power 
over  both  the  parties  and  the  property  while  the  suit  was 
pending  before  it,  until  the  matter  was  finally  disposed  of. 
But  the  bill  of.  exceptions  in  this  case  shows  no  exception 
taken  to  the  action  of  the  court  below,  and  without  such 
exception  we  have  no  power  to  review  the  action  of  the  Cir- 
cuit Court.  James  v.  Dexter,  113  111.  654.  There  is  an 
exception  appearing  in  the  transcript  of  the  judgment  entered 
of  record  by  the  clerk,  but  that  amounts  to  nothing.     Such  a 
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statement  or  exception  has  no  place  in  the  record  of  the  judg- 
ment Exceptions  can  only  become  matters  of  record  when 
certified  to  by  the  presiding  judge.  It  does  no  good  for  the 
clerk  to  copy  them  into  his  record.  Boyle  v.  Levings,  28  III. 
314;  Gill  V.  The  People,  42  111.  321;  Nason  v.  Letz,  73  llh 
371.  Nor  does  copying  such  transcript  into  the  bill  of  excep- 
tions make  it  a  part  of  the  bill  or  matter  of  record.  There 
being  no  exceptions  to  the  finding  and  judgment  of  the  court, 
we  can  not  inquire  whether  the  evidence  supports  the  finding 
or  not.     The  judgment  is  aflirmed. 

Judgment  affirmed. 


Martin  Walsh  and  Mary  Walsh 

V. 

Johanna  Dunn. 

Ueal  Prnperit/— Covenant — Action  of— Finding  of  Fact  hy  Court — lAa- 
hit  it y  of  Grantor  in  Warranty  Deed — Ejectment — Costs  and  Attorney's 
Fees. 

m 

1.  The  same  rule  is  applicable  to  the  findinj?  of  facts  upon  trial  by  the 
court,  as  to  verdict  of  a  jury;  and  if«  upon  a  conflict  of  the  testimony,  the 
finding  in  either  case  is  not  manifestly  against  the  weight  of  the  evidence, 
the  judgment  will  not  be  disturbed  on  that  ground. 

2.  The  records  of  a  judgment  in  a  court  of  competent  jurisdiction,  in  a 
cjise  where  the  grantee  in  a  warranty  deed  was  a  party  to  a  suit  in  eject- 
ment, and  his  grantor  was  notified  to  prosecute  the  suit,  are  conclusive  evi- 
dence against  that  grantor  in  a  suit  against  him  by  the  grantee  upon  the 
covenants  of  the  deed,  upon  a  point  directly  decided  in  the  former  suit.  * 

3.  Where  the  grantee  holds  a  covenant  from  his  grantor  that  he  will 
warrant  and  defend  the  title,  the  covenantee  may  defend  for  him,  and 
when  he  has  in  good  faith  done  so,  the  taxable  costs  aud  attorney's  fees 
necessarily  paid  in  such  defenf^e  may  be  recovered  from  the  grantor. 

4.  The  same  principle  applies  when  the  covenantee,  after  notice  to  his 
covenantor,  seeks  to  obtain  possession  of  that  for  which  he  has  paid  his 
money,  relying  upon  his  covenants,  upon  refusal  or  neglect  of  his  grantor 
to  put  him  in  possession,  and  institutes  proceedings  to  obtain  such  posses- 
sion, and  is  cast  in  his  suit  for  want  of  title  in  his  grantor. 

[Opinion  filed  December  16,  1889.] 
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Appeal  from  tho  County  Court  of  Will  County;  the 
Hon.  C.  B.  Qansey,  Judge,  presiding. 

Mr.  E.  Meers,  for  appellants. 

A  deed,  after  giving  a  description  of  the  premises  conveyed, 
stated  that  all  the  premises  were  situate  in  a  certain  section, 
etc.,  "according  to  a  map  drawn  on  back  hereof;"  held,  that 
this  made  such  plat  a  part  of  the  deed  and  a  descriptive  part 
of  the  subject  of  the  conveyance.     Piper  v.  Connolly,  108  111. 

Where  a  lot  is  sold  as  platted,  the  fences  and  surveyor's 
marks  upon  the  ground,  as  stakes,  are  facts  indicating  its 
boundaries,  and  will  prevail  over  an  attempt  to  describe  the 
lot  by  distances.     Bolden  v.  Sherman,  110  III.  418. 

Oral  evidence  can  be  introduced  to  show  boundary.  Ste- 
vens V.  Wait,  112  111.  544. 

Fixed  monuments  control  courses  and  distances.  Piper  v. 
Connolly,  supra. 

When  a  question  arises  as  to  the  size  of  one  of  two  lots, 
as  affecting  boundary  lines  between  them,  the  location  of  the 
lots  as  actually  staked  must  control.  Murphy  v.  Riem,  104 
111.  520. 

The  location  of  a  lot  may  be  fixed  by  a  witness  from  com- 
mon repute,  irrespective  of  any  plat.  Holbrook  v.  Debo,  99 
111.  372. 

Unnecessary  damacres  can  not  be  recovered  in  this  form  of 
action.     Wilcox  v.  Danforth,  6  Brad.  378. 

In  an  action  for  the  breach  of  the  covenant  of  seizin,  the 
measure  of  damages  is  the  purchase  money  and  interest. 
Harding  v.  Larkin,  41  111.  413;  Wilson  v.  Peele,  78  Ind.  384. 

In  an  action  for  breach  of  warranty  in  a  deed,  the  measure 
of  damages  is  the  value  of  the  land  as  agreed  on  at  the  time 
of  the  conveyance,  with  reasonable  costs  and  expenses  incurred 
in  resisting  eviction.  Stebbins  v.  Wolf,  33  Kan.  765;  Allis  v. 
Hinninger,  25  Minn.  525. 

The  rule  of  damages  is  the  value  of  the  land  and  the  legal 
costs  and  necessary  expenses  in  defending  the  action  of  eject- 
ment   Pitkin  V.  Leavitt,  13  Vt.  379. 
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There  is  no  case  that  has  gone  the  length  of  holding  that 
costs  and  charges  of  anj  other  than  thesnit  by  whicli  plaintiff 
was  evicted,  conid  be  recoTered«  Plaintiff  can'  recover  only 
where  the  costs  and  attomej^s  fees  are  paid  in  defending  the 
ejectment  snit  by  which  the  plaintiff  was  evicted.  Hai'diiig 
▼.  Larkin,  41  111.  421. 

Mr.  C-  W.  Brown,  for  appellee. 

Xo  propositions  of  law  were  submitted  in  the  lower  court, 
and  no  points  were  filed  npon  tlte  motion  for  a  new  trial, 
hence  there  can  only  be  one  or  two  questions  in  any  event, 
arising  npon  this  record;  in  fact,  connsel  snbmit  only  three 
groands  for  a  reversal.  The  first  two  are  as  to  the  sufficiency 
of  the  evidence,  and  the  third  as  to  the  right  to  recover  costs 
and  attomey^s  fees  in  prosecuting  the  ejectment  suit. 

In  answer  to  the  first  two  it  would  be  sufficient  to  sav 
that  the  same  rule  applies  to  the  finding  upon  a  trial  before 
the  court  as  to  the  verdict  of  a  jury,  and  that  as  much  force 
and  effect  will  be  given  to  it.  Even  if  the  evidence  be  con- 
flicting, and  the  finding  is  not  clearly  against  a  pre{x>nderance, 
the  judgment  will  not  bo  disturbed.  Wood  et  al.  v.  Price, 
46  111.  436;  French  v.  Lowry,  19  111.  158;  Aaibs  v.  Honore, 
et  al.,  24  III.  122;  Eastman  v.  Brown,  32  111.  57;  Field  v.  Chi. 
&  R.  I.  R  R.  Co.,  71  111.  461;  Thomas  v.  Rntledge  et  al.,  67 
III.  123. 

The  third  ground  is,  that  the  costs,  including  the  attorney's 
fees  in  the  ejectment  suit,  can  in  no  event  be  recovered.  It 
might  be  an  objection  to  the  consideration  of  this  point  at  all 
(since  it  goes  simply  to  the  question  of  whether  the  finding 
is  excessive  or  not),  that  it  was  neither  raised  in  the  lower 
court,  nor  is  it  assigned  for  error  here.  C.  &  A.  R.  R  Co. 
V.  Glinney,  19  111.  App.  640;  Jones  v.  Jones,  71  LI.  271. 

But  it  is  admitted  that  such  costs  may  be  recovered  in 
this  action  of  covenant  in  some  cases.  That  is,  where  the 
covenantee  is  evicted  from  the  premises  by  suit,  wherein  he  is 
defendant,  and  his  covenantor  has  notice  to  defend.  It  re- 
quires, therefore,  no  presentation  of  authorities  on  this  ques- 
tion, and  it  only  remains  to  inquire  whether  a  different  rule 
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obtaiDs  where  the  grantee  is  plaintiff  in  Die  ejectment  suit  to 
test  the  title  to  the  property,  instead  of  defendant.  On  princi- 
ple there  is  no  reason  for  the  distinction.  In  the  ordinary  case 
the  vendee,  getting  possession,  is  evicted  by  the  writ  of  eject- 
ment, and  if  his  warrantor  has  notice,  is  concluded  by  the 
judgment  In  the  other  case  the  vendee  gets  no  possession, 
but  seeks  to  do  so  by  the  same  style  of  action,  and  gives  his 
warrantor  likewise  notice;  it  is  certain  that  the  covenantor  has 
equally  as  good  an  opportunity  to  establish  his  title  in  one 
case  as  the  other,  and  the  covenantee,  who  is  prevented  from 
getting  possession,  is  as  badly  off  as  the  purchaser,  who,  having 
got  possession,  is  turned  out.  Why  is  a  judgment,  then, 
against  the  covenantee,  when  he  brings  an  action  of  eject- 
ment and  notifies  his  grantor,  not  as  much  evidence  of  an 
adverse,  paramount  title,  as  judgment  where  ejectment  is 
brought  against  the  vendee,  and  the  covenantor  there  notified? 
The  covenant  of  general  warranty  is  to  defend  the  title 
against  all  and  every  person  lawfully  claiming  the  whole  or 
any  part  thereof,  and  is  broken  just  as  much  where  there  is  a 
constructive  eviction,  by  failure  to  get  possession  through  a 
proper  action,  as  when  turned  out,  having  once  been  in  pos- 
session. The  whole  tenor  of  authorities,  in  suit  on  general 
covenant  of  warranty,  is  that  there  must  be  something  tanta- 
mount to  an  actual  eviction  under  a  paramount  title.  When 
a  hostile  right  to  the  premises  conveyed  is  asserted,  then  the 
grantee  has  two  courses  to  pursue;  he  may  yield  to  the  hostile 
title  without  suit,  or  he  may  await  an  action  from  the  adverse 
party,  and  iiptify  his  covenantor  of  that  fact,  and  require  him 
to  defend.  By  the  latter  course  he  insures  perfect  safety, 
for,  if  the  hostile  title  be  established,  then  it  concludes  his 
warrantor,  and  prevents  any  defense  to  a  suit  on  the  deed. 
In  the  former  case,  if  he  yields  without  suit  and  brings  his 
action  of  covenant,  he,  at  his  peril,  is  bound  to  establish  an 
eviction,  either  constructive  or  actual,  under  a  paramount 
right.  It  can  be  well  seen  that  the  adoption  of  the  latter 
course  might  result  in  entire  failure,  losing  not  only  the  land, 
but  his  right  to  recover  back  the  consideration,  since  it  could 
not  be  determined  that  the  outcome,  before  two   different 
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coarte  or  jaries,  with  possibly  differoDt  evidence,  would  be  the 
same.  See  the  following  cases  upon  the  covenant  of  full 
warranty:  Beebe  v.  Swartout,  3  Gilni.  182;  Jones  v.  Warner, 
81  HI.  346;  Moore  v.  Bale,  17  III.  190;  Clavcomb  v.  Hunger, 
51  111.  376. 

Upton,  P.  J.  This  is  an  action  in  covenant,  brought  to  recover 
for  the  loss  of  fourteen  inches  of  laud  in  width,  north  and 
south,  and  extending  seventj-five  feet  east  and  west,  in  the 
south  part  of  the  north  twenty-two  feet  of  lot  3  in  block  27, 
in  the  original  town  of  Joliet,  as  surveyed,  etc.,  and  for  costs 
sustained  by  appellee  in  prosecuting  an  action  of  ejectment, 
in  the  Circuit  Court  of  Will  County,  of  Dunn  against  War- 
nock. 

The  original  town  (now  city)  of  Joliet  was  laid  out  by 
James  B.  Campbell,  who  was  then  the  owner  of  the  land, 
(1834,)  and  the  surveys  and  plat  thereof  were  made  by  one 
Woolsey  in  the  same  year,  and  the  plat  duly  acknowledged 
and  recorded;  upon  that  plat  is  marked  and  numbered  lot  3, 
in  block  27,  a  portion  of  which  is  now  in  controversy.  In 
1873  the  above  mentioned  lot  3  was  subdivided  into  several 
smaller  or  sub-lots,  and  numbered  from  1  to  6,  inclusive,  by 
one  Mathieson,  as  surveyor,  who  made  a  map  and  plat  of  such 
subdivision  in  due  form  of  law,  which  was  also  recorded.  In 
this  subdivision  of  lot  3  the  north  twenty-two  feet  thereof 
18  identical  with  sub-lot  6  of  that  subdivision,  and  sub-lot  5  of 
said  lot  3  is  the  twentv-two  feet  next  south  of  the  north 
twenty-two  feet  of  lot  3. 

Prior  to  1885  the  appellants  were  the  owners  of  these  two 
twenty-two  foot  lots;  sub-lot  5  being  then  built  upon,  and 
sub-lot  6  being  vacant. 

In  1885  appellants  conveyed  sub-lot  5  to  one  James  War- 
nock  by  deed  with  full  covenants  of  seizin  and  warranty,  who 
thenceforth  occupied  the  same  and  the  buildings  thereon  as  a 
bakery.  In  March,  1887,  appellants  conveyed  to  the  appellee 
by  deed  with  full  covenants  sub-lot  6,  etc.,  describing  it  as  the 
north  twenty-two  feet  of  lot  3,  etc.  Soon  after  such  purchase 
appellee,  being  desirous  of  building  upon  the  lot  so  purchased 
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hy  Ler,  caused  a  survey  to  be  made  of  said  land  so  purcliased, 

and  thereupon  leaiiied  tliat  the  building  of  Warnock  used  as 
a  bakery  stood  upon  a  portion  of  the  twenty-two  feet  so  pur- 
chased by  her  of  the  appellants.  Surveys  were  caused  to  be 
made  by  the  several  parties  in  interest,  and  it  was  determined 
that  Warnock's  building  stood  fourteen  inches  on  sub-lot  6. 

Warnock  consulted  an  attorney,  and  being  advised  that  ho 
could  hold  the  land  so  occupied  by  him,  refused  to  remove 
his  building  therefrom,  and  the  appellants,  neglecting  and 
refusing  to  make  reparation  or  aid  appellee  in  obtaining  pos- 
session of  that  part  of  that  lot  (though  fully  informed  of  the 
fact),  the  appellee  brought  suit  in  ejectment  in  the  Circuit 
Court  of  Will  County  against  Warnock  to  recover  this  four- 
teen inches  of  land.  In  that  suit  a  trial  was  had  which  resulted 
in  a  verdict  for  Warnock.  Appellee  then  took  a  new  trial,  under 
the  statute,  and  then  served  notice  upon  the  appellants  of  the 
pendency  of  the  action  in  ejectment,  etc.,  in  due  form.  Appel- 
lants gave  no  heed  thereto,  and  neglected  and  refused  to  assist 
or  aid  in  the  prosecution  of  the  suit,  and  tlie  cause  was  tried 
at  the  January  term  of  the  said  Circuit  Court,  resulting  in  a 
judgment  against  appellee  for  costs ;  the  principal  defense  to 
the  action  being  the  adverse  possessions  by  Warnock  and  his 
grantors,  barring  a  right  of  recovery  thereto  by  either  appel- 
lee or  his  grantor;  and  upon  appellant's  neglect  and  refusal  to 
make  restitution  this  suit  was  brought  upon  the  covenants  of 
appellant's  deed,  the  declaration  averring  breaches  of  each  and 
all  the  covenants,  etc.,  with  the  expenses  incurred  in  the  action 
of  ejectment,  etc.,  to  which  the  appellants  pleaded  perform- 
ance, etc.,  and  the  cause  was  tried  by  the  court,  a  jury  being 
waived,  resulting  in  a  judgment  in  favor  of  the  appellee  for 
the  sum  of  $169.60  and  costs,  from  which  judgment  an 
appeal  was  taken  to  tliis  court.  This  judgment  was  for  the 
costs  and  attorney's  fees  paid  by  appellee  on  the  second  trial 
of  the  ejectment  suit. 

Ko  propositions  of  law  were  submitted  in  the  trial  court, 
and  no  points  seem  to  have  been  tiled  upon  the  motion  for  a 
new  trial  in  the  court  below. 

Appellant  in  his  contention  before  us  presents  three  prop- 
ositions or  reasons  for  the  reversal  of  the  judgment,  viz.: 
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First  That  appellee  is  not  entitled  to  recover,  because  the 
deed  to  appellee  only  calls  for  a  strip  or  lot  of  land  twenty-two 
feet  in  width  and  to  that  extent  only  the  covenants  in  the  deed 
ran,  and  that  this  lot  in  fact  extended  foarteen  inches  into 
the  alley  north  of  and  adjoininor  this  lot,  and  that  therefore 
the  Wamock  building  (bakery)  was  not  upon  any  part  of  this 
twenty-two  feet  conveyed,  or  on  any  part  of  sub-lot  6. 

Second.  If  the  appellee  was  entitled  to  recover  in  the 
court  below  she  was  limited  in  that  recovery  to  the  land  actu- 
ally occupied  by  Warnock  and  his  grantors,  covered  by  the 
bakery  building,  which  strip  was  at  most  fourteen  inches  in 
width  and  extending  back   thirty  feet  in  depth. 

Third.  In  no  event  could  appellee  recover  costs  and  attor- 
ney's fees  expended  in  prosecuting  the  second  trial  by  the 
ejectment  suit  in  the  Circuit  Court,  as  was  allowed  to  her  in 
the  court  below. 

1st.  It  might  be  a  su£Sciont  an&JWer  to  the  first  proposition, 
to  state  that  the  same  rule  is  applicable  to  the  finding  of  facts 
u|X)n  a  trial  by  the  court,  as  applies  tp  the  finding  by  a  jury, 
and  if  upon  a  conflict  of  testimony  the  finding  in  either  case 
is  not  clearly  and  manifestly  against  the  weight  of  the  evi- 
dence the  judgment  will  not  be  disturbed.  Wood  v.  Price,  46 
111.  436;  Ambs  v.  Honore,  24  III.  122;  French  v.  Lowry,  19 
III.  158;  Eastman  v.  Brown,  32  III.  57;  Thomas  v.  Rutledge, 
67  III.  213;  Field  v.  Chicago  &  R.  I.  Ky.  Co.,  71  111.  461,  and 
the  cases  therein  cited.  It  is  most  emphatically  stated  in  the 
above  cited  cases  ^Hhat  the  same  force  and  effect  should  be 
given  to  the  findings  of  a  judge,  upon  questions  of  fact  sub- 
mitted for  trial  before  him,  as  to  the  verdict  of  a  jury." 

But  the  evidence  in  this  case  upon  the  point  now  under 
consideration  scarcely  rises  to  the  dignity  of  a  conflict;  the  fact 
that  this  bakery  building  of  Warnock's  stands  upon  the  south 
fourteen  inches  of  sub-lot  6,  is  almost  absolutely  demonstrated 
by  Mathieson,  the  surveyor  called  by  appellee,  and  by  surveyor 
Brown,  who  was  employed  by  those  hostile  in  interest  to  the 
appellee.  It  is  true  that  Cazwin,  Stapleton  and  some  other 
witnesses  stated  that  the  north  boundaries  of  lot  6  in  their 
opinion  was  different  from  that  established  and  fixed  by  the 
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actual  measurctnents  and  surveys  of  tliese  acknowledged  com- 
petent and  skilled  surveyors.  But  these  witnesses  also  testi' 
fled  that  they  knew  nothing  about  the  corners  of  lot  6,  or 
the  boundaries  thereof.  Their  whole  judgment  and  expressed 
opinions  were  based  upon  the  asserted  fact  that  the  alley  on  the 
north  of  lot  6  was  twenty  inches  wider  than  the  calls  for  that 
alley  on  the  plat,  but  even  if  that  were  true  it  might  be  that 
the  lots  on  the  other  side  of  this  alley  might  be  short  and 
require  this  overplus  to  fill  the  calls  therefor  on  the  plat. 
At  all  events  the  trial  court  was  fully  justified  in  their  find- 
ing upon  this  point  by  the  evidence. 

2d.  As  to  the  second  point  in  this  contention  regarding 
the  land  actually  covered  by  the  Warnock  bakery  building, 
the  only  testimony  we  find  upon  that  point  in  the  record 
before  us  is  that  of  Warnock,  the  owner,  and  he  testifies: 

"  1  never  measured  it,  but  a  mark  was  made  on  the  front  of 
the  bakery  building,  and  was  said  to  be  fourteen  inches,  and 
"it''  (the  building)  runs  back  seventy-five  feet." 

But  if  there  was  no  evidence  upon  that  point  in  the  court 
below,  save  the  records  of  the  judgments  of  the  Circuit 
CouH  in  the  ejectment  suit  under  the  notice  given  appellants 
to  prosecute  that  suit,  would  that  not  be  conclusive  upon  the 
appellants  upon  that  point?  We  think  so,  clearly.  McConnell , 
V.  Downs,  48  111.  272;  Severin  v.  Eddy,  52  111.  191. 

3d.  It  is  contended  that  the  costs,  including  attorney's  foes 
in  the  second  trial  of  the  ejectment  suit  in  the  Circuit  Court, 
can  not  be  recovered  in  this  suit  in  any  event. 

In  Harding  v,  Larkin,  41  111.  420,  it  was  held  that  a  person 
holding  land  under  a  deed  containing  covenants  to  warrant 
and  defend  the  title,  when  sued  for  the  land,  may  defend  the 
suit,  and  if  unsuccessful,  recover  in  covenant  for  taxable  costs 
and  attorney's  fees  necessarily  paid  in  such  defense,  and  this 
would  seem  to  be  the  generally  approved  doctrine.  Rawle 
on  Covenants  of  Title  and  the  authorities  therein  quoted. 

In  the  case  of  Harding  V.  Larkin,  supra^  it  is  said:  "A 
person  in  possession  yields  to  what  he  sup|X)6es  to  be  a 
paramount  title  at  his  peril.  Holding  a  covenr^nt  from  his 
grantor,^  that  he  will  warrant  and  defend  the  title,  it  would 
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seem  under  the  law  that  the  covenantee  may  defend  for  him, 
and  in  fact  in  some  cases  must  defend  for  him,  and  when  ho 
in  good  faith  has  dune  so,  the  taxable  costs  and  attorney's  fees 
paid  in  sach  defense  may  be  reasonably  considered  and  re- 
garded as  a  portion  of  the  consideration  paid  for  the  title. 
It  is  paid  to  maintain  what  the  grantor  has  affirmed  by  his 
covenant  to  be  a  perfect  title.  It  would  seem,  therefore,  that 
the  covenantee  t^hould  be  entitled  to  recover  the  taxable  costs 
and  reasonable  attorney's  fees  paid  in  defending  the  ejectment 
suit  by  which  they  were  evicted." 

So  in  the  case  at  bar,  by  parity  of  reasoning,' where  the 
covenantee  in  good  faith  and  after  notice  to  his  grantor 
(covenantor),  under  like  covcnalits  in  the  conveyance,  seeks  to 
obtain  possession  of  that  for  which  he  had  paid  his  money, 
relying  upon  such  covenants,  upon  neglect  and  refusal  of  his 
grantor  to  put  him  in  possession,  he  should  have  the  right  to 
institute  proceedings  to  obtain  such  possession,  and  being  cast 
in  such  suit  for  want  of  title  in  his  grantor,  should  bo  allowed 
to  recover  taxable  costs  and  reasonable  attorney's  fees  incurred 
in  prosecuting  such  suit.  Otherwise  the  purchaser  is  at  the 
mercy  of  the  seller  in  cases  where  possession  does  not  accom- 
pany the  conveyance,  or  is  compelled  to  obtain  the  possession 
at  his  own  expense  and  costs,  and  that,  too,  in  the  very  teeth  of 
the  covenants  in  the  deed. 

It  is  true  this  precise  question  has  not  been  passed  upon 
in. this  State  to  our  knowledge,  but  we  are  not  without  au- 
thority sustaining  the  view  we  take. 

In  Pitkin  v.  Leavitt,  13  Vt.  379,  it  was  held  by  an  able 
court  after  a  careful  consideration,  that  an  action  on  a  cov- 
enant of  warranty  may  be  sustained  where  the  grantee  had 
brought  an  action  in  ejeetinent  to  recover  possession  of  land 
sold,  and  failed  for  want  of  title  in  his  grantor,  and  that  the 
rule  of  damages  of  the  covenant  of  warranty  is  not  only  the 
value  of  the  land,  but  the  legal  costs  and  necessary  expenses, 
including  attorney's  fees,  in  such  action  of  ejectment,  and  that, 
too,  when  no  notice  was  given  the  grantor  of  the  pendency  of 
the  proceedings  in  ejectment,  and  without  demand  of  posses- 
sion of  the  covenantor. 
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It  was  further  held  in  that  case  that  when  an  action  of  eject- 
ment is  brought  against  one  in  possession  under  a  deed  with 
covenants  of  warranty  and  he  gives  notice  to  a  grantor,  and 
a  recovery  is  had  against  him,  the  record  of  such  recovery  is 
evidence  that  he  was  evicted  by  one  having  an  older  and 
better  title  unless  it  is  shown  that  the  recovery  was  had  in 
consequence  of  a  title  derived  by  the  act  or  negligence  of  the 
grantee  subsequent  to  the  date  of  the  deed,  and  of  this  the 
burden  is  upon  the  covenantor. 

Prima  facie  then,  according  to  this,  in  the  case  at  bar  the 
record  in  the  ejectment  suit  was  cquivalant  to  an  eviction. 
See  also  Brower  v.  Taylor,  13  Vt.  637. 

As  to  the  legal  costs  and  expenses  in  the  action  of  eject- 
ment the  case  of  Smith  v.  Compton,  3  Barn,  &  Adol.  407, 
is  very  decisive  authority,  not  only  that  there  may  be  a  recov. 
ery  on  the  covenant  by  warranty  when  no  notice  had  been 
given  by  the  former  suit  in  ejectment,  but  also  that  the 
recovery  should  be  for  the  necessary  costs  and  expenses  in  that 
suit.  And  in.  our  judgment  the  trial  court  committed  no 
error  in  so  holding.  Finding  no  error  in  the  judgment  of 
the  County  Court,  the  judgment  is  affirmed. 

•  Judgment  ajfirined. 


The  Chicago  &  Alton  Kailroad  Company 

V. 

John  O'Brien. 

Railroads — Negligence  of— Defective  Fence — Injury  to  Stock^Gate — 
Evidtnce — Pleading — Practice — Instructions. 

1.  Under  the  circuiufltances  of  the  case  at  bar  a  gate  is  to  be  considered 
a  ];)art  of  a  fence. 

2.  Where  the  condition  of  a  certain  (irate  was  one  of  the  issues  involved, 
testimony  that  "anything  that  would  touch  it  would  throw  it  down "  and 
that  ••  most  any  Einimal  would  throw  it  down  "  was  not  objectionable 
because  it  was  an  opinion,  or  as  invading  the  province  of  the  jury. 

3.  A  formal  objection  to  a  question  put  to  a  witness  must  be  specific- 
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ally  stated  when  made,  and  can  not  afterward  be  raised  under  a  general 
objection  to  the  witness  testifying  at  all  in  the  case. 

4.  A  question  calling  for  the  general  opinion  of  a  witness  as  to  whether 
a  fence  was  *'  sufficient  to  bold  stock  *'  is  improper. 

5.  Evidence  that  the  foreman  of  the  section  bands  of  the  section  within 
which  a  given  gate  was  situated,  was  a  competent  and  careful  man  for  the 
work  in  which  he  was  engaged,  is  inadmissible. 

6.  It  is  proper  for  courts  to  refuse  to  repeat  instructions. 

7.  An  ad  damnum  placed  at  3500  is  sufficient  to  sufitain  a  verdict  for 
S275,  although  in  the  body  of  the  dechiration  the  damageb  are  put,  under  a 
videlicet,  at  8200. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blakchabd,  Judge,  presiding. 

Messrs.  J.  B.  Flakbers  and  Beown  &  Kisby,  for  appellant 

r 

*  Me88i*8.  Haley  &  O'Downell,  for  appellee. 

Lacby,  J.  The  appellee  sued  appellant  in  the  Circuit 
Court  to  recover  the  value  of  two  colts  alleged  to  have  been 
BO  injured  by  a  train  of  appellants  that  they  had  to  be  killed, 
and  also  averring  that  the  cause  of  the  killing  was  that  the 
fence  of  appellant  was  defective,  and  by  means  of  its  failure 
to  keep  a  good  fence  the  colts  strayed  upon  the  track  and 
were  killed. 

The  appellant  denied  the  allegation  as  to  the  defective  con- 
dition of  the  fence,  and  contended  that  the  colts  got  upon  the 
track  through  an  open  gate  at  a  farm  crossing,  which  was  left 
open  by  some  one  during  the  night  before  or  on  the  morning 
of  the  injury,  witliout  appellant's  fault,  and  without  notice 
that  the  gates  had  become  open. 

The  trial  resulted  in  a  verdict  for  appellee  for  $275,  and 
motion  by  appellant  for  a  new  trial  being  overruled,  judg- 
ment was  rendered  on  the  verdict.  The  cause  comes.here  by 
appeal  and  several  causes  are  assigned  for  error.  The  objec- 
tions urged  to  the  recovery  are,  that  the  court  erred  in  admit- 
ting improper  evidence  for  appellee  and  rejected  proper 
evidence  oflfered  by  appellant,  and  in  giving  improper  instruc- 
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tions  on  the  part  of  appellee  and  refusing  proper  ones  asked 
for  by  the  former;  also,  the  damages  were  excessive,  being 
more  than  claimed  for  in  the  declaration,  and  that  the  verdict 
was  against  the  weight  of  the  evidence. 

It  appeared  from  the  evidence  that  the  gate  was  a  poor 
one,  with  only  three  boards,  and  no  fastenings  on  it  except  to 
shove  the  end  between  the  two  posts.  The  wind  would  blow 
it  out  there  between  these  two  posts.  The  fence  was  set  on 
the  ground  where  the  rock  came  to  the  surface  or  nearly  so, 
and  the  posts  were  not  sunken  in  the  rock;  nothing  but  the 
soil  to  sustain  the  posts.  The  gate  was  entered  into  the  posts 
about  an  inch;  anything  that  would  touch  it  would  throw  it 

■ 

down. 

An  objection  is  made  that  appellee,  when  on  the  stand  as  a 
witness,  was  allowed  to  testify  that  "anything  that  would 
touch  it  (the  gate)  would  throw  it  down,"  and  also  that  he  had 
about  six  hundred  acres  in  his  farm.  Also,  one  Noonan  was 
allowed  to  testify  that  '^most  any  animal  would  throw  it  (the 
gate)  down."  This,  it  is  claimed,  was  allowing  the  witness  to 
give  his  opinion.  We  see  no  error  in  allowing  these  answers. 
It  may  be,  in  some  sense,  an  opinion  as  to  the  amount  of  force 
that  it  would  require  to  force  the  gate  open,  but  such  evidence^ 
we  think,  is  allowable  to  show  what  is  the  common  observa- 
tions of  men,  and  of  the  particular  witness.  It  is  not  an 
opinion  as  to  the  negligence  of  appellant,  and  does  not  invade 
the  province  of  the  jury*  It  is  not  objectionable,  as  is  claimed, 
because  the  gate  is  no  part  of  the  fence.  The  gate  is  a  por- 
tion of  the  fence.  So  held  in  C,  N.  &  W.  Rv.  v.  Harris,  54 
111.  528;  I.  0.  R  R  v.  Arnold,  47  111.  173;  G.  W.  R  R  v. 
Helm,  27  111.  198.  The  case  of  I.  C.  R  R  Co.  v.  McKee,  43 
III.  119,  is  not  in  point,  as  will  be  seen  by  reference  to  it. 

It  is  objected  that  0.  W.  Brown,  attorney  at  law,  was 
allowed  to  testify,  what,  in  his  opinion,  was  a  reasonable  attor- 
ney's fee  in  the  case  on  trial.  It  is  objected  that  he  should 
have  been  asked  "  what  amount  of  fees  were  usually  paid  in 
like  cases  where  contracts  were  made."  Upon  recurring  to 
the  abstract  and  record,  we  find  that  while  there  was  an 
objection  and  exception  against  the  witness  testifying  at  all  in 
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the  cases  and  before  the  qiiestion  objected  to  was  put,  yet  as 
to  the  particular  form  of  the  qnestion,  or  to  the  question 
complained  of,  there  was  no  objection,  nor  was  there  any  objec- 
tion to  the  answer.  If  there  had  been  objection,  the  form 
could  have  been  changed j  as  it  would  have  been  proper  to  do, 
to  meet  the  objection  here  ur^ed.  The  objection  sustained 
by  the  court  to  the  qnestion  put  to  one  of  appellant's  witnesses 
as  to  whether,  in  his  opinion,  the  fence  built  in  that  manner 
was  sufficient  to  hold  stock,  was  properly  sustained.  It  was 
a  mere  opinion  as  to  a  general  result. 

The  question  put  to  one  of  appellant's  witnesses  as  to 
whetlier  Mr.  Bagnoll,  a  section  foreman  having  charge  of  a 
gang  of  men  who  had  charge  of  the  section  where  the  gate 
was  situated,  was  a  competent  and  careful  man  to  do  the  work 
in  which  he  was  engaged,  was  not  improperly  ruled  out.  As 
the  condition  of  the  gate  was  shown,  and  as  Bagnoll  did  not 
liave  the  personal  charge  of  watching  the  gate  at  all  times, 
but  only  was  overseer  of  the  men  whose  duty  it  was  to  watch 
the  fence  and  gate,  we  think  the  evidence  had  too  remote  a 
tendency  to  approve  that  the  gate  was  in  good  order  and  prop- 
erly guarded,  and  had  no  value  as  evidence,  though  it  might 
not  have  been  entirely  improper  to  have  admitted  it  if  it  had 
been  shown  that  he  personally  had  the  care  of  this  particu- 
lar gate  at  the  time,  and  that  the  care  was  not  intrusted  to  the 
men  under  him. 

It  is  complained  that  the  court  erred  in  refusing  appellant's 
offered  instruction  No.  1,  which  was  refused  by  the  court. 
The  purport  of  the  instruction  was,  that  if  the  gate  was  con- 
structed, kept  closed  and  maintained  with  ordinary  care  on 
the  night  of  the  accident,  etc.,  then  the  appellants  would  not 
be  fiable. 

While  this  instruction  was  entirely  proper,  the  court  was 
justified  in  refusing  it,  because  an  instruction.  No.  2,  the  same 
in  substance,  had  already  been  given  at  the  appellant's  request, 
and  the  court  was  not  bound  to  repeat  it;  and,  in  fact,  it  is 
the  proper  practice  for  courts  not  to  repeat  the  instructions. 
The  instructions  given  for  the  appellee  appear  to  bo  in  proper 
form  and  unobjectionable.     The  point  made,  that  the  declara- 
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tion  only  charged  the  horses  to  be  worth  $200,  and  therefore 
the  verdict  is  too  large,  is  not  well  taken.  This  allegation 
was  in  the  body  of  the  declaration,  and  under  a  videlicet^  but 
the  ad  daminum  placed  the  damages  at  $500.  This  is  suffi- 
cient to  sustain  the  judgment  in  this  court.  If  the  objections 
had  been  made  in  the  court  below,  the  declaration  might  have 
been  amended. 

The  motion  for  a  new  trial  did  not  specify  as  one  of  the 
grounds  that  the  damages  wfere  excessive,  neither  is  it  assigned 
for  error  here.  The  verdict  appears  to.be  supported  by  the 
evidence.  Finding  no  error  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


The  First  National  Bank  of  Joliet 

4 

V. 

William  Adam  et  al. 

Morfgnffes —  Foreclosure — Chattels  Real — Lease — Reservnfion  of—TJen 
in — Priority — Distraint  for  Rent — Eviction,  Effect  of  on  Rent — Claim 
to  Notes  as  Collateral  Security — Water  Powerr— Costs, 

1.  Where  a  lease  of  a  certain  water  power  contained  a  provision  that  the 
lessor  Rhould  have  alien  for  his  rent  upon  *'  any  and  all  goods,  chattels  or 
other  property  beloni^ing  to  said  party  of  the  second  part,  *'  it  is  held: 
That  the  lessor  thereby  secured  a  lien  on  a  paper  mill,  erected  subsequently 
to  the  execution  of  the  lease,  upon  a  foundation  in  existence  at  the  time  the 
Ipase  was  made  upon  the  lessor's  land,  it  boing  expressly  agreed  that  such 
building  should  be  the  property  of  the  lessee,  and  that  such  lien  was  prior 
to  that  of  a  niortgngee  in  a  subsequent  mortgage. 

2.  In  the  case  presented,  this  court  holds,  that  notwithstanding  such  lease 
may  not  have  been  properly  acknowledged,  it  was  nevertheless  entitled 
to  record  and  was  notice  to  the  subsequent  mortgagee  of  the  le.^sor's  rights. 

3.  Where  a  landlord  deprives  his  tenant  of  the  possession  of  the  rented 
property  he  can  not  recover  rent  during  the  time  the  tenant  is  so  deprived 
of  pos:ie»iUon,  even  if  the  lease  has  not  wholly  terminated. 

[Opinion  filed  December  16, 18S9.] 
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Appba^l  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRANCB  DxBELL,  Judgo,  prcsidiQg. 

This  is  a  suit  in  chancery  brought  in  the  Circuit  Court  of 
Will  County  by  one  of  the  appellees,  Robert  Pilcher,  ap:ainst 
the  First  National  Bank  of  Joliet,  appellant,  and.E.  C.  Hager, 
F.  H.  Riebling  and  Elizabeth,  his  wife,  and  Maria  E.  Dill- 
man,  George  W.  Hyde,  Lorenz  Kitz,  William  Adam  and  J. 
and  J.  G.  Whittier,  as  defendants,  for  the  purpose  of  fore- 
closing two  deeds  of  trust,  executed  by  Riebling  and  wife  to 
E.  C.  Hager,  as  trustee,  dated  respectively  March  5,  1883  and 
August  19,  1881,  and  duly  recorded. 

The  original  "bill  of  complaint  prays  for  a  decree  determin- 
ing the  character  of  the  property  embraced  in  the  trust  deed, 
the  rights  of  the  several  parties  therein,  the  amount  duo 
each,  the  foreclosure  of  the  trust  deeds,  the  sale  of  the  prop- 
erty therein  named,  the  determination  of  the  priority  of  the 
everal  parties  to  the  proceeds,  and  for  general  relief,  and  for 
a  receiver  and  injunction.  The  several  defendants  answered 
the  bill,  and  the  First  National  Bank  and  J.  and  J.  G.  Wliit- 
tier  exhibited  their  respective  cross-bills  in  said  cause.  The 
defendant  Hager,  trustee  in  the  deeds  of  trust,  and  the  defend- 
ant Ritz,  sheriff  of  Will  county,  holding  certain  executions 
against  F.  H.  Riebling  in  favor  of  several  parties  in  his  cause, 
were  nominal  parties  merely. 

The  First  National  Bank,  Robert  Pilcher,  Maria  E.  Dill- 
man  and  the  Whittiers  were  creditors  of  Riebling,  who  was 
the  debtor  and  maker  of  the  trust  deeds  and  the  several 
promissory  no  res  herein  described,  and  as  such  creditors  they 
claimed  certain  interest  in,  and  priority  of  right  to  the  prop- 
erty embraced  in  the  trust  deed,  bearing  date  March  5,  1883, 
as  security  for  indebtedness  due  them  respectively  from  Rieb- 
ling. George  W.  Hyde,  as  Riebling's  lessor  of  the  water 
power  connected  with  the  property  embraced  in  the  trust 
deed  above  stated,  made  claim  for  a  certain,  amount  of  rent 
for  such  water  |X)wer,  accrued  and  accruing. 

William  Adam,  as  Riebling's  lessor  of  the  water  power  con- 
nected  with  the   property  embraced   in   the   trust  deed  of 
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Angast  19,  1884,  claimed  for  rent  for  that  water  power,  and 
claimed  he  had  a  first  and  prior  h'en,  by  virtue  of  the  stipula- 
tion of  his  lease  to  Riebling,  for  the  rent  upon  all  of  the  prop- 
erty covered  by  the  last  mentioned  trust  deed. 

The  First  National  Bank,  appellant,  on  the  other  hand, 
claimed,  as  the  holder  of  the  notes  under  that  deed  of  trust 
and  as  Riebling's  judgment  and  execution  ci*editor,  all  the 
property  embraced  in  that  deed  of  trust,  and  a  priority  of 
right  thereto  as  against  Adam  and  all  other  parties,  as  security 
on  indebtedness  due  it  from  Riebling. 

No  claim  is  made  against  the  bank  (appellant)  by  any  of  the 
parties  (exce])t  Adam)  for  any  share  in  the  proceeds  of  the 
property  embraced  in  this  last  named  trust  deed,  and  the  con- 
tention as  to  the  disposition  of  the  proceeds  of  that  property 
is  confined  to  the  bank  and  Adam  alone. 

Riebling,  being  insolvent,  practically  turned  over  to  his 
creditors  the  property  embraced  in  the  trust  deeds,  leaving 
it  to  those  creditors,  or  the  court,  to  adjust  their  claims 
therein. 

The  sale  of  property  embraced  in  the  first  trust  deed  of 
March  5, 1883,  (to  which  fund  alone  the  Whittiers  made  claim, 
subject  to  the  rights  of  Pilcher,  which  they  conceded,)  resulted 
in  such  a  limited  amount  as  to  leave  nothing  for  the  Whittiers, 
and  they,  thereupon,  dropped  out  of  the  case.  To  the 
amount  allowed  by  the  trial  court  to  Maria  E.  Dillman,  from 
the  proceeds  of  the  last  above  mentioned  sale,  no  objection  is 
made.  .  The  only  parties  interested  in  this  appeal,  therefore,- 
are  the  First  National  Bank,  etc.  (appellant),  and  William 
Adam,  George  W.  Hyde  and  Robert  Pilcher,  appellees  herein, 
as  the  claimed  distributees  of  the  fund  produced  by  the  sale  of 
the  property  embraced  in  the  said  deeds  of  trust  in  accordance 
with  their  several  and  respective  claims  presented  herein. 
No  other  questions  are  involved  in  the  record  before  us,  and 
no  exception  was  taken  to  the  several  orders,  findings  or 
decrees  of  the  court  below,  by  any  of  the  parties  to  the  pro- 
ceeding except  the  First  National  Bank,  appellant. 

The  bank  contends  that  the  trial  court  did  injustice  and 
committed  error  in  this  cause  as  to  the  rights  of  the  appel- 
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lant  in  its  ralingSjfindiDgs,  orders  and  decrees  herein,  and  prays 
an  appeal,  etc.,  which  being  allowed,  the  canse  is  before  us 
for  review  in  those  particulars  only,  as  before  stated. 

Messrs.  Benjamin  Olin  and  A.  O.  Marshall,  for  appel- 
lant. 

1.  The  court  below  committed  error  in  allowing  to  the 
said  appellee,  William  Adam,  under  his  said  leases  with 
Riebling,  $1,255,  as  rent  accruing  after  the  tenant's  ouster 
or  eviction.  Taylor's  Landlord  and  Tenant  (oth  Ed.),  Sees. 
378,  380,  386,  387;  Wade  v.  Halligan,  16  111.  512;  Halligan 
V.  Wade,  21  111.  470  (syllabus);  Smith  v.  Wise  &  Co.,  58  111. 
141;  Lynch  v.  Baldwin,  69  III.  210. 

2.  The  court  below  committed  error  in  denying  the  appel- 
lant's claim  of  priority  to  the  property  embraced  in  said  trust 
deed  of  August  19,  1884,  as  security  for,  and  to  apply  upon, 
the  debt  due  appellant  from  Riebling;  and  in  giving  the 
claim  or  demand  of  appellee  Adam,  for  said  rent  (to  the  full 
amount  allowed),  the  priority  over  said  demand  of  appellant, 
in  the  proceeds  of  the  sale  of  said  property. 

Appellee  Adam,  as  we  understand  it,  can  iind  no  pretext 
for  his  claim  of  priority  as  against  appellant,  except  under 
one  of  three  different  theories :  First,  landlord's  lien ;  second, 
levy  of  his  said  distress  warrant;  third,  lien  under  the  terms 
of  his  leases. 

(1)  There  waff  no  landlord's  lien.  Herron  v.  Gill,  112  HI. 
247;  Morgan  v.  Campbell,  22  Wall.  381. 

(2)  Adam  had  no  prior  rights  by  virtue  of  the  levy  under 
his  distress  warrant 

For  that  levy  was  made  March  5,  1886;  but  the  said  trust 
deed  for  the  security  of  appellant  was  made  and  recorded 
August  20,  1884,  over  a  year  and  a  half  before  such  levy,  and 
was  in  full  force  by  its  terms. 

Again:  The  levy  under  the  distress  warrant  was  void, 
because  it  was  made  upon  that  species  of  property  which  is 
not  the  subject  of  or  liable  to  distress  for  rent. 

(a)  Such  property  was  a  fixture,  formed  a  part  of  the  lease- 
hold estate,  and  was  a  chattel  real.  Taylor's  Landlord  and 
Tenant,  Sees.  544,  545. 
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** Fixtures  which  may  be  removed  by  the  tenant  during  hie 
term,  conBtitnte  part  of  the  freehold  until  severed  therefrom. 
Wood's  Landlord  and  Tenant,  Sees.  527,  529 ;  Griffin  v.  Marine 
Co.  of  Chicago,  52  111.  130,  Par.  7  of  syllabus;  Statute  of 
Illinois,  Chap.  30,  Sec.  38,  Par.  40,  and  Chap.  77,  Sec.  3, 
"Real  Estate  Defined;"  Dobschuetz  v.  Holliday,82  111.  371; 
Jenney  v.  Jackson,  6  IH.  App.  32;  Conklin  v.  Foster,  57  111. 
105,  syllabus.  Par.  5. 

(b)  The  property  being  a  fixture,  etc.,  was  not  liable  to  dis- 
tress for  rent.  Taylor,  Landlord  and  Tenant,  Sec.  592;  Wood's 
Landlord  ^nd  Tenant,  Sec.  543;  Kassing  v.  Keohane,  4  III. 
App.  461. 

(3)  Adam  did  not  have  a  prior  lien  or  right  to  the  mill  and 
machinery  affixed,  by  means  of  or  through  any  stipulation 
in  the  leases. 

{a)  In  the  clause  in  question  (if  the  clause  liave  any  legal 
force  at  all)  the  words  "goods,  chattels,  or  other  property," 
should  be  held  to  be  liinited  to  chattels  personal;  or  to  that 
species  of  personal  property  liable  under  the  law  to  distress 
for  rent.  The  subject  then  and  in  that  connection  under 
consideration  by  the  parties  was  distress  for  rent  and  waiver 
of  the  statutory  exemptions  in  favor  of  a  debtor.  We  have 
already  seen  that  distress  for  rent  can  only  be  made  upon 
chattels  personal.  Again :  In  the  waiver  of  exemption  rights, 
the  parties  could  have  had  in  contemplation  only  personal 
chattels^  or  such  goods  as  are  specified  in  the  exemption  act, 
under  the  head  of  "Articles  of  Personal  Property."  No 
paper  mills,  etc.,  or  leasehold  estate  and  fixtures,  are  specified 
under  that  head. 

The  only  other  species  of  property  protected  by  the  ex. 
emption  act  is  the  homestead,  which  evidently  was  not  con- 
templated or  involved.  If  the  above  construction  is  given  to 
said  clause  (assuming  the  clause  to  be  of  any  real  validity) 
then  the  property  embraced  in  said  trust  deed  can  not  be 
affected  by  the  existence  of  such  clause.  Again :  As  regards 
the  matter  of  the  waiver,  it  is  held  that  such  waiver  is  void* 
Kecht  V.  Kelly,  82  HI.  147. 

(J)  To  create  by  written  contract  a  valid  lien  on  property, 
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as  against  third  persons,  not  mere  volunteers,  the  property 
should  be  in  existence  at  the  time  of  the  contract  .  "Where 
property  to  be  afterward  aoquired  or  created,  is  mortgaged 
in  advance,  especially  if  not  specifically  designated  in  the 
instrument,  the  mortgage  affords  no  existing  lien.  Hence,  the 
appellant's  judgment  liens  and  execution  levies  thereon,  were 
valid  and  prior  and,  indeed,  exclusive. 

Subsequently  acquired  property  is  not  held  by  mortgage 
etc.  Hunt  v.  Bullock,  23.111.  320,  324,  foot;  Getting  v.  Nel- 
son, 86  111.  593,  foot;  594:,  top  (syllabus,  p.  591) ;  2  Hilliard 
on  Mortgages,  (4th  Ed.)  p.  410,  Sec.  7,  etc.  Winslow  v. 
Merchants,  etc.,  4  Met.  306;  Moody  v.  Wright,  13  Met  17. 

This  last  case  holds  that  the  same  rule  obtains  in  equity  as 
at  law;  that  the  property  must  be  in  existence,  etc.  (p.  30). 

(c)  Not  only  must  the  property  be  in  existence,  but  it 
should  be  properly  described  in  the  instrument  by  which  a 
lien  upon  it  is  sought  to  be  given,  in  order  to  create  a  valid 
lien  as  against  subsequent  mortgagees.  In  the  clause  relied 
upon  as  creating  a  lien  upon  the  mill,  machinery,  etc.,  the 
description,  and  the  onli/  one,  is,  "  any  and  all  goods,  chattels 
or  other  property  belonging  to  said  party  of  the  second  part." 
Such  an  indefinite  designation  (for  it  is  not  a  description  at 
all)  would,  we  submit,  be  fatal  to  the  validity  of  an  ordinary 
mortgage  or  deed,  as  to  third  parties. 

Messrs.  Garnsey  &  Knox,  for  appellee  Adam. 

Mr.  George  S.  House,  for  appellee  Pilch«r. 

Messrs.  Higgins  &  Akin,  for  appellee  Hyde. 

TTptok,  p.  J.  The  errors  in  substance  in  this  record  com- 
plained of  and  which  we  are  called  upon  to  examine,  are 
brieflv  these : 

First.  It  is  claimed  the  trial  court  erred  in  the  allowance 
to  Wm.  Adam  of  a  sum  of  rent  too  large  and  for  a  longer  time 
than  was  proper  or  lawful;  in  giving  the  allowance  so  im- 
properly made  to  Adam  priority  over  the  claim  of  appellant 
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in  the  distribution  of  the  proceeds  of  the  property  embraced 
in  the  trust  deed  of  Aug.  19,  1884,  and  indenting  the  appel- 
lant's claim  of  priority  thereto;  in  allowing  Adam  his  costs 
in  full  out  of  the  fund  produced  by  such  sale  and  in  allowing 
costs  against  the  appellant. 

Second.  That  the  trial  court  also  erred  in  allowing  to 
Geo.  W.  Hyde,  one  of  the  appellees,  too  large  a  sum  or  amount 
for  rent  "accrued  and  accruing  under  the  lease  from  him  to 
Reibling  of  date  August  1,  1881,  and  in  the  directions  given 
to  the  receiver  in  the  decree  as  to  the  basis  of  settlement  and 
payment  of  such  rent. 

Third.  That  the  trial  court  erred  in  denying  the  claim  of 
appellant  to  all  the  outstanding  notes  under  the  trust  dqed  of 
March  5,  1883  (except  the  note  held  by  Maria  E.  Dillman),  a 
collateral  security  for  appellant's  claims  against  Reibling,  and 
in  the  order  made  for  the  distribution  of  the  proceeds  arising 
from  the  sale  of  the  property  in  that  deed  of  trust  described 
in  favor  of  Eobert  Pilcher,  one  of  the  appellees. 

The  leaser  from  Adam  to  Eiebling  of  the  water  power 
out  of  which  this  contention  in  part  arose,  which  was  duly 
placed  of  record  October  10,  1878,  contained  this,  among 
other  provisions:  "Meaning  and  intending  hereby  to  give  the 
said  party  of  the  first  part,  his  heirs,  executors  and  adminis- 
trators or  assigns,  a  valid  and  first  lien  upon  any  and  all  goods, 
chattels  or  other  property  belonging  to  the  said  party  of  the 
second  part  (Riebling),  as  security  for  the  payment  of  the  rent 
in  the  manner  and  at  the  time  thereinbefore  mentioned,  any- 
thing therein  contained  to  the  contrary  notwithstanding." 

It  will  be  observed  that  the  Joliet  paper  mill,  upon  the 
execution  of  the  above  mentioned  lease,  was  erected  upon 
premises  entirely  owned  by  Adam,  in  and  to  which  the  lessee, 
Riebling,  had  but  a  leasehold  interest,  and  the  buildings  sub- 
sequently erected  thereon  were  placed  upon  the  foundation 
erected  and  existing  upon  such  leasehold  estate  prior  to  the 
execution  of  the  lease,  the  buildings  not  being  attached  to 
such  foundation,  and  that  it  was  explicitly  agreed  that  such 
mill  buildings  and  machinery  therein  to  be  placed  were  to  be 
the  property  of  the  lessee,  Riebling,  upon  which  the  lessee 
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was  to  pay  taxes.  The  taxes  upon  the  realty  was  to  be  paid 
by  the  lessor,  by  the  express  condition  of  the  lease.  The  con- 
tention of  the  lessor  that  this  was  but  a  chattel  interest,  seems 
fully  established.  By  the  express  provisions  of  the  lease  the 
lien  of  the  lessor  for  the  payment  of  the  after-accruing  rent 
(contained  in  the  lease  of  July,  1877,  and  that  of  July,  1879), 
was  to  extend  to  and  embrace  ''any  and  all  goods,  chattels  and 
other  property  belonging  to  the  lessee." 

It  will  be  fui*ther  observed  that  in  the  mortgage  deed  of 
trust  executed  by  Riebling  to  the  appellant,  bearing  date 
August  19,  1884,  out  of  which  this  contention  has  in  greater 
part  arisen,  this  Joliet  paper  mill  and  Riebling's — appellant's 
gi'antor's — interest  therein,  is  covenanted  to  have  been  "a 
leasehold intereat  in  the  real  estate  therein  described,  and  the 
02/mer^  possessor  a/ad  occupant  of  the  paper  mill  therein  situ- 
ate^ \yith  appurtenances,  etc." 

Under  these  facts  we  feel  constrained  to  hold,  the  rent  due 
the  defendant  Adam  under  the  leases  before  mentioned  was 
a  valid  lien  on  the  Joliet  paper  mill  and  fixtures  therein,  in 
possession  of  the  lessee  at  the  time  of  executing  the  mortgage 
to  appellant,  and  prior  in  time,  and  superior  in  equity  and 
right  to  that  of  the  appellant,  acquired  under  and  by  virtue 
of  the  said  mortgage  deed  of  trust. 

That  as  a  condition  to  the  foreclosure  in  equity  of  its  mort- 
gage trust  deed  on  Biebliug's  leasehold  estate  and  fixtures,  the 
appellant  bank  must  be  subordinated  to  the  equitable  lien  of 
Adam  to  receive  his  rent  from  the  property  so  mortgaged. 
It  is  by  the  terms  of  the  lease  itself  that  such  lien  was  created 
and  preserved,  and  the  appellant  bank  could  acquire  no  rights 
to  the  property  covered  thereby,  except  subject  to  such  lease, 
of  which  it  had  notice,  or  at  least  such  notice  as  must  be  held 
sufficient  to  put  it  upon  inquiry,  which  must  have  recited  in 
notice  to  the  appellant  of  all  the  rights  of  Adam.  Hence  the 
decree  of  the  Circuit  Court  holding  the  lease  an  equitable 
mortgage,  was,  in  our  judgment,  correct  1  Jones  on  Mort- 
gages, Sec.  162-168;  Story's  Equity  Jurisprudence,  Sec.  1231; 
Ketchum  v.  St.  Louis,  11  Otto  (U.  S.),  101,  308;  Evans  v. 
Mayo,  6  111.  App.  121  and  340;  Peckham  v.  Haddock, 
36  III.  45  and  cases  cited;  Chad  wick  v.  Clapp,  69  111.  121. 
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That  the  appellant  was  charged  with  notice  or  put  upon 
inquiry  by  which  full  knowledge  of  all  the  facts  would  have 
been  obtained,  see  Burt  v.  Coleman,  89  111.  368,  and  cases 
cited;  Citizens  Bk.  v.  Dayton,  116  III.  204,  and  cases  cited. 

Conceding,  for  the  purpose  of  argument,  that  the  lease  from' 
Adam  to  Kiebling  was  not  properly  acknowledged,  and  a 
description  of  the  property  therein  entered  upon  the  "docket 
of  the  justice  as  claimed  by  appellant,  that  would  not,  if  true, 
determine  the  claim  of  appellant  to  the  extent  contended  for 
in  the  case  at  bar.  The  51st  section  of  the  conveyance  act 
provides  that  "Deeds,  mortgages  and  other  instruments  of 
writing  relating  to  real  estate  shall  be  deemed  from  the  time 
of  being  liled  for  record,  notice  to  subsequent  purchasers  and 
creditors^  though  not  acknowledged  or  proven  according  to 
law.  And  Sec.  38  of  the  same  act  provides  that  the  term 
"real  estate,"  as  used  in  that  act,  shall  be  construed  as  co- 
extensive in  meaning  with  lands,  tenements  and  heredita- 
ments, and  as  embracing  all  chattels  realP 

In  Willoughby  v.  Lawrence  et  al.,  116  111.  20,  it  was  held 
that  a  lease  of  certain  real  estate  was  a  chattel  real,  and 
although  not  acknowledged  or  proven  according  to  law,  was 
entitled  to  record,  to  give  notice  of  such  leasehold  interest  of 
the  lessor  therein  named;  and  that  a  contract  by  the  lessees 
conveying  the  use,  for  certain  purposes,  of  the  fences  and 
buildings  upon  the  land,  involving  a  right  of  way  over  the 
land  for  its  enjoyment,  was  an  instrument  in  writing  relating 
to  a  chattel  real,  and  as  such  was  entitled  to  record,  and  that 
such  record  affected  subsequent  purchasers  and  creditoi-s 
wUh  notice.  Reed  v.  Kemp,  16  111.  445;  Dandy  v.  Chambers, 
23  111.  369;  McCann  v.  Day,  57  III.  101;  Harris  v.  Johnson, 
31  K  J.  Eq.  174. 

The  claim  for  rent  due  Adam  which  was  allowed  by  the 
court  below,  consisted  of  two  items,  the  one  for  the  sum  of 
$1,908.67,  being  for  the  rent  accruing  from  March  5,  1886,  to 
January  1,  1887,  on  which  last  named  date  Adam  issued  his 
distress  warrant  against  Biebling,  levied  the  same  upon 
the  paper  mill  with  all  its  machinery,  fixtures  and  appurte- 
nances, from    thenceforth  entirely   dispossessing  his  tenant, 
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Riebling,  tliercfrom.  The  other  item  was  for  rent  claimed 
to  be  due  Adam  from  January  1, 1887,  to  June,  1887,  amount- 
ing to  the  Bum  of  $1,255.  This,  it  will  be  seen,  was  for 
rent  claimed  from  the  time  tlie  tenant,  Riebling,  was  dispos- 
sessed by  Adam,  being  the  time  the  property  (pajier  mill) 
was  actually  in  the  possession  of  the  receiver,  which  was, 
by  agreement  of  the  parties,  from  February  8, 1887,  or  when 
he  actually  took  possession,  March  8,  1887.  The  appellee, 
Adam,  purchased  the  "  Jolict  Paper  Mill,"  its  machinery  and 
appurtenances,  at  sale  by  the  receiver  on  the  25th  of  June, 
1887,  for' $3,500. 

This  item  of  $1,255,  which  was  allowed  Adam  in  the  court 
belowj  IS  now  especially  objected  to  as  being  unjust  and  inequi- 
table, in  that,  for  that  period  in  which  the  rent  is  claimed  to 
have  accrued,  the  lessee,  Riebling,  was  not  liable  for  any  rent, 
and  hence  for  that  period  no  rent  was  due  Adam.  We  are 
of  the  opinion  that  this  last  named  item  was  improperly 
allowed  to  Adam,  and  for  the  obvious  reason  that  Adam  in 
fact  dispossessed  Riebling  on  the  1st  of  January,  and  he  never 
after  that  time  was  let  into  the  possession  of  the  leasehold 
interest  or  any  part  thereof,  and  the  receiver,  who  took  it  only 
a  short  time  before  the  sale  to  Adam,  could  make  no  use  of  it. 

The  law  in  this  State  is  well  settled,  that  when  the  landlord 
deprives  his  tenant  of  the  possession  of  the  rented  property 
he  can  not  recover  rent  during  the  time  the  tenant  was  so  dis- 
possessed, and  such  loss  of  possession  by  the  tenant,  even  if 
the  lease  has  not  wholly  terminated,  may  be  recouped  in  a 
suit  to  recover  the  rent.  II  ay  den  v.  Smith,  63  111.  430;  Lynch 
V.  Baldwin,  69  111.  201;  Merrian  v.  Fetsen,  81  111.  62,  and 
cases  cited. 

The  bank,  as  the  assignee  under  the  mortgage  deed  of  trust, 
after  condition  broken,  where  the  court  has  jurisdiction  to 
make  an  equitable  adjustment,  may  interpose  the  same 
defense. 

There  is  no  pretense  that  Riebling  consented  to  allow  such 
claim  for  rent  after  Adam  took  possession,  or  after  the  prop- 
erty was  in  the  possession  of  the  receiver;  and  to  charge  him 
with  the  rent,  when  he  was  prevented  from  making  any  pos- 
vible   use   of  the  leasehold  propert  y,  would,  it  seems  to  us, 
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be  rank  injustice,  and  more  especially  so  in  this  case,  as  Adam 
biaiself  was  responsible  for  tbis  state  of  aflfairs. 

We  tbink,  under  tbe  circumstances  in  evidence  in  tbis  case, 
tbat  Riebling  was  allowed  tbe  full  control  for  disposition  of 
tbe  six  notes  of  date  Marcb  5,  1883,  of  tbe  series  of  fifteen,  for 
$1,000  eacb,  and  tbat  tbe  appellee  Pilcber  bad  tbe  rigbt  and 
was  entitled  to  receive  his  j>ro  ra^asbare,  even  of  tbe  note  be 
purcbased  of  Mrs.  Socbner,  and  tbe  $145  surplus. 

Tbe  taking  of  tbe  notes  as  collateral  was  tbe  same  and  witb 
like  effect  as  a  purcbase,  in  tbis  case,  to  tbe  extent  of  tbe  debt 
tbereby  secured. 

As  to  tbe  claim  tbat  tbe  court  below  erred  in  tbe  matter  of 
allowance  to  Hyde  for  rent  of  bis  water  power  from  February 
1, 1887,  we  bold  tbat  allowance  was  not  erroneous.  Tbe  court 
was  justified,  we  tliink,  from  tbe  evidence,  iu  its  finding  tbat 
Riebling  used  tbe  water  power  under  tbe  lease  to  tbe  extent 
of  132  boi-se  power. 

Tbe  decree  will  be  reversed  and  tbe  court  below  directed 
to  disallow  tbe  claim  of  Adam  for  rent,  amounting  to  $1,255, 
and  allowed  appellant  as  above  stated. 

Tbe  apportionment  of  costs  as  fixed  by  tlie  court  below  was 
so  largely  in  its  discretion,  tbat  we  will  not  interfere  witb  its 
exercise.  The  decree  of  tbe  court  below  as  to  tbe  claims  of 
Pilcber  and  Hyde  is  approved  and  tbe  costs  in  tbis  court  will 
be  equally  divided  between  appellant  and  tbe  appellee  Adam. 

Tbe  decree  is  reversed  and  tbe  cause  remanded  to  the  Cir- 
cuit Court  witb  directions  to  modify  its  decree  in  conformity 
with  tbe  views  above  expressed. 

Reversed  and  remanded  with  directions. 


Samuel  C-  Wiley 

V. 

William  Deeri ng  et  al. 

Partner shipfi — Limitation  of  Partner^ s  Authority — Secret  Agreement 
'Voidability  qf,  as  to  Innocent  Third  Parties. 
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Wben  iDdividnals  hold  themselves  out  to  the  world  as  partDers  and  all 
of  them  have  or  are  chargeable  with  knowledge  of  the  character  of  business 
openly  and  publicly  transacted  by  one  or  more  of  the  members  of  the  firm. 
Ho  member  thereof  will  be  relieved  from  responsibility  for  acts  done  by 
another,  with  third  persons  innocently  and  in  good  faith  dealing  with  such 
partner  or  partners  acting  apparently  within  the  scope  of  the  partnership 
business,  although  such  acts  may  be  in  excess  of  the  authority  of  the  part- 
ners so  dealing  under  a  private  agreement  between  the  members  of  the 
firm. 

[Opinion  filed  Deccmt>or  16, 1889.] 

Appeal  from  the  Circuit  Conrt  of  La  Salle  Connty;  the 
Hon.  DoBANCB  DiBELL,  Judge,  presiding. 

Messrs.  J.  H.  Eckels,  Samuel  Eicholson  and  William  L. 
8bei.ey,  for  appellant. 

Mr.  D.  B.  Snow,  for  appellee. 

O.  B.  Smith,  J.  This  was  a  sait  in  assumpsit  by  appelleo 
against  appellant  upon  a  promissory  note  executed  in  the  firm 
name  of  O.  J.  Wilson  &  Co,  This  firm  was  composed  of  O.  J. 
Wilson,  William  Wilson  and  Samuel  C.  Wiley,  appellant. 
This  firm  was  organized  for  the  purpose  of  carrying  on  a 
general  blacksmithing  and  repair  shop,  and  the  capital  limited 
to  $500.  ITie  contract  of  partnership  limited  the  business  to 
this  capital,  and  no  enterprise  or  business  was  to  be  entered 
upon  which  involved  an  increase  of  the  capital.  O.  J.  Wil- 
son and  his  son,  William  Wilson,  were  engaged  in  banking  in 
the  same  village.  The  son,  with  a  clerk  (Hiller)  managed  the 
bank,  and  the  father,  O.  J.  Wilson,  lived  upon  his  farm  and 
carried  it  on.  Samuel  C.  Wiley  was  also  engaged  in  other 
business,  and  we  gather  from  the  record  that  neither  O.  J. 
Wilson  nor  Mr.  Wiley  paid  much  attention  to  either  the  bank 
or  the  shop,  and  that  the  son  practically  had  charge  of  and 
managed  both  concerns.     Wiley   was  not  interested  in  the 

bank. 

The  contract  of  partnership  relating  to  the  blacksmith 
shop  was  a  purely  private  affair  among  the  partners  with  no 
notice  to  the  world  or  appellee  of  its  terms.  i 
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While  the  business  was  thus  running  along  William  Wilson 
desired  the  firm  to  add  to  their  blacksmith  business  the 
additional  business  of  dealinp^  in  agricultural  implements,  but 
O.  J.  Wilson  and  appellant,  Wiley,  offered  to  prove  that  they 
objected  to  buying  and  selling  implements,  but  agreed  that 
William  Wilson  might  handle  that  class  of  goods  in  his  own 
name  on  commission  only.  Thereupon  William  Wilson,  the 
manager  of  the  shop,  commenced  dealing  in  agricultural 
implements  under  a  commission  contract  executed  in  the  firm 
name.  This  business  he  carried  on  some  two  or  three  years 
nnder  the  firm  name  of  O.  J.  Wilson  &  Co.  The  letter  heads 
and  contracts  were  all  printed  and  executed  in  that  name 
The  shipment  of  implements  were  in  that  name,  and  there 
was  nothing  in  the  management  of 'the  business  to  notify  a 
stranger  that  there  was  any  limitation  to  the  terms  of  partner- 
ship or  that  William  Wilson  did  not  have  full  authority  to 
bind  the  firm  for  the  purchase  price  of  these  goods,  so  received 
from  time  to  time,  under  what  is  called  a  commission  contract. 

Some  time  before  the  execution  of  the  note  sued  on  the 
agent  of  appellee  called  on  William  Wilson  at  the  bank  for  a 
settlement  for  the  machines  received  and  sold,  and  which  had 
not  been  paid  for.  The  amount  was  ascertained  and  William 
Wilson  directed  Hiller,  the  clerk  or  cashier,  to  prepare  a  note 
for  the  amount  and  directed  him  to  sign  it  with  the  firm  name 
of  O.  J.  Wilson  &  Co.,  which  was  done  and  the  note  handed 
to  the  agent  of  appellee.  Not  being  paid  at  maturity  this 
suit  was  brought 

It  appears  that  yonng  Wilson  so  managed  the  bank  and  the 
blacksmith  and  agricultural  implement  business  that  he  in- 
volved both  his  father  and  Mr.  Wiley  in  financial  ruin  and 
became  himself  a  defaulter  and  fied  the  country. 

The  abstract  does  not  inform  us  what  pleas  were  interposed 
by  the  defendants,  but  the  only  defense  offered  by  appellant, 
Wiley,  was  a  want  of  authority  on  the  part  of  William  Wil- 
son to  bind  the  firm  for  these  agricultural  implements  by 
giving  the  firm  note  therefor.  The  defendants  offered  to 
prove  that  the  firm  was  only  to  do  a  commission  business  and 
that  William  Wilson  was  prohibited  from   doing  any  other 
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-  '.'{    ■  :    ^ll^i:lt^^;  that   O.  J.  Wilson  and    appellant  under- 
^v.  .'i:  a.l  ihe  time  that  the  implements  were  being  handled 

■  a  v;"*ii.u.^olun  and  that  Wiley  did  not  know  anything  to  the 

■  •:..i:uv,  iiutil  after  the  failure;  but  there  was  no  proof  nor 
/.«.r  :u  \H'o\e  that  appellee  ever  knew  anything  of  this  secret 

..I'iLK^LauUiiii^.  The  contract  under  which  these  implements 
ALIO  luiui^ijcd  was  a  contract  in  the  firm  name  of  O.  J.  Wil- 
-i  li  Oc  Co.,  and  that  contract  bound  them  to  pay  for  such 
:iiaca;iies  as  they  were  received  and  sold.  But  the  court 
t  \cluJed  the  offered  evidence  on  the  ground  that  it  was  no 
.K'lUUf^  to  the  note  to  prove  a  private  and  secret  understand- 

Mi;  between  members  of  afirm.  limiting  their  liabil it}',  without 
;  iv)oi  of  knowledge  on  the  part  of  Deering  &  Co.  of  the 
cM^tenve  of  that  kind  of  a  contract  between  the  members  of 
tlic  turn.  And  the  court  further  directed  the  jury  to  find 
lor  the  plaintiff  for  the  amount  of  the  note,  which  they  did; 
and  tliereupon  the  court,  after  overruling  a  motion  for  a  new 
tiiul,  gave  judgment  for  appellee  upon  the  verdict.  Appel- 
lant, Wiley,  brings  the  case  here  on  appeal,  and  assigns  the 
ruling  of  the  court  in  excluding  all  his  evidence  and  directing 
a  \crdict  for  the  plaintiff  as  error. 

Wo  think  there  was  no  error  in  tliis.  Tlie  evidence  offered 
by  the  defendant  alone,  without  proof  of  the  notice  of  such 
axieemont  between  the  partners  brought  home  to  appellee, 
would  amount  to  nothing  and  be  no  defense.  When  parties 
hold  themficlves  out  to  the  world  as  partners  in  any  particular 
Uud  of  business,  and  knowing  in  fact,  or  chargeable  with 
knowledge  of  the  tjharacter  of  the  business  transacted  by  one  or 
hu»re  6i  them,  openly  and  publicly,  they  will  not  be  relieved 
from  the  unauthorized  acts  of  any  member  of  the  firm,  but  done 
apparently  within  the  scope  of  the  business,  as  against  persons 
(Umling  in  good  faith  with  the  firm,  withoutjany  notice  that 
the  act  of  the  partner  is  not  within  the  scope  of  his  authority. 
Koerot  agreements  are  good  and  valid  as  among  partners,  but 
I  liny  are  unavailing  to  bind  strangers,  who  deal  with  the  firm 
without  notice  of  such  agreement.  Winthrop  v.  The  Bank, 
fj  Peters,  529;  Bank  v.  Eldral,  9  Wallace,  548. 
There   was  really  nothing,  therefore,  offered  against  the 
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note,  and  it  was  proper  for  the  coart  to  direct  the  jury  to  find 
for  tlie  ])laintiff.  The  same  questions  presented  in  this  record 
were  before  this  court  at  a  former  term  in  the  case  of  Wilev 
V.  Tliompson,  23  111.  App.  199,  and  upon  the  same  state-  of 
facts  80  far  as  the  defense  interposed  was  concerned,  and  we 
then  held  that  the  defense  offered  constituted  no  defense. 

And  a^ain  in  Wiley  v.  Stewart,  23  111.  App.  236,  and 
appealed  from  there  to  the  Supreme  Court  and  reported  in 
122  111.  525,  the  same  rulinor  was  affirmed.  These  cases  are 
decisive  and  conclusive  of  the  one  at  bar  and  against  the  con- 
tention of  appellant. 

Finding  no  error  in  this  record  the  judgment  is  affirmed. 

Judgment  ajjinned. 


The  First  National  Bank  of  Ottawa  74  *^ 

V. 

Susanna  Daly. 

Judgments — Cotifession  before  Clerk — Practice  Act,  Sec.  66 — Vacation. 

The  period  of  the  adjournment  of  one  of  the  Circuit  Courts  from  Thursday 
forenoon  until  the  succeedin)?  Monday  is  to  be  considered  a  vacation  within 
the  meaning  of  Sec.  66  of  the  Practice  Act,  and  a  confession  of  judgment 
entered  within  that  time  before  the  clerk  of  the  court  is  valid. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of   La  Salle  County;  the 
Hon.  DoKANCB  DiBELL,  Judgc,  presiding. 

Mr.  LoBENzo  Leland,  for  appellant. 

We  have  the  well  settled  law  that  the  clerk  can  not  enter  a 
valid  judgment  in  term  time  (Anderson  v.  Field,  6  111.  Ap]». 
307),  and  the  decision  of  a  divided  court  that  an  adjournment  . 
of  thirty-two  days  will  be  construed  to  be  vacation  for  the 
purpose  of  allowing  the  clerk  to -enter  judgments.  Conkling 
V.  Ridgley,  112  111.  36;  Field  v.  Ridgley,  116  111.  424. 
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The  qnestioDy  then,  is,  whether  a  short  adjournment,  as  in 
the  present  case,  is  term  time  or  vacation.  The  length  of  the 
adjournment,  accurately,  was  from  Thursday  forenoon  to  the 
following  Monday  forenoon.  Court  was  in  actual  session  on 
Thursday  and  on  Monday,  so  that  Friday  and  Saturday  were 
the  only  days  wheii  court  was  not  in  actual  session.  Appel- 
lee's judgment  was  entered  on  Saturday.  It  is  a  very  com- 
mon thing  for  courts  to  be  adjourned  on  Saturday,  for  the 
convenience  of  witnesses,  jurors  and  others.  If  this  adjourn- 
ment was  vacation,  then,  on  principle,  all  adjournments,  how- 
ever short,  would  be  vacations.  Whenever  parties,  for  any 
reason,  prefer  to  avoid  the  publicity  of  open  court  or  the 
scrutiny  of  the  judge,  they  could  wait  till  court  adjourned 
temporarily,  and  enter  the  judgment  before  the  clerk.  In 
other  words,  the  clerk  would  have  authority  to  enter  judg- 
ment at  any  time  when  court  was  not  in  actual  session,  and 
there  would  be  practically  no  difference  between  an  adjourn- 
ment and  a  vacation.  Every  day  the  exact  hour  and  minute 
of  the  openings  and  adjournments  of  court  must  be  noted  and 
also  the  exact  hour  and  minute  of  the  entry  of  a  judgment  by 
the  clerk,  ojjl  confession,  so  as  to  establish  the  validity  of  the 
judgment. 

It  may  be  that  an  adjournment  for  a  period  of  thirty-two 
days  was  so  long  and  ill-advised  as  to  make  it  necessary  to  con. 
strue  it  as  embraced  within  the  meaning  of  the  legal  term 
i*  vacation,"  in  the  particular  case  referred  to.  But  we  insist 
that  it  is  aa  unwarranted  enlargement  of  the  well-recognized 
meaning  of  the  word  "vacation''  to  make  it  include  all  the 
various  adjournments  which  may  take  place  during  a  term  of 
court,  whether  such  adjournments  are  for  a  few  hours,  or 
from  day  to  day,  or  for  several  days. 

Such  radical  change  in  the  generally  accepted  meaning  of 
the  word  "vacation"  seems  to  be  uncalled  for,  as  judgments 
by  confession  on  judgment  notes  are  already  so  expeditiously 
and  so  easily  obtained,  that  a  man  who  has  given  a  judgment 
note  never  knows  when  he  is  safe  from  a  judgment  and  exe- 
cution thereon. 

Messrs.  Fowler  Bbothebs,  for  appellee. 
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Lacey,  J.  The  Circuit  Court  of  La  Salle  County  having 
been  in  session  for  some  weeks  and  being  still  in  session  on 
Thursday,  December  8, 1888,  adjourned  on  the  forenoon  of  that 
day  till  Monday,  December  12,  1888.  The  principal  cause  of 
tlio  adjournment  was  the  death  of  E.  F.  Bull,  a  prominent 
attorney  of  that  court  whose  funeral  took  place  on  Friday,  the 
following  day,  December  9th,  and  which  the  judge  and  lawyers 
of  that  court  attended  in  a  body.  The  funeral  bein^  Friday, 
the  judge,  having  finished  a  jury'trial  on  Thursday,  considered 
itunadvisable  to  take  np  any  new  cases  until  Monday  follow- 
ing, and  so  dismissed  the  jury  and  adjourned  court  until  Mon- 
day, when  it  opened  and  continued  in  session,  except  neces- 
sary adjournments,  for  about  three  weeks  before  adjourning 
for  the  term.  On  Saturday,  December  10th,  while  court  was 
adjourned,  Susanna  Daly,  the  appellee,  took  judgment  by 
confession  before  the  clerk  of  the  court  against  James  Baker 
and  J.  R.  Daly  for  the  sum  of  $2,628.48  and  costs  of  suit. 
The  clerk  immediately  issued  execution  thereon,  which  was 
placed  in  the  hands  of  the  sheriflF,  and  he,  by  virtue  thereof, 
levied  on  the  property  of  the  defendants  in  the  execution,  con- 
sisting of  a  stock  of  groceries.  On  the  same  day  appellant 
obtained  a  judgment,  to  which  thei*e  is  no  objection,  against 
the  same  defendants,  in  the  County  Court  of  the  same  county, 
while  the  same*was  in  session,  for  $515,  and  execution  was 
duly  issued  thereon,  and  also  placed  in  the  hands  of  the  sheriff 
on  the  same  day^  but  subseqnently  to  the  first  above  named 
execution  of  appellee,  and  a  levy  made  on  the  same  stock  of 
goods  subsequently  to  the  levy  of  appellee.  The  sheriff  pro- 
ceeded to  sell  the  goods  so  levied  upon  and  realized  from  the 
sale  the  sum  of  $1,729.56,  after  the  ^payment  of  his  expenses 
and  costs. 

On  the  28th  day  of  December,  1888,  appellee,  by  her  attor- 
neys, moved  the  court  for  rule  on  the  sheriff  to  show  cause 
why  he  should  not  pay  over  to  her  the  proceeds  of  the  sale 
under  the  execution  issued  on  her  judgment.  On  December 
29,  1888,  the  appellant  made  a  motion  asking  for  rule  on  the 
sheriff  and  appellee  to  show  cause  why  the  judgment  entered 
in  her  favor  should  not  be  vacated  and  set  aside  as  to  the 
judgment  of  the  appellant 
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The  motion  of  the  ap|M3llant  was  denied  and  the  motion  of 
appellee  allowed,  and  the  BheriflE  was  ordered  to  pay  over  to 
her  the  proceeds  of  the  said  sale  except  costs  and  expenses,  to 
which  ruling  of  the  court  the  appellant  at  the  tim2  excepted, 
and  brings  the  case  here  by  appeal,  asking  a  reversal  of  tlie 
order  of  the  court 

The  only  question  presented  here  is  whether  the  judgment 
of  the  appellee  was  invalid  because  confessed  during  the 
adjournment  of  the  Circuit  Court  and  before  the  clerk  alone. 
Does  the  confession  of  the  appellee's  judgment  at  the  time  and 
in  the  manner  it  was  done  come  within  the  provisions  of  Sec. 
66  of  the  Practice  Act,  Eevised  Stat.  Ch.  110? 

And  this  is  now  the  question  we  will  proceed  to  consider. 

The  section  in  question  provides  as  follows,  viz.:  "Any 
jKjrson  for  a  debt  bona  fide  due  may  confess  judgment  by 
himself  or  attorney  duly  authorized,  either  in  tenn  time  or 
vacation,  witliout  process.  Judgments  entered  in  vacation 
sliall  have  like  force  and  effect,  and  from  the  date  thereof 
become  liens  in  like  manner  and  extent  as  judgments  entered 
in  term." 

The  question  here  is  whether  an  interim  during  an  adjonrn- 
mcnt  of  the  Circuit  Court  for  two  judicial  days  can  be  called 
a  vacation  within  the  meaning  of  the  statute.  It  is  contended 
on  the  part  of  the  appellant  that  it  can  not  be  regarded  as 
vacation. 

On  the  other  hand  it  is  insisted  by  the  appellee  that  this 
time  should  be  considered  a  vacation. 

Fortunately  the  question  of  what  is  vacation  has  received 
a  very  careful  consideration  by  the  Supreme  Court  in  Conk- 
ling  V.  Ridgley,  112  111.  36,  and  the  same  principle  has 
been  affirmed  in  Field  v.  Eidgley,  116  111.  424. 

The  question  in  the  first  named  of  the  above  cases  has 
received  so  careful  and  able  a  discussion  at  the  hands  of  the 
judge  who  wrote  that  opinion  that  there  remains  little  to  bo 
said  on  the  question,  and  we  will  not  attempt  any  extended 
discussion  here.  Suffice  it  to  say,  it  is  established  by  the 
opinion  in  that  case  that  the  narrow  definition  of  the  com- 
mon law  as  to  the  meaning  of  the  word  vacation  is  not  to  be 
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followed,  but  a  meaning  is  given  to  the  word  need  in  the 
statute  more  in  accordance  with  our  circumstances  and  the  par- 
ticular frame-work  of  our  practice  act ;  and  the  hardships 
and  mischiefs  intended  to  be  remedied  bj  the  statute  which 
existed  prior  to  its  passage  are  appropriately  considered  in  its 
interpretation.  The  act  is  remedial  and  was  intended  to  give 
creditors  extended  facilities  for  the  taking  of  judgments  to 
those  that  existed  prior  to  its  passage,  and  should  be  liberally 
construed  in  order  to  afford  the  advantages  that  were  intended 
by  it  Under  Sec.  18  of  the  act  of  February  22, 1872,  called  the 
practice  act,  power  was  conferred  on  the  Circuit  Courts  to 
adjourn  court  to  any  day  not  beyond  the  first  day  of  the  next 
term  as  fixed  by  statute,  and  this  virtually  made  a  term  of 
court  to  extend  from  the  day  of  commencement  to  the  next 
term  in  course,  provided  the  judge  saw  proper  to  adjourn 
the  term  to  a  time  immediately  preceding  the  commencement 
of  another  fixed  term.  In  such  a  case,  according  to  the  rule 
contended  for  by  Conkling's  attorneys  in  the  above  case,  that 
there  could  be  no  vacation  until  the  term  was  adjourned  aine 
diey  there  would  be  no  vacation  at  all  unless  the  judge  saw 
proper  to  create  one  by  making  a  final  adjournment  before 
the  new  term  commenced  as  fixed  by  statute,  though,  in  fact, 
court  might  not  be  in  session  for  most  of  the  time  during  the 
interim  from  the  commencement  of  one  term  to  that  of , 
another  as  fixed  by  statute.  Thus  there  might  not  be  either 
vacation  or  court  in  session,  and  during  this  anomalous  con- 
dition no  judgment  could  be  taken. 

The  Supreme  Court  saw  the  absurdity  of  giving  the  act  in 
question  such  an  illiteral  and  narrow  construction,  and  gave  it 
the  more  reasonable  and  logical  one  called  for  by  the  spirit  of 
the  act  itself.  In  the  Conkling  case,  supra,  there  intervened 
some  thirty-two  days  between  the  time  the  court  was 
adjourned  to  the  day  to  which  it  adjourned. 

In  the  case  at  bar  only  two  days  intervened  and  it  is  insisted 
that  the  rule  should  net  be  allowed  to  extend  to  cases 
where  there  is  so  short  a  time.  But  when  the  construction  is 
once  admitted  that  vacation  means  the  interim  between  an 
adjournment  and  the  day  fixed,  it  is  hard  to  make  an  arbitrary 
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rule  in  regard  to  the  duration  of  the  vacation  and  especially 
as  the  statute  fixes  none.  It  may  be  just  as  important  for  a 
Creditor  to  have  a  judgment  confessed  in  vacation  where  there 
is  one  day  of  vacation  as  where  there  are  thirty  or  one  hun- 
dred. Certainly  it  is  not  that  it  is  contrary  to  public  policy, 
discouraging  the  confessions  of  judgments  in  vacation,  that 
requires  so  restricted  a  rule,  or  else  no  statute  of  the  kind 
would  ever  have  been  passed  allowing  it  The  court,  in 
expressing  its  opinion  in  the  Conkling  case  above  cited,  holds 
this  language :  '*  We  would  not  be  understood  as  holding  that 
under  this  act,  vacation  means  all  the  time  the  court  is  not  in 
actual  session,  or  that  it  embraces  the  time  of  adjournment 
from  day  to  day,"  etc.  We  do  not  understand  by  the  above 
language  the  court  means  to  say  that  it  would  not  be  vaca- 
tion where  a  judicial  day  or  days  intervene  between  the 
adjournment  and  the  day  fixed  for  convening  the  conrt.  It 
is  only  the  fractional  days  of  vacation  where  the  court 
adjourns  from  day  to  day  that  is  meant,  and  possibly  non- 
judicial days.  We  are  unable  to  restrict  the  operation  of  the 
statute  in  regard  to  the  duration  of  the  term  of  vacation.  In 
vacation  judgments  may  be  confessed  before  the  clerk.  The 
order  of  the  court  was  correct  in  requiring  the  proceeds  of 
the  sheriff's  sale  of  the  goods  to  be  paid  over  to  appellee 
on  her  prior  judgment  and  execution.  The  order  of  the  court 
below  is  therefore  affirmed. 

Order  affirmed. 


Commissioners  of  Highways 

V. 

William  Young. 

Highways — Commissioners — Injunction  against  —  Drainage —  Servient 
Heritage. 

1.  The  same  rules  apply  to  the  drainage  of  highways  l^  the  commission- 
ers, as  to  the  drainage  of  farms. 

2.  Upon  a  bill  filed  by  an  adjacent  landholder  to  secure  an  injunction 
restraining  highway  commissioners  from  cutting  a  proposed  ditch  by  the  side 
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of  the  highway,  it  appearing » that  the  same  would  cast  no  appreciable 
amount  of  water  npon  complainant's  land  to  which  it  was  not  already  serv- 
ient in  a  state  of  nature,  and  the  evidence  showing  that  the  damiiges  com- 
plained of  were  conjectural  and  imaginary  rather  than  real,  this  court  holds 
that  the  same  should  have  been  dismissed  for  want  of  equity. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
A.  A.  Smith,  Judge,  presiding. 


This  is  a  bill  for  injunction  by  the  appellee  as  the  owner  of 
the  north  440  acres  of  section  23  in  Maquon  township,  to 
restrain  the  appellants,  as  commissioners  of  highways,  from 
completing  a  ditch  in  the  south  side  of  the  highway,  adjoining 
the  land  of  appellee,  extending  west  from  the  east  draw  to  the 
west  draw  on  Kobert  Harper's  land,  a  distance  of  about  forty- 
five  rods.  The  original  bill  was  filed  December  6,  1887,  and 
charges  appellant  with  cutting  and  preparing  to  cut  a  ditch 
four  feet  wide  and  eight  feet  deep  on  the  highway  leading 
from  Spoon  river  through  Salem  township  and  on  the  north 
side  of  appellee's  land,  which  ditch,  if  allowed  to  be  made, 
would  drain  one-third  of  said  township  and  cast  on  his  land 
such  accumnlated  water,  taking  the  same  out  of  its  natural 
course  of  drainage,  an^  inflicting  upon  liis  land  untisual  bur- 
dens, flooding  the  same  and  causing  irreparable  damage  thereto, 
upon  which  bill  was  granted  the  injunction  in  this  case.  On 
the  tJOth  of  December  thereafter,  appellee  filed  an  amended 
bill  in  which  he  alleged  "  that  no  water  was  precipitated  on 
the  surface  of  the  ground  from  the  public  highway,  nor  from 
the  land  of  Kobert  Harper  across  the  said  highway  onto 
or  upon  the  lands  of  appellee. 

"That  a  drain  or  dry  slough  in  which  water  does  not  run 
upon  the  surface  of  the  ground,  runs  from  the  roadwaj'  to  the 
north  of  appellee's  land  in  a  semi-circular  direction  northward 
over  the  land  of  said  Harper,  and  thence  returning  across  the 
highway  southward  over  appellee's  land." 

^^That  for  a  distance  of  a  mile  east  of  the  school  house  on 
said  highway,  the  road  had  been  so  graded  and  ditched  that 
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in  time  of  freshets  a  large  portion  of  the  water  there,  is 
diverted  from  its  natural  channels^  brought  down  to  appellee's 
land,  and  turned  into  the  east  Foster  cnlvert.  That  in  May 
or  June  prior  to  filing  the  bill,  the  ditch  at  the  south  side  of 
the  Foster  culvert  was  deepened  about  one  foot  lower  than 
the  bottom  of  that  culvert,  so  that  the  water  in  time  of 
freshet  had  to  stand  or  remain  in  the  ditch,  or  make  its  way 
in  some  other  direction.  That  the  south  roadside  ditch  by 
his  land  extends  along  west  to  the  east  Harper  draw,  where 
appellants  intend  to  make  the  ditch  complained  of.  That 
by  excavating  about  one  foot  in  depth  for  about  fifteen  rods, 
the  water  which  comes  to  the  Foster  culvert  from  the  east 
will  be  carried  by  such  ditch  to  the  west  Harper  draw,  and 
not  through  the  Foster  culvert."  The  bill  further  charges 
on  information  and  belief  ^^  that  appellants  intend  and  pro- 
pose, after  excavating  the  ditch  complained  of,  to  deepen  the 
same  at  the  'old  orchard'  and  bring  all  the  water  that 
accumulates  on  the  said  highway  to  the  east  and  cast  the 
same  down  upon  appellee's  land  at  the  west  Harper  draw, 
and  that  appellants  are  cutting  this  ditch  with  the  intent  of 
collecting  the  surface  water  from  the  lands  of  appellee  on 
the  north  and  east,  and  discharging  the  same,  in  an  unnatural 
body,  upon  the  land  of  appellee,  at  one  place,  where  no 
water  now  runs  upon  the  surface,  whereby  irreparable  damage 
is  occasioned, "  etc. 

Appellants  moved  the  trial  court  to  dissolve  the  injunction 
for  want  of  equity  apparent  on  the  face  of  the  bill,  and  filed 
their  answer,  by  which  they  admit  that  as  such  commissioners 
of  highways  they  had  cut  a  ditch  along  the.  said  highway  on 
the  south  side,  adjoining  the  land  of  appellee  between  the 
east  and  west  Harper  draws,  of  about  one  hundred  yards  in 
length,  which  was  proper  and  necessary  for  a  grade  ditch  for 
the  necessary  drainage  and  protection  of  the  highway,  and  not 
more  than  one  hundred  yards  in  length,  and  they  did  not  intend 
or  propose  to  dig  the  same  of  greater  length  or  at  other 
points  on  the  line  of  the  said  highway;  that  when  the  said 
ditch  was  completed  the  water  therefrom  would  run  into  grade 
ditches  and  natural  depressions  then  already  existing;  that  the 
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same  was  dag  solely  for  the  protection  and  improvement  of 
the  highway^  and  in  a  suitable  and  proper  manner,  and  not 
as  set  forth  in  the  bill  of  complaint  '^Deny  that  this  ditch 
as  made  would,  or  could,  or  was  intended  to  drain  any  part  of 
Salem  township,  or  throw  upon  the  land  of  appellee  any 
increase  or  unnatural  flow  of  water,  or  cause  any  damage  to 
appellee  whatever.  Deny  that  the  ditch  as  dug  or  pro- 
posed will  drain  any  land  or  grade  ditch  east  of  the  ^old 
orchard,'  so-called.  Djny  that  this  ditch  was  dug  or  in- 
tended to  connect  with  or  change  the  surface  water  north- 
ward across  the  highway,  or  eastward  in  any  way  to  interfere 
with,  or  change  the  drainage  from  what  it  was  before  the  said 
ditch  was  dug,  or  from  what  the  drainage  had  theretofore  in  a 
state  of  nature  been.  Avers  the-  truth  to  be  that  the  pro- 
posed ditch  as  designed  and  dug  will  simply  carry  off  the 
surface  water,  quite  inconsiderable  in  quantity,  which  flows 
from  the  east  in  the  grade  ditch  for  about  one  hundred  rods 
in  times  of  heavy  rainfall,  and  such  only  as  naturally  flows 
therein,  and  from  the  land  of  appellee,  which  was  wont  to 
accumulate  in  depressions  upon  the  land  of  appellee,  to  the 
injury  of  the  highway  and  appellee  as  well,  in  times  of  unusual 
rainfall  or  freshet;  that  if  any  of  such  surface  drained  water 
flows  onto  appellee's  land,  it  is  because  it  is  the  natural 
depression  in  the  land  of  appellee  and  the  natural  water- 
course  to  which  appellee's  lands  were  servient.  That  the 
ditch  was  dug  in  the  performance  of  their  duties  as  commis- 
sioners of  highways  in  said  township,  and  because  in  their 
best  jndgment  the  same  was  necessary  to  the  proper  care  and 
improvement  of  such  highway  at  that  place,  and  for  no  other 
or  different  reason.  Deny  that  they  have  or  intend  to  enter, 
with  or  without  force,  any  lands  of  appellee, to  dig  any  ditch, 
or  for  any  purpose  whatever.  Deny  that  the  ditch,  when  dug 
and  completed  as  contemplated,  will  cause  irreparable  injury 
(or  any  whatever)  to  appellee,  as  he  has  alleged,  and  deny  that 
appellee,  upon  the  case  made  by  his  original  and  amended 
bill,  was  or  is  entitled  to  any  relief  whatever,"  and  asks  that 
the  same  advantage  and  benefit  may  be  accorded  them  there- 
for as  if  they  had  pleaded  or  demurred  thereto. 
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Upon  the  hearing  id  the  court  below  a  decree  was  entered 
for  the  appellee  eastaining  the  original  and  amended  bill  and 
granting  the  relief  therein  prayed,  and  made  said  injunction 
perpetual,  etc.,  and  directed  that  appellants  pay  costs,  etc.,  and 
the  cause  is  before  this  court  on  appeal  from  that  decrea 

Messrs.  Williams,  Lawbenoe  &  Banoboft,  and  T.  L.  Mc- 
OiBB,  for  appellants. 

Messrs.  Geobge  W.  Thompson  and  Fletcheb  Cabnby,  for 
appellee. 

■ 

Upton,  P.  J.  It  is  apparent  from  the  evidence  in  this 
record  that  the  land  over  which  the  highway  in  question  is 
constructed,  passing  from  east  to  west  by  the.  promises  of 
appellee,  gradually  falls  from  the  west  line  of  Salem  township 
down  to  the  west  line  of  appellee's  land. 

The  west  end  of  the  ditch  complained  of,  at  its  outlet,  at  the 
west  Ilarpor  draw,  is  only  some  twenty -five  feet  lower  than  the 
land  nearly  two  miles  east  of  it,  at  the  Safcm  township  line. 
The  land  on  the  north  of  the  road  is  higher  than  on  the  south 
side,  the  divide  or  watershed  being  a  little  to  the  north  of 
this  highway  and  nearly  parallel  with  it  in  its  general  course. 

The  highway  is  not  crossed  by  any  running  stream  for  the 
entire  distance  above  mentioned,  the  surface  of  the  ground 
being  substantially  a  flat  place  descending  gradually  to  the 
west  and  south.  The  natural  course  of  water  running  on  the 
surface  from  section  13  passes  down  the  highway,  and  at 
Wasson's,  on  section  14,  there  is  a  natural  draw,  and  another  at 
Cummings',  near  the  northeast  corner  of  section  14,  carrying 
the  water  accumulating  in  the  highway  to  the  east  thereof, 
both  of  which  bear  southerly;  but  the  general  fall  of  the  land 
is  to  tlio  west  On  section  13  the  divide  is  about  sixty  rods 
north  of  the  highway.  At  the  school  lionse  on  the  southeast 
ct>rnor  of  section  14,  and  near  the  northeast  comer  of  section 
ti3,  on  the  land  of  apjiellee,  down  to  the  haystacks,  or  the  *^  old 
oi*chard,^'  so  called^on  ap|)ellee's  premises,  the  highway  crosses 
the  divide  or  watershed;  the  land  on  the  south  side  is  highest, 
and  the  drainage  is  to  the  north  and  nortliwest,  onto  section 
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14,  the  ditch  complained  of  in  no  manner  interfering  with  the 
drainage  at  that  point.  Upon  the  land  of  appellee  in  section 
23  and  on  the  south  of  the  highway  is  a  natnral  depression  in 
tlie  ground,  into  which  is  gathered,  in  heavy  rainfalls  or 
freshets,  some  water,  the  drainage  from  which  is  north  and 
northeast  upon  the  S.  E.  }  of  Sec.  14,  where  there  is  a  natural 
draw  from  this  depression  onto  Mrs.  Foster's  land  in  section  14, 
and  is  carried  across  the  highway  through  a  wood  box  culvert, 
and  returning  again  it  crosses  the  highway  in  a  culvert  a  few 
rods  to  the  west  at  the  north  of  the  old  orchard  on  the  land 
of  appellee.  At  these  Foster  culverts  the  depression  in  the 
natnral  surface  of  the  ground  is  slight,  the  rise  between  the 
two  culverts  being  at  the  east  culvert  only,  about  eighteen 
inches  above  the  lowest  depression  at  the  west  culvert. 

From  the  point  at  the  old  orchard  the  ground  slopes  or 
falls  to  the  west  quite  perceptibly,  until  the  natural  depression 
at  the  east  Harper  draw  is  reached,  where  there  is  a  low 
piece  of  ground  in  section  23  on  the  premises  of  the  appellee, 
the  natural  drainage  from  which  is  to  the  north  and  across  the 
highway  between  the  house  and  barn  of  Harper.  The  water- 
way is  in  this  draw,  or  crosses  the  highway  in  a  box  culvert 
and  curves  around  westerly  and  southerly  in  the  shape  of  a 
bow,  crossing  the  highway  again  a  short  distance  to  the  west 
upon  the  land  of  appellee,  through  a  wooden  box  culvert. 
The  distance  on  the  highway  between  these  two  last  men- 
tioned culverts,  at  the  east  and  west  draws,  is  about  forty-five 
rods,  and  the  highest  ix)int  in  the  iiighway  between  these 
culverts  is  about  four  and  one-half  feet  above  the  natural  sur- 
face of  the  ground  at  the  west  draw.  Between  these  two 
culverts  or  draws  is  the  ditch  in  controversy. 

The  depressions  mentioned  above  are  dry  sloughs,  into 
which  in  times  of  excessive  rainfall,  or  freshets,  surface 
water  is  dmined,  but  caiTying  no  water  at  other  times,  and 
but  a  small  flow  at  any  time,  and  then  only  for  a  short  period. 

For  some  years  prior  to  1887,  there  had  been  box  culverts 
across  the  highway  at  these  east  and  west  Harper  draws.  By 
agreement  between  Harper  and  appellee,  a  tile  drain  had 
been  laid  from  the  depression  in  appellee's  field  south  of  and 
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near  the  east  Hai-per  draw,  along  its  course,  curving  around  in 
Harper's  lield  and  back  across  the  road  at  the  west  Harper 
draw,  into  appellee's  field  sonth  of  the  highway,  where  its  sur- 
face outlet  was  in  appellee's  field  in  a  dry  slough  or  natural 
depression.  Harper  and  appellee,  regarding  these  culverts  at 
the  east  and  west  draws  no  longer  needed,  agreed  to  their  re- 
tnoval,  and  their  use  was  practically  thereafter  discontinued, 
and  they  were  wholly  or  in  part  banked  up  or  filled  with  du*t 
at  the  ends,  one  being  wholly  removed  and  filled  up. 

In  this  condition  this  highway  and  the  culverts  remained, 
leaving  the  highway  wot  and  muddy  in  its  depressions,  cut 
up  with  ruts  in  low  places,  until  spring  or  early  summer  of 
1887,  when  the  appellants,  in  the  discharge  of  their  duty  as 
such  highway  comniissioners,  directed  one  of  their  number. 
Miller,  to  put  this  highway  in  good  and  substantial  repair. 
In  so  doing  he  commenced  at  the  northwest  corner  of  section 
23  above  described  and  worked  east,  using  the  earth  plowed 
from  the  sides  of  the  highway  to  raise  the  bed  of  the  track, 
and  the  ditches  caused  by  such  excavation  for  drainage  of  the 
road  bod,  according  to  the  natural  inclination  of  the  ground. 

In  the  spring  prior  to  the  commencement  of  the  repairs  last 
alluded  to,  these  appellants  had  put  in  anew  box  culvert  at  the 
west  Harper  draw,  and  Miller  filled  above  it  in  making  the 
subsequent  repairs.  At  the  east  Harper  draw,  where  the  cul- 
vert had  been  taken  out,  spring  rains  had  washed  tlie  road  and 
caused  a  bad  and  muddy  place  in  the  road  for  the  travel  to  cross. 
The  appellailts  endeavored  to  agree  with  appellee  and 
Harper  as  to  the  method  to  be  adopted  to  dis]X>6e  of  this  sur- 
face water  and  protect  the  highway  and  the  public  in  its  use. 
The  water  which  affected  the  highway  at  this  point  came  from 
a  depression  on  the  land  of  appellee  on  the  sonth  side  of  the 
highway  before  mentioned,  and  appellee,  finding  the  tile  drain 
above  described  not  sufllcient  to  carry  the  water  in  time  of 
freshet  so  as  to  prevent  a  slight  overflow  on  his  own  land, 
desii*ed  the  appellants  in  repairing  such  highway  to  replace 
the  culvert  at  the  east  draw  (which  had  been  removed  by  his 
agreement  or  consent  when  the  tile  drain  was  put  in)  across 
the  highway.    To  this  Harper  refused  his  assent,  claiming  his 
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previous  contract  with  appellee  to  remove  this  culvert  on 
putting  in  the  eighty  rods  of  tile^  drain,  which  he  had  then 
completed. 

To  obviate,  as  they  believed,  all  dijfficulty,  protect  the  pub- 
lic and  discharge  their  duty,  the  appellants  concluded  to  and 
did  extend  the  grade  ditch  on  the  south  side  of  the  highway, 
west,  and  connect  by  this  short  and  direct  course  the  east  draw 
with  the  west  draw  at  Harper's,  carrying  the  small  amount  of 
surface  water  as  should  be  required,  directly  across  about  forty 
rods,  from  one  end  of  the  bow  to  the  other,  instead  of  around 
some  eighty  rods,  and  depositing  it  at  the  same  point  in  the 
west  draw,  as  it  would  have  been  before  the  ditch  was  dug. 

It  is  apparent,  therefore,  if  we  are  correct  in  our  conclusion 
npon  the  facts,  that  the  flow  of  the  water  upon  the  premises 
in  question  in  its  natural  state  would  be  in  no  manner  increased 
or  different,  so  far  as  the  appellee's  rights  are  concerned,  by 
the  digging  of  the  ditch  in  question,  except  as  such  portion  of 
it  as  might  evaporate  or  be  absorbed  in  its  flow  around  the 
bow  in  Harper's  field  of  eighty  rods,  should  exceed  the  evap- 
oration and  absorption  in  the  flow  of  the  same  water  in  the 
ditch  on  the  roadside  for  the  distance  of  forty  rods — which 
we  must  conclude  from  all  the  evidence  in  the  record  before 
us  would  be  exceedingly  slight  and  inconsiderable — practically 
inappreciable. 

It  need  not  perhaps  be  stated,  from  what  has  been  already 
said,  that  the  premises  of  the  appellee  south  of  the  west  Har- 
per draw  is  the  servient  heritage,  and  there  is  no  evidence 
that  appellants  have,  or  intend  to  cast  any  water  upon  the  land 
of  appellee  to  which  it  is  not  servient  in  a  state  of  nature, 
as  before  stated.  The  evidence  from  some  of  the  appellee's 
witnesses  is,  that  this  method  of  drainage  by  cutting  the 
ditch  in  question,  would  have  been  the  proper  method  for 
farm  drainage,  and  it  has  been  held  and  we  see  no  reason 
for  a  change  of  opinion,  that  the  same  rule  should  govern  in 
both  classes  of  cases.  Com'rs  of  Highways,  etc.,  v.  Whitside, 
15  111..  App.  319;  Peck  v.  Herrington,  109  111.  611;  Drainage 
Laws  of  1885,  Sec.  4.  The  evidence  in  the  case  wholly 
fails  to  satisfy  our  minds  that  any  perceptible  damage  would 
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or  could  accrue  to  appellee  bj  the  digging  of  the  ditch,  and  a 
careful  examination  of  the  appellee's  witnesses,  as  appears  in 
this  record,  discloses  that  the  basis  upon  which  any  estimate 
of  damages  is  predicated,  is  imaginary  or  conjectural,  rather 
than  real.  See  Graham  et  al.,  Com'rs,  v.  McKusie,  decided 
at  this  term,  not  yet  reported. 

After  a  careful  review  of  the  whole  record,  we  are  unaWe 
to  find  any  equity  in  the  case,  and  must  therefore  reverse  the 
decree  of  the  Circuit  Court  and  remand  the  cause,  with  direc- 
tions to  the  Circuit  Court  to  dismiss  the  bill  for  want  of 
equity, 

Meversed  and  remanded  with  direotians. 


K  J.  Hanna 

V. 

City  op  Kankakee. 

Munieipal  Corporadofta — Charter — Power  of  City  Attorney  to  Take 
Appeals — Ordinance — Repeal  of—Burden  of  Proqf. 

L  Under  Sec.  9  of  the  or^nic  act  of  the  city  of  Kankakee,  which  pro- 
▼idea  that  "  it  shall  be  the  duty  of  the  city  attorney  to  conduct  all  the  liiw 
business  of  the  corporation  and  of  the  departments  thereof,"  such  officer 
is  authorissed,  without  order  of  the  council,  to  take  an  appeal  from  a  judg- 
ment in  favor  of  the  defendant  in  a  prosecution  of  a  person  for  peddling 
without  a  license. 

2.  Where  the  defendant  objected  to  the  introduction  of  an  ordinance  of 
the  city  on  the  ground  that  all  the  ordinances  of  the  city  were  revised  in 
1888.  and  that  all  ordinances  not  included  in  the  revision  were  repealed, 
which  fact  was  established,  the  burden  was  also  on  him  to  show  that  the 
ordinance  objected  to  was  not  in  the  revised  list. 

3.  The  filing  of  the  transcript  from  the  justice  with  the  clerk  of  the 
Circuit  Court  of  the  proper  county,  within  twenty  days  from  the  rendition 
of  the  judgment  of  the  justice,  was  a  sufficient  compliance  with  the  statute 
as  to  a  prayer  for  an  appeal  in  this  case. 

[Opinion  filed  December  16, 1889.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
lion.  N.  J.  PiLLSBURY,  Judge,  ])residin^. 
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Mr.  Stsphen  R.  Moobe,  for  appellant. 

Mr.  William  Potter,  for  appellee. 

IJpTONj  P.  J.  This  was  a  prosecution  by  the  appellee  ajs^inst 
the  appellant  for  a  violation  of  its  ordinances  in  peddling  bread 
and  cakes  within  the  corporate  municipality  without  a  license 
therefor,  as  was  alleged,  cumnienccd  before  a  justice  of  the 
peace,  and  upon  hearing  in  that  court  the  prosecution  was 
defeated,  from  wliich  judgment  tlie  attorney  for  said  appellee, 
by  the  direction  of  its  mayor  in  behalf  of  said  city  took  an  appenl, 
and  upon  his  directions  a  duly  certified  transcript  of  the  pro- 
ceedings before  the  justice  was  filed  in  the  Circuit  Court  of 
the  proper  county.  In  the  Circuit  Court  the  appellant  moved 
the  court  to  dismiss  the  appeal  for  the  alleged  reason  that  it 
did  not  appear  by  the  records  of  the  municipality  that  the 
common  council  of  said  city  of  Kankakee  had  ordered  such 
appeal.  This  motion  was  overruled,  to  which  action  of  the 
trial  court  appellant  excepted;  a  jury  was  waived,  and  by 
agreement  the  issues  submitted  to  the  court  for  trial,  and 
upon  hearing  the  appellant  was  found  guilty  and  a  fine  of  one 
dollar  was  imposed,  with  costs,  from  which  judgment  an  appeal 
was  taken  to  this  court  and  is  now  before  us  for  review. 

Two  objections  are  urged  by  appellant  for  a  reversal  of  the 
judgment  below,  which  we  will  proceed  to  consider. 

1st.    Was  this  case  properly  appealed  from  the  justice. 

2d.  Do  the  ordinances  of  the  city  and  the  evidence 
heard  on  the  trial,  warrant  imposing  a  fine  upon  the  appellant. 

First.  The  city  of  Kankakee  was  organized  under  a  special 
charter,  which  will  be  found  in  Vol.  I  of  Private  Laws  of 
Illinois  for  1865,  at  page  393.  Section  9  of  its  organic  act 
provides,  "it  shall  be  the  duty  of  the  city  attorney  to  conduct 
all  the  law  business  of  the  corporation  and  of  the  departments 
thereof, "  "  and  all  other  law  business  in  which  the  city  shall 
be  interested  when  so  ordered  by  the  corporation."  It  is 
thus  apparent  that  it  was  not  only  the  right  but  the  duty  of 
the  city  attorney,  as  the  law  officer  of  such  city,  to  prosecute 
to  final  termination  as   well  as  to  defend  all  suits  in  favor  of. 
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likewise  thos^  broaght  against  the  city  for  the  enforcement 
of  its  ordinances,  as  well  as  the  protection  of  the  persons  and 
property  of  its  citizens.  It  is  not  perceived  how  that  right 
or  duty  could  be  enlarged  or  restricted  by  the  common  conn* 
cil  of  the  city  in  the  conduct  of  the  general  law  business  of 
the  city,  at  least  so  long  as  such  right  and  duty  was  being 
exercised  and  performed  prima  facie  properly  and  in  good 
faith.  It  is  believed  that  the  grant  of  such  general  powers 
and  the  conferring  of  such  general  duties  upon  the  law  officer 
of  a  city  necessarily  includes  by  implication  all  other  incidental 
power  necessary  to  its  proper  discharge  and  exercise,  among 
wliich,  in  the  case  at  bar,  is  the  right  of  the  city  attorney  to 
,  prosecute  the  appellee  in  the  case  here  in  question. 

What  is  said  above  is  to  be  applied  of  course  to  the  general 

« 

law  business  of  the  city  as  mentioned  in  the  first  clause  of 
Sec.  9  above  referred  to. 

As  to  the  other  clause  of  that  section,  viz.,  ^^  and  all  other 
law  business  in  which  the  city  shall  be  interested  when  so 
ordered  by  the  corporation,"  we  are  not  called  upon  to  express 
an  opinion.  We  think  the  cases  cited  in  regard  to  the  com- 
mencement of  suits  by  towns,  under  township  organization, 
ai*e  not  applicable  to  the  question  here  presented. 

It  is  further  objected  that  the  docket  of  the  justice  of  the 
peace  before  whom  the  proceedings  wei*e  had  does  not  show 
a  prayer  for  an  appeal.  The  transcript  from  the  justice  was, 
however,  filed  with  the  clerk  of  the  Circuit  Court  of  the 
proper  county  within  twenty  days  from  the  rendition  of  the 
judgment  of  the  justice,  and  this,  we  think,  should  be  taken  in 
this  case  as  a  sufficient  compliance  with  the  statute  so  far  as 
regards  the  prayer  for  an  appeal. 

We  think  the  appeal  was  properly  taken  and  the  Circuit 
Court  properly  so  held. 

Second.     Does  the  evidence  warrant  the  finding. 

The  record  before  us,  as  shown  by  the  abstract,  discloses 
that  on  the  hearing  in  the  Circuit  Court  a  part  of  two  ordi- 
nances of  the  city  of  Kankakee,  relating  to  the  same  subject, 
were  introduced  in  evidence  in  support  of  the  prosecution,  to 
the  introduction   of  one  of  which   the  appellant   objected, 


Second  District— May  Teem,  1889.       189 

Hanna  v.  City  of  Eankukee. 

*■ 

basing  his  objection  apon  the  allowed  fact  that  all  the  ordi- 
nances of  that  city  were  revised  in  1888,  and  that  all 
ordinances  and  parts  of  ordinances  of  such  city  not  contained 
in  Biich  revision  were  repealed.  The  fact  alleged  as  to  the 
revision  and  re))ealing  ordinance  was  established  bv  the  appel- 
lant, by  the  evidence  showing  that  all  the  ordinances  of  the 
city,  save  those  contained  in  the  revised  list,  were  repealed. 
But  the  record  wholly  fails  to  show  that  either  of  the  ordi- 
nances introduced  by  appellee  were  not,  in  fact,  in  this  revised 
list  or  revision.  The  court  could  not  take  judicial  notice  that 
all  these  ordinances  were  repealed.  The  record  simply  shows 
that  the  repealing  ordinance  introduced  by  appellant  only 
repealed  such  ordinances  as  were  not  contained  in  the  revision 
or  compilation  of  1888,  and  as  the  appellant  was  on  the  defen- 
sive and  held  the  affirmative  of  that  proposition  under  the 
issues,  the  burden  was  upon  him  to  show  that  the  ordinance 
introduced  by  appellee,  which  were  prijna  facie  valid  and 
existing,  had  been  repealed  or  were  not  in  operation,  which 
he  failed  to  do. 

The  ordinance  under  which  the  appellant  was  found  guilty 
and  fined,  prohibits  transient  vendors  of  merchandise,  itinerant 
merchants,  hawkers  and  peddlers  (except,  etc.)  from  selling 
without  license,  etc.,  etc. 

This  appellant  was  shown  to  have  been  peddling  for  sale 
within  the  corporate  limits  of  the  complaining  city,  bread  and 
pies  without  a  license  so  to  do,  and  for  so  doing  was  fined  in 
the  lowest  amount  provided  by  the  ordinances  of  that  city. 

This  ordinance  was,  in  our  opinion,  valid,  upon  the  prin- 
ciples announced  by  the  Supremo  Court  in  the  case  of  Chi- 
cago V.  Bartee,  100  111.  57.  There  is  no  apparent  error  in  the 
case  and  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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I     Lena  Schmohl  et  al/ 

V. 
BiCHARD   H.  FiDDICK. 

LnndJord   and    Tenant — I^ease — Conditions — Conatruetion    qf-^Pai-ol 
Evidence — Acts  of  Parties, 


J.  A  lense  of  a  buildincp  containing  a  clause  by  which  the  lessor  agreed 
to  **  cnuse  tol)e  placed  therein  and  in  successful  openition  therein  a  steam  or 
hydraulic  elevator  for  the  use  of  said  second  party  for  openition  between 
Kiid  first  and  third  floors/'  held,  to  require  the  lessor  to  maintain  and  oper- 
ate the  elevator  at  her  own  expense  during  the  term  of  the  lease. 

2.  Where  a  party  himself  places  a  construction  upon  a  contract  and 
ngrees  to  execute  it  according  to  such  construction  and  thereby  induces  its 
execution  he  will  be  estopped  from  afterward  repudiating  such  construc- 
tion and  insisting  upon  one  more  favorable  to  himself. 

8.  Where  either  of  two  constructions  may  be  applied  to  a  contract,  the 
one  roost  favorable  to  the  grantee  will  be  adopted. 

4.  Where  parties  come  forward  and  answer  a  bill  upon  the  merits  and 
submit  to  the  jurisdiction  without  questioOt  that  question  can  not  afterward 
be  raised. 

5.  Money  paid  by  appellee  under  duress  of  circumstances  was  properly 
ordered  by  the  decree  of  the  court  below  to  be  paid  back  to  him. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Jo  Daviess^Connty;  the 
lion.  John  D.  Ckabtree,  Judge,  presiding. 

Afr.  E.  L.  Bedfobd,  for  appellants. 

The  words  appellee  claims  were  used  by  J.  G.  Schmohl — 
"  what  difference  does  it  make,  we  expect  to  run  the  elevator 
anyway" — if  used,  are  but  an  unexecuted  intention,  not 
amounting  to  a  matter  of  fact,  and  are  not  fraudulent.  Gage 
V.  Lewis,  68  III.  604;  Seymour  v.  Belding,  83  111.  222;  Pu- 
rinton  v.  N.  111.  R.  R  Co.,  46  III.  297. 

In  tlic  case  at  bar  John  G.  Schmohl  acted  as  agent  of  Lena 
Schmohl,  who  was  known  to  Mr.  Fiddick,  the  appellee,  to  be 
the  owner  of  the  property  leased.    Mr.  Schmohl  disclosed 
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this  fact,  and  the  leases  were  brouglit  to  appellee  already 
si^ed  by  her,  with  the  omission  of  a  provision  which  counsel 
had  advised  him  was  necessary  to  compel  the  lessor  to  main- 
tain the  elevator  in  operation;  two  leases  were  brons^ht  to 
him  in  this  condition,  and  the  first  draft  presented  to  him  was 
in  the  same  condition.  He  testifies  that  Mrs.  Schmohl  lived 
only  about  500  feet  from  his  place  of  business  and  there  was 
nothing  to  prevent  his  having  seen  her  in  regard  to  the  mat- 
ter; this  I  submit,  was  sufficient  to  put  him  upon  inquiry,  and 
that  he  relied  on  his  own  judgment,  when  he  should  have 
submitted  the  lease  to  the  attorney  he  was  consulting  before 
he  signed  it.  There  was  nothing  to  hinder  his  having  found 
out  what  the  lessor's  intention  was,  and  what  the  leases  sig- 
nified, before  he  signed  them;  and  failing  so  to  do  he  was 
guilty  of  gross  negligence.  Mead  v.  Mnnson,  60  111.  50;  Con- 
nor v.  Welch,  8  K  W.  263;  Mamlock  v.  Fairbank,  46  Wis. 
445. 

Even  if  Mr.  Schmohl  did  make  use  of  the  language  attrib- 
nted  to  him  (which  is  denied),  that  "  it  meant  the  ?ame  thing" 
without  as  it  would  with,  the  word  maintain^  this  would  be 
but  a  representation  of  the  legal  construction  of  the  instru- 
ment which  he  is  presumed  to  have  known,  and  if  he  had 
doubts,  could  liave  easily  found  out. 

A  representation  of  what  the  law  will  or  will  not  permit  to 
be  done  is  one  upon  which  the  party  to  whom  it  is  made  has 
no  right  to  rely,  and  if  he  chooses  to  do  so,  it  is  his  own  folly; 
and  he  can  not  ask  the  law  to  relieve  him  from  the  conse- 
quences. The  truth  or  falsehood  of  such  a  representation  can 
be  tested  by  ordinary  vigilance  and  attention.  Fish  v.  Cle- 
land,  33  111.  243;  Abbott  v.  Treat,  3  Atlantic  Kep.  46;  Pike 
V.  Lester,  26  111.  App.  655;  Garden  v.  Downing,  18  111.  592; 
Shafer  v.  Davis,  13  111.  397. 

Messrs.  D.  &  T.  J.  Sheean,  J.  M.  Shbean  and  Baume  & 
Leeklkt,  for  appellee. 

The  language  of  the  lease,  viz.,  "  and  shall  cause  to  be  placed 
therein  and  in  successful  operation  therein,"  is  capable  of  the 
interpretation    put  upon   it  by  Fiddick,  and  by  the  Circuit 
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Court,  and  by  Schmohl  himself,  when  Fiddick  signed  the 
lease.  The  obligation  of  tlie  lessor  to  successf  ally  operate  the 
elevator  during  the  term  of  the  lease  is  not  inconsistent  with 
the  language  used. 

The  word  "  operation,"  as  defined  by  Webster,  is  "  the  act 
or  process  of  operating;  agency;  the  exertion  of  power,  phys- 
ical, mechanical  or  moral."  The  **  act  or  process  of  operating  " 
is  a  continuous  act  or  process,  unlimited  as  to  time,  unless  the 
time  is  expressed.  In  this  case  the  term  of  the  lease  is  the 
only  time  expressed,  and  the  only  limit  of  time  placed  upon  the 
successful  operation  "  of  the  elevator. 

The  lessor  was  bound  to  place  the  elevator  in  the  building; 
that  was  one  duty;  the  other  duty  was  to  have  it  there  in 
'*  successful  operation."  For  how  long  a  time  ?  The  lease 
does  not  say  for  an  instant,  for  a. minute,  hour,  day,  week, 
month  or  year.  But  the  lease  does  limit  all  the  covenants  of 
the  lessor  and  lessee  to  five  years,  this  covenant  included. 

The  Schmohls  construed  the  lease  to  mean  that  the  lessor  was 
required  to  run  the  elevator  by  contracting  fo"  the  motive 
power  after  the  lease  was  signed,  and  taking  control  of  it 
without  consulting  Fiddick  and  entirely  excluding  him  from 
it.  Fiddick  never  bargained  with  any  one  for  motive  power, 
and.  remained  wholly  ignorant  of  its  costs  for  two  and  a  half 
months  after  the  Schmohls  began  operating  it.  In  constru- 
ing contracts  great  weight  is  given  to  the  practical  interpre- 
tation given  to  the  contract  by  both  parties.  Chicago  v. 
Sheldon,  9  Wallace  ^.  S.),54;  Garrison  v.  Nute,  87  111.  215; 
2  Pars. -on  Contracts,  640;  Nelson  v.  Morse,  52  Wis.  253; 
Church  V.  Brose,  104  111.  208. 

It  is  a  familiar  rule  of  construction,  that  when  the  terms  of 
an  agreement  are  in  any  respect  doubtful  or  uncertain,  and 
the  parties  to  it  have,  by  their  own  conduct,  placed  a  construc- 
tion upon  it  which  is  reasonable,  such  construction  will  be 
adopted  by  the  courts  in  the  event  of  litigation  concerning 
it"  People  V.  Murphy,  119  111.  160;  C.  &  A.  E.  E.  v.  C.  Y. 
&  W.  C.  Co.,  79  111.  125. 

Fiddick  was  led  to  believe,  and  was  made  clearly  to  under- 
stand, that  the  lease  meant  that  the  lessor  was  to  maintain  the 
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elevator  in  siiccessfnl  operation,  and  that  the  lessor  intended 
to  rnn  it  anyway.  Under  this  interpretation  put  upon  the 
lease  by  the  lessor  he  was  induced  to  sign  it.  This  being 
true  the  lessor  can  not  now  claim  the  opposite  interpretation. 
"  Where  the  terms  of  a  promise  admit  of  more  senses  than 
one,  the  promise  is  to  be  performed  in  that  sense  in  which 
the  promisor  apprehended,  at  the  time,  that  the  promisee 
received  it"  McCarty  v.  Howell,  24  111.  343;  Chitty  on 
Contracts,  side  page  72,  73;  Potter  v.  Ont.  Ins.  Co.,  5  Hill, 
149;  Wells  v.  Carpenter,  65  111.  448;  Clinton  v,  Eamsey,  20 
111.  App.  577. 

"  When  a  contract  has  been  reduced  to  writing  and  one  of 
the  parties  refuses  to  sign  it  unless  a  certain  construction, 
stated  by  him,  should  be  put  upon  it.  the  other  party,  who  by 
his  silence  and  conduct  has  induced  him  to  sign  it,  will  be 
estopped  from  claiming  a  different  construction."  Flint  v. 
Johnson,  4  New  Eng.  Eep.  375. 

A  party  is  held  to  his  words  and  acts  where,  by  them,  he 
induces  another  to  act  upon  them,  and  is  concluded  from 
averring  the  contrary  afterward.  Curtis  v.  Root,  20  111.  524; 
Hill  V.  Blackwelder,  113  111.  291;  Eacine  Bank  v.  Lathrop,  12 
Wis.  479. 

C.  B.  Smith,  J.  This  was  a  bill  filed  by  appellee  against 
appellants  to  restrain  them  from  doing  certain  acts  which  they 
threatened  to  do,  injurious  to  appellee's  business.  The  facts 
are  these:  Appellee  was  a  dry  goods  merchant  doing  busi- 
ness in  the  city  of  Galena.  Appellant  Lena  Schmohl  was 
building  a  new  house  suitable  for  stores,  and  desired  to  rent  it 
to  appellee,  who  wanted  a  larger  building  than  he  was  occupy- 
ing, with  improved  facilities  for  doing  business.  Negotiations 
were  entered  upon  looking  to  a  leasing  of  thenewbuildingby 
appellee,  and  the  terms  upon  which  he  could  obtain  the  build- 
ing discussed  and  finally  agreed  upon  between  the  parties 
before  the  lease  was  written. 

The  whole  and  only  controversy  grows  out  of  the  true  con- 
struction to  be  given  to  a  single  clause  in  the  lease  (which 
was  finally  executed)  between  the  parties  relating  to   the 
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operation  of  an  elevator  in  the  building.  The  lease  was  to 
run  five  years  from  the  first  of  May,  1887,  at  a  rental  of 
$1,200  per  annum. 

The  following /clause  was  written  in  the  lease:  "And  it  is 
further  agreed  that  said  party  of  the  first  part  shall  heat  said 
floors  at  a  tem|)erature  of  about  seventy  degrees  during  the 
term  when  so  required.  Said  first  party  further  agrees  to 
complete  said  premises  ready  for  occupancy  by  said  second 
party,  and  further  that  she  will  cause  to  be  placed  (therein) 
and  in  successful  operation  therein  a  steam  or  hydraulic  ele- 
vator for  the  nse  of  said  second  party  for  operation  between 
said  first  and  third  fioors." 

The  building  was  completed  and  the  elevator  in  successful 
operation,  as  required  by  the  lease,  and  appellee  took  posses- 
sion about  the  Ist  of  April,  1887,  and  occupied  it  until  July  1, 
1887,  without  any  controversy  about  the  elevator,  when  appel- 
lant John  G.  Schmohl  presented  appellee  a  bill  of  (14.50  for 
water  rents  and  oil  used  in  operating  the  elevator  for  three 
months  preceding,  and  demanded  its  payment.  Appellee 
declined  to  pay  the  bill  for  the  reason  that  it  was  the  duty  of 
appellants  under  the  lease  to  be  at  all  expense  in  operating 
the  elevator.  On  July  1st,  appellants  cut  off  the  water  from 
the  elevator  and  stopped  it.  Appellee,  thereupon,  to  prevent 
serious  interruption  to  his  business,  paid  the  $14.50  under 
protest,  insisting  that  he  was  not  liable  therefor,  and  there- 
upon appellants  again  turned  the  water  on  the  elevator.  On 
the  Ist  of  October,  1887,  ap]:)ellants  again  demanded  of 
appellee  $29  for  water  and  oil  qsed  in  operating  the  elevator 
six  months,  ending  Dee.  31, 1887,  and  threatened  to  again  cut 
off  the  water  if  it  was  not  paid.  In  order  to  again  prevent 
this  threatened  injury  and  interruption  to  his  busmess,  appel- 
lee again  paid  this  $29  under  protest. 

When  appellee  first  moved  into  the  building,  appellants  fur- 
nished water  and  oil  for  the  operation  of  the  elevator  from 
April  1  to  July  1,  1887,  without  consulting  appellee  or  inany 
way  asking  him  to  be  at  any  expense  in  the  matter.  Appel- 
lee contends  and  testifies  that  prior  to  the  time  the  lease  was 
reduced  to  writing,  it  was  fully  agreed  and  understood  that 
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appellants  were  to  maintain  and  operate  the  elevator  at  their 
own  expense  during  the  full  term  of  the  lease,  and  that  the 
amount  of  rent  paid  was  to  cover  that  expense.  This  is  denied 
in  the  answer,  not  under  oath.  All  the  business  was  done,  so 
far  as  appellants  were  concerned,  by  John  G.  Schmohl,  who  is 
the  son  of  Lena  Schmohl.  When  the  lease  was  reduced  to 
writing,  containing  the  provisions  above  recited,  appellee 
objected  to  signing  it  because  it  was  not  expressly  stated 
therein,  in  plain  terms,  that  appellants  should  '^  maintain  "  the 
operation  of  the  elevator.  Appellant  then  agreed  to  write  a 
new  lease  to  embody  the  words  necessary  to  require  appel- 
lants to  maintain  the  operation  of  the  elevator,  but  when  he 
returned  with  the  new  lease  the  word  "  maintain  "  was  still 
left  out.  Appellee  still  objected  to  signing  the  lease  and 
Uiereupon  John  G.  Schmohl  took  his  pen  to  interline  the 
word  "  maintained  "  in  the  lease,  but  instead  of  putting  that 
very  important  word  in  the  lease,  he  interlined  tlie  word 
"therein,"  included  in  parenthesis  above.  Appellee  again 
objected  that  the  word  he  wanted  in  was  still  left  out  in 
defiance  of  the  original  agreement  and  in  neglect  of  the 
agreement  and  purpose  for  which  the  new  lease  was  just 
rewritten.  Appellant  then  replied  with  some  warmth  and 
some  adjectives  not  necessary  to  here  repeat,  *'  What  is  the 
use  of  being  so  particular?  we  expect  to  run  the  elevator  any- 
way." Appellee  being  assured  that  it  was  appellant's  inten- 
tion to  run  the  elevator,  and  that  that  was  what  the  lease  then 
meant,  he  then  signed  it.  James  E.  Kelly,  a  salesman  in  the 
store  of  appellee,  fully  corroborates  appellee  in  his  account  of 
the  different  conversations  about  the  signing  of  this  lease, 
and  its  terms,  and  of  the  objections  of  appellee  to  both 
leases  until  John  G.  Schmohl  assured  him  that  it  was 
his  intention  to  run  the  elevator  anyway,  and  that  the  lease  as 
written  meant  the  same  thing  as  it  would  if  changed  to  suit 
appellee. 

John  G.  Schmohl  says  he  has  no  recollection  of  using  the 
language  attributed  to  him  by  Fiddick  and  Kelly  and  thinks 
he  did  not  use  it.  But- we  think  his  mere  failure  to  remem- 
ber the  use  of  snch  language,  is  not  sufficient  to  overcome  the 
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positive  declaration  of  Fiddick  and  Kellj,  that  he  did  nse  it, 
and  that  he  meant  and  intended  to  induce  in  the  minds  of 
Fiddick  and  Kelly  the  belief  that  he  wonid  maintain  the  ele- 
vator and  that  the  lease  as  he  had  written  it  required  him  to 
do  60.  This  view  of  the  case  is  much  strengthened  by  the 
admitted  fact  of  Schmohl  consenting  to  rewrite  the  lease  so 
.  that  the  very  words  desired  by  appellee  might  be  pnt  into 
the  lease.  The  words  required  by  appellee  were  written  on 
a  slip  of  paper  by  his  attorney  as  being  necessary  to  go  into 
the  lease  to  insure  the  operation  of  the  elevator  at  the 
expense  of  Schmohl,  and  that  slip  of  paper  handed  to 
Schmohl  when  he  went  to  rewrite  the  lease.  There  was  no 
other  necessity  for  rewriting  the  lease  except  to  get  those 
words  in  and  it  was  for  that  express  purpose  that  Schmohl 
said  he  would  rewrite  it,  and  yet  within  an  hour  or  so  he 
returns  with  a  new  lease ;  the  very  word  wanted  was  again 
left  out  and  when  he  was  again  challenged  on  that  matter,  he 
took  up  his  pen  as  if  to  interline  the  word,  but  instead  inter- 
lined another  word  about  which  there  was  no  controversy. 

The  evidence  satisfies  us  that  John  G.  Schmohl  was  seeking 
an  unjust  advantage  over  appellee  and  induced  him  to  sign 
this  lease  with  a  belief  that  it  would  be  construed  to  mean 
what  he,  Schmohl,  then  said  it  would  mean,  and  that  it  would 
compel  appellants  to  do  what  they  were  going  to  do  anyway — 
viz.,  maintain  in  operation  this  elevator,  at  their  own  expense 
for  the  full  term  of  the  lease;  and  we  are  also  satisfied  from  the 
evidence  that  appellee  signed  the  lease  upon  the  belief  and 
faith  that  the  construction  then  placed  upon  it  by  John  G. 
Schmohl  would  be  in  good  faith  carried  out,  and  that  appel- 
lants would  then  perform  the  lease  as  they  themselves  then 
CQnstrucd  it. 

It  will  be  seen  upon  inspecting  the  clause  of  the  lease 
which  we  have  above  copied  relating  to  the  elevator,  that  the 
interlineation  of  the  word  **  therein,"  which  we  have  inclosed 
in  parenthesis,  by  John  Q.  Schmohl,  was  wholly  meaningless 
and  added  nothing  but  repetition  to  the  clause  in  question; 
for  the  same  word  was  useo  in  the  original  draft  af  the  second 
lease,  only  four  words  further  on  in  the  same  line,  showing 
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where  the  elevator  was  to  be  put ;  while  the  insertion  of  the 
word  ^^ maintain"  in  its  proper  connection  in  the  same  claase 
would  have  clearly  expressed  the  intention  and  declared  pur- 
pose of  all  the  parties  to  this  lease  as  shown  by  the  proof. 
The  insertion  of  the  word  *'  therein "  instead  of  the  word 
^'  maintain ''  was  a  mere  pretense,  and  utterly  without  any 
kind  of  literary  or  grammatical  necessity  and  was  intended  to 
mislead  appellee  and  entrap  him. 

The  prayer  of  the  bill  is  to  construe  this  contract  of  leasing 
as  the  parties  intended  it  should  be  construed,  and  to  hold 
appellants  to  the  construction  which  they  gave  the  lease  at 
the  time  it  was  executed  and  for  an  accounting  of  the  amount 
of  money  which  appellee  had  been  wrongfully  compelled  to 
pay,  under  protest,  for  water  rents,  in  order  to  keep  his  eleva- 
tor running,  to  save  himself  from  severe  loss. 

The  Circuit  Court  on  hearing  decreed  as  prayed  for  in  the 
bill,  and  now  appellants  appeal  to  this  court  and  ask  for  a 
reversal  of  that  decree. 

Appellants  invoke  the  well  known  rule  of  law  that  all  con- 
versations antecedent  to  and  at  the  time  of  the  execution  of  a 
written  contract,  are  merged  in  the  written  contract,  and  that 
parol  evidence  is  not  admissible  to  alter  or  vary  the  terms  of 
the  contract  except  in  case  of  ambiguity,  where  a  resort  to 
parol  evidence  is  necessary,  not  to  alter  or  change  the  contract, 
but  to  ascertain  the  true  meaning  of  the  parties;  and  they 
insist,  first,  that  thei*e  is  no  ambiguity  in  the  clause  of  the  lease 
in  question  needing  explanation;  and  that  it  was  error  to  admit 
parol  evidence ;  and  second,  that  if  it  be  true  that  John  G. 
Schmohl  declared  that  they  would  run  and  operate  the  eleva- 
tor, still,  that  was  a  new  promise  to  do  some  act  in  the  future, 
not  binding  upon  him,  and  not  such  a  legal  fraud  as  would 
estop  him  from  insisting  on  the  letter  of  the  lease.  But  the 
rule  above  relied  on  by  appellants  to  defeat  this  decree,  has  its 
exceptions.  It  is  the  constant  practice  of  courts  of  equity  to 
resort  to  parol  evidence  where  it  is  charged  that  contracts  have 
been  procured  by  fraud,  duress  or  mistake.  So  courts  of  equity 
will  reform  contracts  in  cases  of  mistake,  or  annul  them  in 
cases  of  fraud,  or  construe  them  where  there  is  uncertainty^ 
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doubt  or  vaguenoss  as  to  their  true  meaning,  and  for  that  pnr- 
pose  a  resort  to  parol  evidence  becomes  a  necessity.  So  in 
cases  where  a  party  himself  places  a  construction  upon  a  con- 
tract and  agrees  to  execute  the  contract  according  to  such 
construction,  and  thereby  induces  its  execution,  he  will  be 
estopped  from  afterward  repudiating  such  construction  and 
insisting  upon  one  more  favorable  to  himself.  Parmlee  v- 
Lawrence,  44  III.  440 ;  Curtis  v.  Eoot,  20  111.  624;  Hill  v, 
Blackwelder,  113  111.  291. 

When  a  contract  is  in  any  respect  doubtful  or  peculiar,  and 
the  parties  by  their  declarations  or  acts  have  placed  a  reason- 
able construction  upon  it,  such  construction  will  be  adopted 
by  Oie  courts,  in  case  of  litigation  arising  upon  it.  People  v. 
Murphy,  119  111.  160 ;  C-  ife  A.  K  R  Co.  v.  Coal  Mine  Co., 
79  111,  125. 

Parol  evidence  is  resorted  to  in  cases  of  doubtful  meaning, 
not  for  the  purpose  of  altering  or  varying  the  contract,  but  for 
the  purpose  of  ascertaining  what  the  real  contract  is,  and  to 
enforce  it  as  the  parties  intended  it  to  be.  Wilson  y.  Boots, 
119  111.379. 

But  conceding  that  the  clause  in  this  lease  in  question  is  not 
so  obscure  or  uncertain  as  to  require  any  parol  evidence  to 
disclose  the  true  meaning  of  the  parties  or  explain  any  ambig- 
uity, then  even  in  that  view  we  are  of  opinion  that  the  decree 
of  the  Circuit  Court  was  right.  It  is  a  familiar  canon  of 
construction  that  all  grants,  contracts,  deeds,  and  leases  of 
every  description  shall  be  most  strongly  construed  against  the 
grantor,  and  if  there  be  any  doubt  or  uncertainty  as  to  the  mean- 
ing of  any  such  grant,  deed  or  lease,  it  shall  be  construed  most 
strongly  in  favor  of  the  grantee.  Or  if  the  contract  may  bo 
given  two  constructions,  either  of  which  is  reasonable,  the 
one  most  favorable  to  the  grantee  shall  be  adopted.  McCarty 
V.  Howell,  24  III.  343;  Massie  v.  Belford,  68  111.  290;  Nat'l 
Bank  v.  Ins.  Co.,  95  U.  S.  678. 

Testing  the  language  used  in  this  lease  by  this  rale  we  are 
satisfied  that  at  least  one  reasonable  construction  which  may 
be  placed  upon  it  will  require  appellants  to  keep  in  operation 
this  elevator  at  their  own  expense  during  the  term  of  this 
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lease.     The  ]anguap;e  used  in  this  lease  needs  no  unnatural  or 
forced  construction  to  reach  this  conchision. 

It  is  objected  here  that  the  court  of  equity  had  no  juris- 
diction. We  think  that  appellants  have  waived  the  right  to 
raise  that  question,  even  if  there  is  any  merit  in  it  (which  we 
by  no  means  concede)'.  They  did  not  demur  to  the  bill  nor 
raise  the  question  in  the  answer,  but  came  forward  and 
answered  to  the  merits,  and  submitted  to  the  jurisdiction  of 
the  courts  without  question.  After  doing  so  it  is  now  too 
late  to  raise  that  question. 

We  are  therefore  of  opinion  that  the  decree  of  the  Circuit 
Court,  declaring  and  construing  the  true  meaning  of  the  lease, 
was  correct,  both  as  it  appeared  on  the  face  of  the  lease 
and  from  what  was  shown  to  be  its  true  meaning  by  the 
parol  testimony  taken. 

There  was  no  error  in  the  court  taking  an  account  of  the 
money  wrongfully .  collected  by  appellants  from  api)el1ee  for 
water  and  oil,  which  he  was  compelled  to  pay  under  duress  of 
circumstances  and  which  he  paid  under  protest,  and  requiring 
its  repayment  to  appellee.  Wiien  a  court  of  equity  enter- 
tains jurisdiction  it  will  retain  it  until  the  whole  matter  in 
difference  between  the  parties  involved  in  the  litigation  is 
disposed  of,  and  will  do  complete  justice  between  the  parties. 

We  have  carefully  considered  this  record  and  have  been 
nnable  to  find  any  error  in  the  proceedings  or  decree  of  the 
Circuit  Court,  and  the  decree  is  accordingly  affirmed. 

Judgment  affirmed. 


City  op  Sandwich  '^  54 

-  34    I9d 
V.  49    30) 


Belle  F.  Dolan. 

» 

Mutiieipat  Corporations — Defective  Sideicalk — Personal  Ivjury — Knotoh 
edga  (ff  Condition — Care  Required — Right  to  Use  Sidewalk — Injury  Not 
at  first  Apparent — Care  in  Securing  Surgical  Treatment — Instructions, 
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1.  A  person  has  the  legnX  right  to  nne  a  sidewalk,  open  to  the  public,  in 
a  city  or  village,  although  he  knows,  or  might  know,  that  it  is  in  a  defect- 
ive condition,  and  is  not  compelled  to  take  some  other  route  to  reach  bis 
destination. 

2.  The  degree  of  care  required  of  a  person  so  using  a  defective  sidewalk 
is  ordinary  care  under  all  of  the  circumstances  of  the  case,  and  such  knowl- 
edge of  the  defective  condition  of  the  walk  is  one  of  the  circumstances  to 
be  considered  by  the  jury  in  determining  the  question  of  what  is  ordinary 
care. 

3.  In  the  case  at  bar  the  question  of  negligence  was  one  of  fact  for 
the  jury  under  all  the  eircuaistances  in  evidence,  and  the  jury  having  been 
carefully  and  correctly  instructed,  the  verdict  will  not  be  set  aside.  Slight 
negligence  on  the  part  of  plaintiff  was  not  sufficient  to  bar  a  recovery. 

4.  A  person  injured  through  the  negligence  of  another  is  only  bound  to 
use  ordinary  care  in  the  endeavor  to  effect  a  cure,  or  even  in  the  determina- 
tion of  what  the  injury  is,  and  if  mistakes  occur,  the  injured  party  having 
used  ordinary  care  in  securing  surgical  attendance,  the  injury  resulting 
from  such  mistakes  is  in  law  regarded  as  one  of  the  direct  results  of  tho 
injury. 

[Opinion  filed  December  16, 1889.] 

Appeal  from  the  Circuit  Court  of  McIIenry  Conntjr;  the 
Hon.  Chables  Kblluh,  Judge,  presiding. 

Messrs.  Cames  &  Denton,  for  appellant. 

Notwithstanding  an  opposite  holding  in  many  States,  it  is 
well  settled  in  this  State  that  the  burden  of  proof  was  on 
appellee  to  show  that  she  was  in  the  exercise  of  ordinary  care. 
Pyer  v.  Talcott,  16  111.  300;  Galena  R  E.  Co.  v.  Fay,  16  HI. 
588;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  55  111.  272;  Steel  Co. 
V.  Martin,  115  III.  358. 

Thompson  in  his  work  on  Kegligence,  second  volume,  page 
1176,  gives  Illinois  as  one  of  eight  States  that  hold  the  doc- 
trine that  the  plaintiff  must  not  only  show  negligence  on  the 
part  of  the  defendant,  but  must  also  show  that  '^  he  was  in  the 
exercise  of  due  care  in  respect  to  the  occurrence  from  which 
the  injury  arose."  He  gives  ten  States  holding  the  contrary 
doctrine  (Wisconsin  among  them),  and  says  that  New  York 
and  several  other  States  have  irreconcilable  decisions. 

Again,  the  law  is  well  settled  that  the  question  of  compara- 
tive negligence  is  not  involved  except  when  the  injured  party 
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liafl  exercised  ordinary  care.  R.  R.  Co.  v.  Clark,  108  111.  113; 
Steel  Co.  V.  Martin,  115  111.  358. 

Aod  he  mnst  exercise  ordinary  care  ^^  with  reference  to  the 
])articular  oircnmstances  involved,  for  his  personal  safety.'' 
Manafaetoring  Co.  v.  McLean,  18  111.  App.  447. 

Again,  if  appellee  had  knowledge  ot  the  danger,  that  is 
presumptive  evidence  of  neglect  on  her  part,  so  much  so  as  to 
call  upon  her  to  rebut  it  Achtenhague  v.  Watertown,  18  Wis. 
821;  Bruker  v.  Town  of  Covington,  69  Ind.  33;  Pittsburg 
Southern  Railway  Company  v.  Taylor,  104  Penn.  St.  306. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations  (Sec. 
1007,  3d  Ed.),  says:  ^^  Adverting  to  this  subject  in  a  general 
way,  it  may  be  stated  that  the  party  injured  must  be  free 
from  contributory  negligence,  i:  e.y  if  he  knew  of  the  defect 
or  obstruction,  and  ought  reasonably  to  have  avoided  it 
by  going  outside  or  around  it,  and  did  not,  he  can  not 
recover." 

Messrs.  John  L.  Pratt  and  Samuel  Alschuleb,  for  ap- 
pellee. 

Upton,  P.  J.  This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages  for  a  fall  on  a  side- 
walk in  the  ap])ellantcity,  alleged  to  have  been  occasioned  by 
the  defective  condition  of  a  sidewalk  therein,  which  the  city 
was  bound  to  keep  in  repair. 

From  the  evidence  in  this  record,  which  we  have  carefully 
examined,  there  can  be  no  question  as  to  the  unsafe  condition 
of  the  walk  at  the  time  and  place  of  the  injury  complained  of, 
or  the  duty  of  the  city  to  keep  the  same  in  repair;  indeed, 
this  is  not  disputed  by  appellant.  Kor  can  there  be  any 
doubt  that,  under  the  evidence,  the  jury  in  the  trial  court 
were  warranted  in  finding  that  the  appellee  had  two  ribs 
broken  by  the  fall  (the  eighth  and  twelfth  rib8),^ne  of  which 
had  at  the  time  of  the  trial  below,  united,'^d  the  other  in  all 
probability  never  will  unite.  ^T'hat  in  consequence  of  the  fall 
appellee  has  suffered'  greatpSodily  pain,  and  that  she  is  now 
an  invalid  and  her  health  seriously  impaired,  and  to  such  an 
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extent  that  she  is  unajt>]e  to  perforin  the  household  labor  for 
her .  family,  as  before  Bhe  was  accnstomed  to  do,  and  that, 
consequent  upon  the  injury  to  her  arm,  produced  by  the  fall, 
there  now  exist  symptoms  of  progressive  paralysis  in  that 
member  of  appellee's  body. 

The  injury  occurred  on  the  evening  of  December  25,  1887, 
and  while  the  appellee  was  returning  from  services  at  the 
church  on  that  Christmas  eve,  accompanied  by  her  son  and  a 
Miss  Ginley.  The  walk  was  constructed  of  boards  or  planks 
placed  upon  stringers  laid  upon  the  ground,  which  plank  and 
stringers  h^d  become  rotten  to  snch  an  extent  that  the  nails 
would  not  hold  the  plank  or  boards  in  place  on  the  stringers 
so  that  the  same  were  loose  and  would  %  up  when  stepped 
upon;  and  the  injury  to  the  appellee  was  occasioned  by  one  of 
the  planks  or  boards  on  this  walk  springing  up,  catching  the 
foot  of  appellee,  and  throwing  her  flat  upon  the  walk,  produc- 
ing the  injury  whereof  she  complains.  The  city  authorities 
had  notice  of  this  defective  condition  of  the  walk  in  question 
for  a  sufficient  length  of  time  prior  to  the  injury,  to  have  put 
the  same  in  repair.  The  testimony  shows  that  the  w;alk  in 
question  had  been  in  this  impaired  condition  for  more  tlian  a 
year  prior  to  the  injury,  and  was  known  to  appellant,  and 
that  the  ap]>el1ee  frequently  passed  over  tliis  walk  and  also 
knew  of  its  condition. 

At  the  time  of  the  occurrence  the  appellee,  w^o  was  a 
healthy  and  somewliat  robust  woman,  did  not  suppose  herself 
much  injured,  but  suffered  from  pain  in  the  neck  and  side,  and 
in  eight  days  after  the  injury  she  took  to  her  bed  and  was  quite 
ill  for  some  time,  the  attendant  physician  treating  her  for  pleu- 
risy. Soon  after  getting  up  from  this  illness  she  visited  relations 
in  Ottawa,  remaining  there  about  two  weeks  and  then  returning 
to  her'  home,  aiding  in  her  accustomed  household  duties  as  she 
was  able,  without  further  special  treatment  for  the  injury 
until  the  following  June,  when  the  swelling  and  pain  in  her 
side  growing  worse,  she  visited  Chicago  to  obtain  medical 
advice  and  aid,  and  upon  personal  examination  the  nature  and 
extent  of  her  injury  was  first  ascertained  and  the  probable 
permanent  character  of  it  made  known  to  her.     Thereupon 
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this  suit  was  commenced  in  the  Cii^ait  Court  of  De  Ealb 
County. 

The  declaration  was  in  the  usual  form  in  case,  alleging  due 
care  on  the  paii;  of  appellee,  and  negligence  of  appellant 
municipality,  causing  the  injury,  etc.  The  plea  was  the  gen- 
eral issue.  The  cause  was  tried  before  a  jury,  who  returned 
a  general  verdict  for  the  plaintiff  and  assessed  her  damages 
at  $2,750  and  special  findings  submitted  by  appellant,  which 
in  no  way  contravened  the  findings  of  the  general  verdict 
rendered.  The  trial  court  overruled  a  motion  for  a  new  trial 
and  gave  judgment  on  the  verdict,  to  which  appellant  excepted 
and  prayed  an  appeal  to  this  court,  and  it  is  now  before  us  for 
review. 

Appellant  contends  that  the  jury  were  not  justified  from 
the  evidence  in  finding: 

Ist.  That  the  accident  complained  of  was  the  cause  of  the 
injury,  or 

2d.  Tlmt  appellee  was  exercising  ordinary  care  at  the 
time  of  the  injury,  and  in  her  subsequent  efforts  to  effect  a 
cure  from  the  effects  thereof. 

3d.  That  the  trial  court  erred  in  giving  appellee's  instruc- 
tion No.  10  to  the  jury. 

First.  Under  the  evidence  in  this  record  we^  are  com- 
pelled to  say  that  we  have  no  doubt  but  that  the  injury 
complained  of  was  caused  by  tlie  fall  upon  the  walk  in  ques- 
tion, substantially  at  the  time,  place  and  manner  as  stated  in 
the  declaration,  and  the  jury,  in  our  judgment,  were  fully 
justified  by  the  evidence  in  so  finding  their  verdict  as  rendered. 

Second.  As  to  appellee's  care;  this  involves  two  inquiries, 
viz.:  first,  as  to  the  care  or  want  of  it,  exercised  by  appellee 
at  the  time  of  the  injury,  and  second,  in  her  subsequent 
efforts  to  effect  a  cure. 

That  the  appellee  had  the  legal  right  to  walk  over  the  side- 
walk in  question,  although  she  knew  or  might  have  known 
of  the  impaired  condition,  and  was  not  compelled  to  take 
some  other  route  or  street,  more  or  less  direct,  from  her  home 
to  the  church  she  was  accustomed  to  attend,  will  hardly  be 
denied.     City  of  Aurora  v.  Hillman^  90  111.  61;  Bloomington 
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V.  Chamberlain,  104  111.  268;  City  of  Joliet  v.  Conway,  17 
III.  App.  677,  and  cases  cited;  Ellis  v.  City  of  Peru,  23  111. 
App.  85. 

The  degree  of  care  which  the  law  requires  the  appellee  to 
exercise  was  ordinary  care  under  all  the  circumstances  of 
the  ccLse^  and  the  appellee^s  knowledge,  if  such  she  had,  of  the 
true  condition  of  the  sidewalk,  would  be  one  of  the  circum- 
stances to  be  considered  by  the  jury  in  the  determination  of 
whether  appellee  at  the  time  was  in  the  exercise  of  ordinary 
care;  and  the  jury  were  so  instructed  by  the  trial  court  fully 
and  specifically,  at  the  request  of  both  parties. 

It  is  apparent  that  appellee  did  not  know  the  extent  of 
impairment  to  the  walk  from  decay.  She  testitied  she  knew 
the  boards  upon  it  were  loose  and  she  '' always  looked  out  for 
it,"  but  she  could  not  say  what  particular  thought  was  in  her 
mind  at  the  precise  moment  tlie  injury  occurred ;  but  that  she 
was  always  careful  as  to  that  walk  she  stated  many  times  in 
her  answer  to  questions  propounded  to  her  and  there  is 
nothing  in  this  record  to  contradict  her.  That  the  board  or 
plank  of  the  walk  at  the  time  in  question  unexpectedly  sprang; 
up,  caused  by  the  son  of  the  appellee  treading  or  stepping 
upon  it  near  the  end  where  the  walk  extended  beyond  the 
stringers  is  unquestionably  true,  and  if  the  appellee  was  guilty 
of  such  conti'ibutory  negligence  as  would  bar  a  recovery  in 
this  case  she  must  have  done  or  failed  to  do  something  which 
a  redsonohly  prudent  person  similarly  circumstanced  toould 
not  have  done  or  failed  to  do. 

It  is  beyond  cavil  that  appellee  had  the  right  to  use  the 
walk  in  going  from  her  home  to  the  church  and  return,  in  the 
exercise  of  which  right  we  have  seen  tlie  testimony  undis- 
puted was,  tliat  she  was  always  careful  in  passing  over  tliat 
walk  and  was  in  the  exercise  of  such  care  at  the  time  in 
question.  Wherein,  then,  it  may  be  asked,  did  the  derelic- 
tion consist?  Or  what  palpable  act  or  omission  appears  from 
the  evidence  in  this  case  so  grave  as  to  defeat  a  recovery 
herein  ? 

The  question  of  negligence  under  all  the  facts  and  circum- 
stances in  evidence  was  one  of  fact  for  the  jury,  and  in  this 
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the  jury  were  instructed  particularly  by  the  trial  court  that 
before  appellee  conld  recover,  the  evidence  must  establish 
that  at  the  time  of  the  injury  appellee  was  in  the  exercise  of 
due  care,  which  was  carefully  defined.  The  jury  have  found 
that  issue  for  appellee.  We  are  not  prepared  to  say  that  they 
erred  in  so  finding.  Indeed,  we  are  unable  to  perceive  what 
more  or  greater  care  appellee  could  have  exercised  than  she 
did,  unless  to  have  refrained  from  the  use  of  the  walk  alto- 
gether, and  this  she  was  not  legally  bound  to  do.  The  coun- 
sel for  appellant,  learned  and  astute  as  he  is,  has  suggested 
but  one  way  in  which  appellee  at  the  time  of  the  injury  could 
have  exercised  greater  care,  viz.,  "  by  keeping  in  the  middle 
of  the  walk."  This,  it  is  apparent,  would  not  necessarily  have 
prevented  the  fall.  The  injury  was  caused  by  the  springing 
up  of  a  board  or  plank  in  the  walk  in  front  of  appellee, 
as  she  was  walking  over  it,  and  tripping  her,  causing  the  fall. 
It  would  be  mere  conjecture  as  to  how  high  the  plank  raised 
which  occasioned  the  injury,  and  if  probabilities  could  bo 
indulged,  it  would  be  more  probable  that  the  plank,  raised 
from  the  walk  by  stepping  upon  the  one  end,  the  bearing  being 
in  the  center  or  middle  (which  is  most  favorable  to  the 
appellant),  would  spring  at  the  middle  or  bearing,  sufficient 
to  catch  the  foot  of  one  passing  over  the  same  at  its  point 
of  bearing,  and  such  probabilities  would  be  increased  if  occur- 
ring in  the  night  time,  when  those  passing  had  not  the  per- 
fect use  of  the  sense  of  sight  to  direct  their  footsteps  in  the 
exact  center  or  avoid  the  raised  obstruction. 

In  our  opinion  the  evidence  shows  appellant  was  in  the 
exercise  of  ordinary  care.  By  this  we  do  not  necessarily 
mean  to  say  that  ap[)ellee  may  not  have  been  guilt}^  of  some 
slight  degree  of  negligence  and  yet  have  observed  ordinary 
care  sufficient  to  maintain  this  action.  It  is  not  necessary  for 
the  determination  of  the  question  before  us  that  we  go  farther 
than  we  have  stated.  C,  B.  &  Q.  Ky.  v.  Warner,  123  IlL  38, 
and  cases  therein  cited. 

As  to  appellee's  care  after  the  injury  to  effect  a  cure :  It 
was  the  duty  of  appellee  and  she  was  bound  by  law  to  make 
use  of  ordinary  care  to   render  the  effects  of  the  injury 
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no  greater  than  was  necessary.  It  was  her  dnty  to  employ 
such  aid,  surgical  and  otherwise,  as  ordinary  prudence  in  the 
situation  required,  and  to  use  ordinary  judgment  and  care  in 
so  doing.  But  the  law  does  not  make  the  appellee  an  insurer 
in  such  case  that  such  surgeons,  doctors  or  nurses  will  be 
guilty  of  no  negligence,  want  of  care  or  skill,  or  of  error  in 
judgment.  The  liability  to  mistakes  in  judgment  of  the 
efforts  or  means  used  in  the.  endeavor  to  effect  a  cure  or  caus- 
ing a  union  of  broken  ribs,  or  even  in  the  determination  of 
the  dislocation  thereof,  are  incidents  of  such  injury,  and  when 
such  mistakes  occur  (the  injured. party  using  ordinary  care) 
th6  injury  resulting  from  such  mistakes,  if  any,  is  in  law 
regarded  as  one  of  the  immediate  and  direct  damages  resulting 
from  the  injury.  Pullman  Palace  Car  Co.  v.  Bluhan,  109  111. 
20 ;  The  City  of  Elgin  v.  Riordan,  21  111.  App.  600. 

We  see  nothing  in  the  record  before  us,  in  view  of  the 
principles  of  law  stated,  to  warrant  us  in  interfering  with  the 
verdict  of  the  jury,  and  their  special  findings  in  that  regard 
in  this  case ;  indeed,  on  the  contrary,  we  are  satisfied  that  the 
jury  were  fully  warranted  from  the  evidence  in  so  finding 
especially  and  in  the  general  verdict  in  the  case,  upon  tlie 
question  of  the  care  on  the  part  of  appellee. 

Third.  It  is  strenuously  insisted  herein  by  the  appellant 
that  the  instruction  "  number  ten  (10),"  given  for  tlie  appel 
lee,  was  erroneous  and  misleading. 

That  instruction  reads  as  follows: 

*'  If  the  jury  believe  from  the  evidence  that  the  most  direct 
route  for  the  plaintiff  in  going  to  and  from  the  Congrega- 
tional church  in  the  city  of  Sandwich,  to  her  home  in  said 
city,  was  over  the  sidewalk  along  the  south  side  of  Third 
street  in  said  city,  then,  the  fact,  if  shown  by  the  evidence, 
that  such  sidewalk  in  said  street  over  which  the.  plaintiff 
passed  was  defective,  and  had  been  in  a  defective  condition 
for  some  months  previous  to  the  alleged  injury,  would  not 
oblige  her  to  take  another  less  convenient  sidewalk." 

That  this  was  and  is  the  law  we  entertain  no  doubt     City 
of  Aurora  v.  Hilltnan,  90   III.  61;  City  of  Joliet  v.  Conway 
17  III.  App.  577,  and  cases  cited  therein  ;  Tlie  City  of  Pern 
V.  Mary  Ellis,  23  111.  App.  23,  and  cases  cited. 
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Appellant's  counsel  have  referred  to  Momence  v.  Kendall, 
14  111.  App.  229;  Centralia  v.  KrouBe,  64  111.  20;  President  v. 
Carter,  2  111.  App.  34;  Lovinguth  v.  Bloomington,  71  111. 
238,  and  some  other  cases  determined  in  the  adjoining  States 
of  Wisconsin  and  Indiana. 

It  is  believed  the  cases  adjudicated  in  this  State,  last  above 
cited,  are  clearly  distinguishable  from  the  case  at  bar. 

In  Momence  v.  Kendall,  the  walk  had  been  condemned  and 
guards  were  placed  to  obstruct  passage  over  the  same,  the 
place  where  the  walk  had  been  having  been  excavated  for  a 
cellar  and  a  plank  placed  across  the  excavation;  the  plaintiff, 
knowing  this  fact,  jumped  the  guards,  and  in  attempting  to 
walk  the  plank  placed  across  the  excavation,  took  liis  chances, 
fell,  and  was  injured.  It  is  plain  under  such  circumstances  no 
recovery  could  be  had.  President  v.  Carter  was  where 
a  bridge  had  been  condcmaed  and  guards  placed  to  pre- 
vent travel  and  use  of  it,  which  the  plaintiff  knew.  The 
plaintiff  in  crossing  was  there  held  properly  to  have  taken, 
his  chances.  The  two  last  cases  cited,  Lovinguth  v.  Bloom- 
ington, and  that  of  Centralia  v.  Krouse  are  commented  on  and 
distinguished  from  the  case  at  bar  in  the  aise  of  Aurora  v. 
Hillman,  supra. 

In  the  case  at  bar  there  is  no  pretense  that  the  walk  in 
question  had  boon  condemned  or  any  obstruction  placed  there 
or  notice  given  the  public  of  its  defective  condition  or  pro- 
hibiting the  use  thereof,  or  that  the  appellee  knew  or  had 
reason  to  know  that  the  particular  plank  or  part  of  the  walk 
where  the  injury  occurred,  was  dani^erous  or  unsafe.  Under 
the factsinthiscase  shown  by  the  record  wecan  not  say  the  trial 
court  erred  in  giving  the  instruction  complained  of,  and  we  con- 
tent ourselves  as  to  what  constitutes  the  burden  of  proof  as  to 
the  appellee's  care  in  this  case,  when  the  basis  of  recovery 
is  negligence,  by  stating  that  in  our  judgment  the  plaintiff, 
(appellee)  by  proving  the  facts  hereinbefore  stated,  as  she 
clearly  did,  and  without  disclosing  any  negligence  on  her  part 
in  80  doing,  established  a  prima  facie  right  of  recovery, 
and  if  the  appellee  was  in  fact  guilty  of  sucfi  contributory 
negligence  as  would   defeat  a  recovery^  it    then   devolved 
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upon  the  defendant  to  prove  it  by  way  of  defense,  which  it 
could  not  or  neglected  to  do.  It  is  no  doubt  true  it  might  not 
have  been  error  had  the  trial  court  refused  the  instruction 
complained  of,  but  in  our  judgment  it  was  not  error  to  give  iU 
and  for  the  reasons  before  stated,  finding  no  substantial  error 
in  the  record,  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 

Judgment  affirmed. 


William  F.  Jobbins,  Impleaded,  etc./ 

V. 

Mrs.  E.  C.  Gray  et  al. 

Sale9 — 'Realty — BUXb  of  Vender  for  Specific  Performanff — Fraudulent 
Misrepresentations  and  Deficiency  in  Quantity  Sold — Title  of  Vendor^ 
P^'oof  as  to-^Constti$ction  qf  Contract — Implied  Covenants — Decree  for 
Purchase  Money. 

1. .  In  an  action  by  the  vendor  againiit  the  vendee  to  obtain  Bpecific  per- 
formance of  a  contract  for  the  purchase  of  land,  where  the  defense  was 
that  the  vendor  had  made  fraudulent  misrepresentations  to  induce  the 
sale  and  that  there  was  less  land  than  the  contract  called  for,  this  court 
holds  that  the  vendee  failed  to  show  by  a  preponderance  of  testimony 
that  he  hud  failed  to  flfet  the  quantity  of  land  contracted  for,  and  that  there 
was  a  total  failure  of  proof  to  charge  vendor  with  fraudulent  misrepresen- 
tations. 

2.  Where  a  vendor  tenders  to  a  vendee  a  warranty  deed  in  proper  form 
and  the  vendee  refuses  it,  but  does  not  pretend  that  such  refusal  is  because 
vendor  has  not  good  title  and  no  such  claim  is  made  in  the  answer  to  veador^s 
bill  for  specific  performance,  and  the  point  is  first  raised  in  argument  after 
the  close  of  the  testimony,  the  court  should  then  allow  the  vendor  to  intro- 
duce proof,  upon  his  offer  to  do  so,  showing  title. 

8.  A  party  will  never  be  allowed  to  take  advantage  of  his  own  wrong, 
or  of  the  errors  of  the  court  induced  on  his  own  motion. 

4.  In  the  case  presented,  the  *'  one-half  of  the  water  power  of  the 
river  **  mentioned  in  the  contract  had  reference  only  to  the  one-half  of  the 
water  power  on  the  east  side  of  the  river  and  adjacent  to  the  land  conveyed. 

5.  Covenants  in  contracts  will  only  be  implied  when  the  court  can  clearly 
see  that  such  was  the  intention  of  the  parties,  or  when  such  covenants  are 
necessarily  implied  to  effectuate  the  purpose  of  a  contract. 

6.  A  decree  for  the  balance  of  the  purchase  money  was  correct  in  the 
case  ('resented. 
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[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the  Hon. 
IsAAo  G.  Wilson,  Judge,  presiding. 

Mr.  Charles  Wheaton,  for  appellants. 

In  order  for  a  vendor  to  enforce  against  the  vendee  the 
specific  performance  of  a  contract  in  the  sale  of  land,  his  title 
must  be  free  from  suspicion.  Brown  v.  Cannon,  5  Gilm.  174; 
1  Sugd.  on  Yend.  339  ;  Morgan  v.  Smith,  11  111.  19i ;  Hoyt 
V.  Tuxbury,  70  111.  331;  Page  v.  Greeley,  75  111.  400;  Stapyl- 
ton  V.  ScQ^tt,  16  Ves.  272 ;  Lowes  v.  Lust,  14  Ves.  547  ;  Drew 
v.  Clark,  9  Ves.  368  ;  Sheffield  v.  Mulgrave,  2  Ves.  526  ;  Roak 
v.  Kidd,  5  Ves.  642. 

By  tlie  contract  Gray  agreed  to  convey,  by  good  and  suffi- 
cient deed,  free  from  all  incumbrances,  one-half  of  the  water 
power  of  Fox  river  controlled  by  tlie  Joseph  Stolp  dam  as 
shown  on  the  maps  of  Kane  county. 

In  order  tcf  perform  his  contract  it  was  necessary  that  Gray 
should  have  an  undoubted  title  to  the  water  power  which  said 
dam  controlled.  The  map  showed  that  dam  as  extending  clear 
across  the  river,  abutting  upon  the  west  as  well  as  upon  the 
east  side  of  the  river.  The  evidence  shows  that  the  height 
of  that  dam,  when  at  its  true  height  and  in  repair,  was  three 
or  throe  and  one-half  feet,  thereby  creating  a  water  power  and 
controlling  the  same,  to  the  extent  of  a  power  created  by  a 
dam  of  that  height  at  that  point  The  evidence  further  showed 
that  with  the  dam  at  that  height  the  water  would  be  set  back  for 
a  half  or  three-quarters  of  a  mile,  or  more,  and  overflow  the 
land  upon  both  sides  of  the  river.  In  order,  then,  for  Gray  to 
convey  good  title  to  the  water  power  controlled  by  said  dam, 
or  one-half  of  the  water  power  of  Fox  river  at  that  point  con- 
trolled by  the  dam,  and  to  enforce  a  specific  performance  of 
the  contract,  it  was  necessary  for  him  to  have,  and  to  prove, 
a  good  title  to  an  anchorage  upon  both  sides  of  the  river  to 
said  dam,  and  the  right  of  overflow  which  would  be  caused  by 
said  dam. 

He  did  not  prove  on  the  trial  of  this  case  that  he  had  either, 
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or  that  he  had  the  right  to  rebuild  or  repair  said  dam,  or  to 
raise  it  to  the  height  which  it  had  before  been  used  at.  It 
appeared  from  the  evidence  that  at  the  time  of  the  execation 
of  the  contract  there  was  no  dam  there,  bat  it  liad  been 
broken  down  and  unused  for  years.  But  in  his  contract,  how- 
ever, Gray  substantially  asserts  that  he  had  a  right  to  rebuild 
and  replace  said  dam  so  as  to  control  one-lialf  of  the  water 
power  of  Fox  river  by  said  dam  at  that  point,  and  agreed  in 
his  contract  to  convey  that  right  by  a  good  title  free  from 
incumbrances. 

The  maxim  of  the  law  is,  that  whoever  grants  a  thing  is 
supposed  also  tacitly  to  grant  that  without  which  the  grant 
would  be  of  no  effect;  and  accordingly  whenever  a  thing  is 
granted,  all  the  means  to  attain  and  all  the  fruits  and  effects  of 
it,  are  granted  also,  and  will  pass,  inclusive,  together  with  the 
thing,  by  the  grant  of  the  thing  itself,  without  the  words 
"with  appurtenances"  or  any  like  words.  Angell  on  Water- 
courses, Sees.  158,  159,  165. 

By  the  grant  of  a  mill,  with  the  appurtenances,  the  dam  and 
all  privileges  of  flowing  which  are  necessary  to  the  full  enjoy- 
ment of  the  mill  and  head  of  water  will  pass.  Angell  on 
Watercourses,  Sec.  358,  p.  402. 

The  grant  of  half  a  dam  conveys  with  it  half  the  water 
power;  so  the  reservation  of  a  mill  site  embraces  not  only  the 
land  of  such  site,  but  also  a  right  of  flowage  of  a  pond  for  the 
use  of  the  mill.  Washburn  on  Easements,  p.  34,  Sees.  9  and  10; 
Oakley  v.  Stanley,  5  Wend.  525;  Lampman  v.  Mills,  21  N.  T. 
505;  Stackpole  v.  Curtis,  32  Me.  383;  Wilcoxon  v.  McGhee, 
12  111.  381;  Hadden  v.  Shoutz,  15  111.  581;  Wheelock  v. 
Thayer,  16  Pick.  68;  Adams  v.  Conover,  87  K  Y.  422. 

It  will  be  seen  by  these  cases  the  only  defect  in  the  grant- 
or's title  was  a  want  in  the  grantor  of  a  right  to  flood  the  other 
lands  which  the  dam  would  necessarily  flood  and  which  the 
grantor  did  not  own,  and  that  defect  in  the  title  was  held  to 
be  sufficient  to  amount  to  a  breach  of  the  covenants  of  a  deed 
of  water  power. 

Certainly,  then,  it  would  be  a  good  defense  to  a  bill  for 
specific  performance  brought  by  the  vendor  to  enforce  a  con- 
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tract  for  the  purchase  of  water  power.  Sec,  also,  Green  v. 
Collins,  86  N.  Y.  246.  And  as  to  the  right  of  flowage  being 
an  essential  part  of  grant  of  water  power,  see  Wilcoxon  v. 
McGhee,  12  111.  381;  Haddenv.  Shoutz,  16  111.  681. 

To  apply  the  above  principles  enunciated  to  this  case: 

Gray,  in  the  contract  he  seeks  to  enforce,  agreed  to  convey 
one-half  the  water  power  of  Fox  river  controlled  by  the  Stolp 
dam  as  shown  upon  the  maps  of  Eane  county. 

He  therein,  by  reason  of  his  contract,  agreed  to  convey  by 
a  good  title  the  right  to  flood  all  the  lands  north  of  the  dam, 
which  the  dam  at  its  usual  height  would  overflow. 

If  he  had  not  a  good  title  to  such  overflow  he  could  not 
perform  the  contract  on  his  part,  and  therefore  was  not 
entitled  to  a  performance  of  the  contract  by  the  defendant 

In  order  to  entitle  him  to  a  decree,  he  not  only  had  to 
allege,  but  to  prove,  that  he  had  a  good  title  to  such  overflow, 
which  he  did  not  do. 

Messrs.  Botsford  &  "Wayne,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  bill  for  specific  performance 
brought  upon  the  following  contract: 

'*  Articles  of  agreement  made  and  entered  into  the  third  day 
of  March,  in  the  year  one  thousand  eight  hundred  and  eighty- 
three,  between  Allison  H.  Gray,  manufacturer,  of  the  city  and 
county  of  Erie,  in  the  State  of  Pennsylvania,  party  of  the  first 
part,  and  Warren  Tyler,  real  estate  agent  of  the  town  of 
Aurora,  in  the  county  of  Kane,  in  the  State  of  Illinois,  party 
of  the  second  part,  in  manner  following:  The  said  party  of 
the  first  part  in  consideration  of  the  sum  of  one  dollar  to  him 
duly  paid,  the  receipt  whereof  is  hereby  acknowledged,  here- 
by agreed  to  sell  unto  the  said  party  of  the  second  part,  orto 
his  assigns  or  legal  representatives,  all  that  piece  or  parcel  of 
land  situated  in  the  southwest  quarter,  section  ten  (10),  town- 
ship of  Aurora  thirty-eight  (38),  range  eight  (8),  in  the  county 
of  Kane  in  the  State  of  Illinois,  described  and  known  in  the 
assessor's  map  of  said  county  as  the  Gill  property;  lot  4, 
containing   eleven  and  eighteen  one-hundred ths  (11  18-100) 
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acres  of  land,  and  including  one-half  of  the  water  power 
of  the  Fox  river  controlled  by  the  dam  thereon  known  as  the 
Joseph  Stolp  dam  and  which  is  more  fully  specilied  upon  the 
map  of  said  township,  recorded  in  said  county,  for  the  sum  of 
seven  thousand  and  five  hundred  dollars,  which  the  said  party 
of  the  second  part  hereby  agrees  to  pay  to  the  said  party  of 
the  first  part,  as  follows :  The  sum  of  two  thousand  dollars 

• 

upon  the  execution  hereof,  the  further  sum  of  two  thousand 
dollars  on  or  before  the  third  day  of  September  next  with 
interest  at  six  per  cent  (6  per  cent)  per  annum,  and  the 
remaining  balance  hereof,  to  wit,  three  thousand  and  five  hun- 
dred dollars  with  interest  at  the  rate  of  six  per  cent  (6  per 
cent)  per  annum,  on  or  before  one  year  from  the  date  hereof, 
•  and  the  said  party  of  the  first  part  on  receiving  snch  payment 
at  the  time  and  in  the  manner  above  mentioned  shall,  at  his 
own  proper  cost^and  expense,  execute,  acknowledge  and  deliver 
to  the  said  party  of  the  second  part,  or  to  his  assigns,  a  proper 
deed  for  the  conveying  and  assuring  to  him  or  them  the  fee 
simple  of  the  aforesaid  premises,  free  from  all  incumbrances, 
which  deed  shall  contain  a  general  warranty  and  the  usual  full 
covenants. 

^'  And  it  is  understood  tlmt  the  stipulations  aforesaid  are  to 
apply  to  and  bind  the  heirs,  executors,  administrators  and 
assigns  of  the  respective  parties. 

"  In  witness  whereof  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written. 

"A.  H.  Gray,        [seal.] 
"Warren  Tylkr.  [seal.] 

"  Sealed  and  delivered  in  the  presence  of  A.  H.  Gray,  Jr." 

The  bill  avers  that  Wm.  F.  Jobbins,  assignee  of  Warren 
Tyler,  paid  the  first  two  payments  required  by  the  contract, 
but  has  failed  and  refused  to  pay  the  balance  of  the  purchase 
money. 

The  bill  avers  that  the  contract  was  duly  assigned  in  writ- 
ing on  the  back  thereof  by  said  Tyler  to  defendant,  William 
F.  Jobbins,  on  the  2d  day  of  October,  1888,  and  that  the 
contract  aud  assignment  were  recorded  in  the  recorder's  office 
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of  said  Kane  county,  and  that  said  Gray  on  the  3d  day  of 
March,  1886,  assigned  said  contract  to  Mrs.  £.  C.  Gray ;  that 
the  first  two  payments  upon  said  contract  were  paid,  one  on 
the  3d  of  March,  1S83,  and  the  other  about  the  30th  of 
Angnst,  1883,  and  there  has  nothing  been  paid  on  said  con- 
tract since;  that  said  Allison  P.  Gray  at  the  time  of  the  mak- 
ing of  the  contract  was  seized  in  fee  simple  of  the  real  estate 
described  therein,  and  is  still  so  seized,  and  has  been  and  is 
ready  and  willing  to  execute  to  said  Jobbins  a  good  and  suffi- 
cient deed  thereof,  free  and  clear  from  all  incumbrances,  upon 
the  payment  of  the  amount  due  on  said  contract,  and  has  offered 
to  deliver  to  said  Jobbins  such  a  deed,  and  demanded  payments 
of  said  Jobbins  of  said  amount;  tliat  at  the  time  of  the  making 
of  said  contract  said  Tyler  was  let  into  possession  of  said 
premises,  and  that  he  and  Jobbins  have  been  in  possession 
ever  since;  that  complainant  had  to  pay  the  taxes  on  said 
premises  for  the  years  1882  and  1884;  that  Thomas  Nelson, 
Anna  M.  Collins  and  Charles  Collins  claimed  some  interest  in 
said  premises  to  said  Jobbins  and  prays  that  defendant,  Job- 
bins,  may  be  compelled  specifically  to  perform  said  contract 
by  payment  of  the  amount  due  thereon,  and  said  taxes,  etc. 

The  answer  admitted  the  purchase  and  making  the  contract 
for  the  land  described,  but  avers  that  there  was  not  11  18-100 
acres  of  land  included  in  lot  4;  that  Gray  did  not  and  does  not 
have  the  title  to  one-half  the  water  power  of  Fox  river  at  that 
point,  and  that  the  Stolpdam  did  not  control  one-half  the  water 
power  of  Fox  river  at  that  point ;  that  the  dam  nor  any  part 
thereof  did  not  rest  on  said  land;  that  the  race  which  once 
connected  with  the  dam  had  been  washed  away,  and  also  that 
the  dam  itself  had  been  washed  away  at  the  date  of  the  con- 
tract; that  the  ground,  the  dam,  the  river  and  the  race  were  all 
then  covered  with  ice  so  that  appellants  could  not  see  the  condi- 
tion of  the  land,  river,  dam  or  race  and  so  could  not  tell  whether 
there  was  in  fact  any  dam  or  race  there  at  all,  or  whether  they 
connected  with  each  other,  or  whether  any  of  the  land  had  been 
washed  away  or  not;  but  on  the  contrary,  that  they  were 
obliged  to  and  did  rely  upon  the  representations  of  said  Gray 
then  made  to  him,  that  he  in  fact  owned  11  18-100  acres  in 
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said  lot  4  and  that  the  dam  rested  thereon,  and  that  one- 
half  of  the  water  power  of  Fox  river  was  controlled*  thereby 
in  connection  with  said  land.  Jobbins  further  answers  and 
says  the  land  was  purchased  for  him  by  Tyler  for  manufactur- 
ing pui*po6e8  and  for  a  mill  site,  which  was  well  known  to 
Gray,  and  that  the  most  valuable  part  of  tlie  purchase  was  the 
water  power,  and  that  without  the  water  power  and  i^ce  the 
land  is  not  worth  over  $25  per  acre;  that  Gray  agreed  to 
warrant  to  Tyler  for  Jobbins,  that  he.  Gray,  owned  one-half 
the  water  power  in  Fox  river  at  that  point  which  was  con- 
trolled by  the  dam,  but  that  Gray  did  not  own  half  the  water 
power,  and  that  the  Stolp  dam  wa&  broken  down  and  washed' 
out,  and  that  if  the  dam  was  built  up  and  repaired  high 
enough  to  be  of  any  value  as  a  water  power  that  then  the  dam 
would  overflow  the  lands  above  the  dam  and  across  on  the 
other  side  of  the  river,  which  Gray  never  had  any  right  to 
overflow. 

The  answer  then  avers  that  all  these  representations  on  the 
part  of  Gray  were  false  and  fraudulent,  and  were  so  made  to 
induce  Tyler  to  buy  the  land  for  Jobbins  at  an  extravagant 
price,  and  that  Gray  well  knew  such  statements  were  false 
and  fraudulent.  The  answer  further  avers  that  Jobbins 
lives  in  New  York,  and  that  after  making  the  first  two  pay- 
ments he  came  to  Illinois  and  had  the  land  surveyed,  and 
found  that  it  contained  only  10  15-100  acres,  and  that  he 
then  discovered  the  dam  was  washed  away  and  did  not  rest  on 
the  land,  and  that  there  was  no  connection  between  the  dam 
and  the  race,  and  that  he  then  demanded  remuneration  for  such 
loss  from  Gray,  which  was  refused,  etc.,  and  he  denies  the 
right  of  Gray  to  sjiecific  performance. 

After  filing  his  answer  Jobbins  filed  a  cross-bill  setting  np 
the  same  state  of  facts,  and  asked  to  have  the  contract  can- 
celed and  a  decree  requiring  Gray  to  pay  back  to  him  the 
money  paid  on  the  contract. 

Tyler,  who  was  made  a  defendant  in  the  bill,  answered, 
setting  up  about  the  same  defense  contained  in  Jobbins' 
answer. 

Complainants  answered  Jobbins'  cross-bill,  denying  all  the 
material  allegations  made  against  them. 
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Thomas  Kelson,  wlio  was  made  a  defendant  to  the  original 
bill  of  complaint,  answered  that  the  only  interest  he  had  in  the 
land  was  that  of  a  mere  trustee  for  Anna  M.  and  Charles  Col- 
lins, in  a  trust  deed  to  secure  a  loan  on  said  land  made  by 
Jobbins  and  his  wife  to  him  as  such  trustee.  This  deed  was 
made  on  the  5th  of  March,  1885,  by  Jobbins  and  his  wife,  to 
secure  a  loan  of  $14,269. 

On  the  3d  day  of  March,  1886,  Allison  H.  Gray  assigned  the 
contract  to  his  wife,  Mrs.  F.  C.  Gray,  by  indorsement  thereon. 

On  the  2d  day  of  October,  1883,  Warren  Tyler  assigned 
the  contract  to  William  F.  Jobbins,  by  indorsement  thereon. 
Ko  question  is  made  as  to  the  propriety  or  legality  of  these 
assignments;  indeed,  on  the  part  of  Tyler,  he  was  acting  in 
the  beginning  for  Jobbins,  and  in  the  tirst  place  took  the  title 
for  Jobbins. 

Upon  the  hearing  "below  the  court  found  all  the  issues 
involved  in  favor  of  complainants  in  the  original  bill,  and 
decreed  specific  perfoi*mance  of  the  contract  and  dismissed 
the  cross-bill. 

From  that  decree  appellant  Jobbins  appeals  to  this  court 
and  asks  for  a  reversal,  and  insists  that  the  findings  and  decree 
of  the  court  are  contrary  to  the  evidence  and  the  law. 

There  being  no  question  as  to  the  execution  of  the  contract 
and  its  terms,  we  are  only  called  upon  to  determine  whether 
tlie  defendants,  Jobbins  and  Tyler,  made  out  their  defense  by 
the  proof,  the  burden  being  upon  them.  Two  questions  or 
defenses  are  raised  in  the  answer :  First,  that  there  are  only  10 
15-100  acres  of  land,  when  tjie  contract  called  for  11  18-100; 
second,  the  fraudulent  representations  relied  on  by  defendant 
as  having  been  made  by  appellee,  Allison  H.  Gray. 

And  first  as  to  the  shortage  in  the  land.  Upon  this  point 
there  is  a  conflict  in  the  testimony.  We  are  satisfied  that  this 
conflict  and  discrepancy  arises  from  diflPerent  surveyors  follow- 
ing a  somewhat  different  meander  line  along  the  irregular  mar_ 
gin  of  the  river,  which  has  never  been  so  definitely  described 
by  the  original  or  subsequent  surveys  as  to  enable  any  sur- 
veyor to  be  able  to  know  or  follow  the  exact  line.  Both  of  the 
surveyors  who  testified  for  the  respective  parties,  express  the 
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difficulty  of  arriving  at  precisely  the  same  result,  or  of  ascer- 
taining the  exact  amount  of  land  along  the  irregular  line  of 
the  river,  on  the  west  side  of  the  strip  of  laud  involved  in 
controversy.  We  think  appellant  fails  to  show  that  he  did 
not  get  the  amount  of  land  described  in  the  contract.  The 
evidence  does  not  preponderate  in  his  favor  upon  that  point. 
Second,  as  to  the  charge  of  false  and  fraudulent  represen- 
tations set  up  in  the  answer  and  cross-bill.  Upon  this  branch 
of  his  case  appellant  makes  a  complete  and  total  failure  in  his 
proof.  There  is  not  a  particle  of  proof  of  fraud  or  misrepre- 
sentation on  the  part  of  Allison  H.  Gray  at  the  time  of  tliis 
sale,  or  before  or  since.  Instead  of  Jobbins  relying  upon 
anything  said  by  Allison  H.  Gray  to  his  purchasing  agent, 
Tyler,  it  is  certain  that  both  Jobbins  and  Tyler  were  acting 
on  their  own  knowledge  of  the  laud,  the  dam  and  the  race 
and  its  value  as  a  water  power,  when  they  made  the  purchase. 
Gray  lived  in  Pennsylvania  and  had  obtained  the  title  to  this 
land  tlirough  a  foreclosure  proceeding  and  had  never  seen  the 
land  himself,,  and  knew  nothing  at  all  about  it  Tyler  was 
informed  by  Gray  when  he  bought  the  land,  that  he,  Gray, 
had  never  seen  it,  and  knew  nothing  about  its  value  or  situa- 
tion excoptas  he  had  been  informed  by  his  agent  whom  he  had 
sent  to  Aurora  to  see  about  the  land,  after  Tyler  proposed  to 
buy  it.  That  agent  reported  to  Mr.  Gray  that  the  land  was 
worth  $10,000  and  advised  him  not  to  sell  it  lor  less.  Tyler, 
who  was  acting  for  Jobbins,  was  a  resident  of  Aurora,  had 
been  for  many  years  a  real  estate  agent,  and  was  perfectly 
familiar  with  the  land,  the  river,  the  dam  and  the  race,  and 
knew  as  much  about  it  as  any  man  could  know.  In  addition 
to  his  personal  knowledge  of  the  land,  its  location  and  value, 
he  swears  that  he  had  boeti  investigating  the  title  to  it  before 
attempting  to  buy  it.  But,  more  than  this,  Jobbins  himself, 
who  was  intending  to  use  this  water  power  for  manufacturing 
purposes,  went  to  Aurora  a  good  while  before  making  tliis 
purchase,  and  in  company  with  his  agent,  Tj^ler,  personally 
examined  this  river  on  both  sides,  and  went  up  and  down  the 
stream  and  both  were  as  fully  advised  as  to  the  exact  condition 
of  things  as  it  was  possible  for  two  men  to  be.   If  they  misjudged 
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the  location  of  the  land,  the  river,  the  dam  and  race,  it 
was  certainly  their  own  fault.  They  were  buying  land  on  the 
other  side  of  the  river  of  other  owners,  and  it  is  utterly 
unreasonable  to  suppose  that  if  this  man  was  intending  to  buy 
valuable  water  power,  with  land  adjacent,  and  pay  a  large 
amount  of  money  therefor,  foi*  the  purpose  of  himself  erect- 
ing valuable  milJs,  that  he  should  not  know  what  he  was  buy- 
ing when  on  the  ground  ''with  his  agent  for  the  express 
purpose  of  examining  for  himself,  and  that  he  was  intending  to 
or  did  rely  on  the  representations  of  a  man  in  a  foreign  State, 
who  had  never  seen  the  land.  Such  a  claim  is  preposterous. 
Tyler  himself  swears  that  he  and  Jobbins  went  all  over  this 
land  and  up  and  down  on  both  sides  of  the  river  at  different 
times  before  making  this  purchase,  but  seeks  to  evade  the 
force  of  this  fact,  by  saying  that  there  was  so  much  snow  and 
ice  around  there  that  they  conld  not  tell  that  the  dam  was 
gone  or  that  the  race  had  no  connection  with  the  dam,  or  that 
the  surrounding  lands  would  be  overflowed  in  case  the  dam 
was  raised.  This  explanation  we  regard  as  wholly  insufficient; 
but  even  if  it  was  good  as  to  Jobbins,  it  was  no  excuse  at  all  for 
his  agent,  Tyler,  who  had  lived  there  for  many  years  and  seen 
it  in  all  seasons  of  the  year.  But  even  if  Tyler  and  Jobbins  had 
both  been  ignorant  of  the  situation  at  the  dam,  there  is  not  a 
word  of  proof  that  Gray  knew  or  pretended  to  have  any  per- 
sonal knowledge  of  it,  or  that  he  made  any  claim  to  know 
anything  about  the  dam  or  the  race  except  from  the  informa- 
tion obtained  from  his  agent;  nor  is  there  any  proof  that  he 
said  anything  about  the  location  or  the  situation^of  the  dam  or 
race,  except  that  his  deed  gave  him  that  much  land,  which  he 
insisted  he  had,  and  that  it  carried  with  it  the  right  to  half 
the  water  power  of  the  river  at  that  point.  Tyler  swears 
that  he  wanted  to  buy  the  water  power  and  the  land  separately, 
but  that  Gray  refused  to  do  anything  of  the  kind.  Gray 
denies  even  that  statement  of  Tyler  and  swears  that  he  told 
Tyler  he  must  take  the  land  just  as  it  was  or  let  it  alone. 

Tyler  and  Jobbins  both  went  to  Pennsylvania  to  make  this 
purchase  and  contract.  Jobbins  concealed  himself  in  the  city 
while  Tyler  made  the  contract,  and  prepared  the  papers  him- 
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self  and  acted  with  full  knowledge  of  everything  affecting  the 
Talae  of  the  property,  while  Gray  knew  nothing  except  upon 
information. 

The  second  payment  of  $2,000  was  not  paid  until  in  Sep- 
tember following,  long  after  the  ice  and  snow  had  left  the 
river;  and  everything  was  open  to  Jobbins  and  his  agent  for 
^  months  before  this  second  payment  was  made,  and  the  alleged 
fraud  might  have  been  discovered;  but  no  claim  was  then  set 
np  of  any  such  fraud.  We  think  there  is  an  entire  failui-e  to 
establish  the  alleged  fraud. 

Appellants  urge  still  another  reason  why  this  decree  should 
be  reversed,  viz.:  The  failure  of  appellees  to  prove  that  they 
had  a  good  and  valid  title  to  this  land.     The  proof  is  that 
before  this  suit  was  brought,  Mrs.  E.  C.  Gray,  who  then  held 
the  contract,  had  a  good  and  sufficient  warranty  deed  made 
and  executed  by  herself  and  husband,  containing  all  the  usual 
and   necessary  covenants  to  convey  a  good  and  perfect  title 
to  said  lands  to  William  F.  Jobbins,  and  tendered  it  to  him  or 
his  attorney  acting  for  him,  and  demanded  the  remainder  of 
the  purchase  price,  and  made  an  offer  to  deliver  the  deed  on 
payment  of  the  balance  of  this  purchase  money,  then  long 
past  due;  the  deed  was  refused  and  payment  of  the  balance 
of  the  purchase  money  also  refused,  but  appellant  made  no 
pretense  then  that  snch  refusal  was  because  appellee  had  no 
title  to  the  land.     Nor  was  any  such  claim  made  in  the  answer 
of  either  of  the  defendants.     The  first  that  was  ever  heard  of 
this  pretense  that  plaintiff  had  not  proved  bis  title  showing 
that  her  deed  conveyed  title  to  appellants  was  after  the  evi- 
dence was  closed  and  the  argument  begun.     Then,  for  the 
first  time,  appellants'  counsel  raised  the  question  and  objected 
to  the  suflEiciency  of  the  proof  for  that  reason.     Thereupon 
appellees  at  once  offered  evidence  to  the  court  showing  a  per- 
fect and  clear  title  in  themselves,  to  the  land,  but  appellants 
objected  to  this  proof  as  coming  too  late,  and  their  objection 
was  eiToneonsly  sustained  by  the  court.     Under  the  circum- 
stances the  court  ought  to  have  admitted  the  testimony.     But 
the  evidence  is  preserved  in  the  record,  and  we  can  see  from 
it  that  the  plaintiff  had  a  good  and  perfect  title  to  the  land. 
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Appellant  can  not  be  allowed  to  procure  an  erroneous  rul- 
ing in  his  favor  and  exclude  competent  and  material  evidence 
on  the  trial  when  it  is  offered  and  ready  to  be  produced,  and 
then  on  appeal  insist  that  for  the  want  of  that  very  proof  the 
deoree  can  not  be  sustained.  A  party  will  never  be  allowed 
to  so  take  advantage  of  his  own  wrong,  or  the  errors  of  the 
court  induced  on  his  own  motion,  and  then  compel  the  oppo- 
site party  to  suffer  the  consequences.  Such  a  proceeding 
would  be  the  merest  trifling  with  the  court. 

We  think  the  one-half  of  the  water  privilege  referred  to  in 
the  contract  had  reference  only  to  the  one-half  of  the  water 
power  of  the  river  on  the  east  side,  and  adjacent  to  the  land 
conveyed,  and  to  be  used  and  enjoyed  in  such  manner  as  the 
general  contour  of  the  land  would  permit  for  the  purposes  of 
a  water  power,  as  contemplated  by  the  purchasers.  This  is 
evident  from  the  fact  that  Jobbins  had  already  bought  the 
land  on  the  west  side  of  the  river  and  adjacent  to  this  dam. 
He  knew  Gray  had  no  right  or  interest  in  the  water  power  on 
the  west  side  of  the  river  and  he  must  have  contemplated  that 
the  half  interest  he  was  buying  could  only  relate  to  such  use 
as  could  be  made  of  the  river  by  drawing  water  from  the 
east  side  and  adjacent  to  this  land.  No  other  and  reasonable 
construction  can  be  given  that  part  of  the  contract  relating  to 
the  sale  of  one-half  the  water  power,  and  this  construction  is 
sustained  by  Hadden  v.  Shoutz,  15  111.  5S1. 

There  is  nothing  in  this  contract  to  justify  the  claim  that 
it  contained  an  implied  warranty  that  the  purchaser  might 
have  the  right*  to  raise  the  dam  high  enough  to  throw  the 
water  back  upon  and  submerge  land  above  the  dam.  That 
would  be  to  interpolate  a  very  broad  and  important  covenant  in 
the  contract,  which  the  parties  tliemselves  did  not  see  fit  to  do. 
This  we  have  no  right  to  do.  Covenants  in  contracts  will 
only  be  implied  when  the  court  can  clearly  see  that  such  was 
the  intention  of  the  parties,  or  when  such  covenants  are 
necessarily  implied  to  effectuate  the  purpose  of  a  contract. 
We  think  the  contract  in  that  respect  amounted  to  nothing 
more  than  a  quit  claim  to  whatever  power  Gray  had  adjacent 
to  his  land. 
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The  decree  for  the  halance  of  the  unpaid  purchase  mouey 
was  correct  under  the  authority  of  Corbinv.  Teed,  69  III.  200. 

After  a  careful  study  of  this  record  and  the  elaborate  arg»^ 
ment  of  counsel  for  appellant  we  ha^e  been  unable  to  find  any 
error  in  this  record,  but  on  the  contrary  we  think  the  evi- 
dence abundantly  sustains  the  decree  and  it  is  affirmed. 

Judgment  affirmed. 


Thomas  Kerb 

V. 

Michael  Butz  et  al.,  Highway  Commissiokebs,  etc. 

Municipal  Corporation^—Colleetion  qf  Tax  for  Special  Projeei— Fail- 
ure €f—Re€Oterff  Back. 

Where  a  tax  has  been  collected  for  Rome  special  purpose,  and  for  eonje 
reason  the  purpose  has  failed,  and  the  mooej  can  not  be  paid  out  on  any 
other  account,  then  the  officer  to  whom  the  tax  has  been  paid  becomes  the 
bailee  of  the  party  pnying  the  tax  and  should  pay  it  back  on  demand. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circnit  Court  of  Kankakee  County ;  the 
Hon.  N.  J.  PiLLSBUKY,  Jndge,  presiding. 

Mr.  H.  K.  Whbeleb,  for  appellant 
Mr.  Daniel  H.  Paddock,  for  appellee. 

Lacet,  J.  This  is  a  snit  brought  by  appellee  against  the 
appellants  to  recover  back  $4.12  real  and  pereonal  taxes  for  the 
jear  1885,  which  he  paid  to  the  town  collector.  The  tax  in 
question  was  levied  and  collected  under  the  following  circum- 
stances: In  the  year  1885,  the  highway  commissioners  of  the 
town  of  Kankakee  levied  a  road  and  bridge  tax  on  all  the 
property  of  the  town  of  Kankakee,  forty  per  cent  of  the  amount 
Seing  levied  to  build  a  bridge  within  the  corporate  limits  of 
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the  city  of  Kankakee.  After  the  tax  in  question  was  collected 
and  in  the  hands  of  the  highway  commissioners,  Pleasant 
Durham,  a  citizen  of  the  city  of  Kankakee,  brought  a  bill  in 
equity  in  the  Circuit  Court  to  enjoin  the  building  of  the  pro- 
|)osed  bridge  within  the  cor |X> rate  limits  of  the  city  of  Kan- 
kakee by  the  commissioners  of  the  town  of  Kankakee,  averrinfi^ 
that  a  sufficient  sum  of  money  had  not  yet  been  raised  to  pay 
for  the  building  of  the  bridge  and  therefore  the  commission- 
ers had  no  right  to  build  it,  and  that  by  virtue  of  the  charter 
of  Kankakee  the  highway  commissionera  of  the  town  of 
Kankakee  were  prohibited  from  levying  or  collecting  any 
road  tax  within  the  limits  of  the  city.  Upon  hearing  on 
demurrer  a  per)  etual  injunction  was  granted  restraining  the 
said  highway  commissioners  from  constructing  a  bridge  as 
shown  by  the  plans  and  specifications  set  forth  in  the  bill. 

-Subsequently  the  appellee,  on  behalf  of  himself  and  other 
taxpayers  and  residents  of  the  city  of  Kankakee,  commenced 
an  injunction  suit  against  the  hisjhway  commissioners  of  the 
town  of  Kankakee  and  the  county  clerk,  to  restrain  the  col- 
lection of  a  tax  of  sixty  cents  on  the  one  hundred  dollars  lev- 
ied by  the  town  authorities  for  road  purposes,  and  extending 
to  persons  and  property  within  the  corporate  limits  of  the 
city  of  Kankakee  in  said  town,  and  upon  hearing  a  perpetual 
injunction  as  prayed  for  was  likewise  granted.  This  injunc- 
tion  suit  was  taken  by  the  highway  commissioners  by  writ  of 
error  to  the  Supreme  Court  and  there  affirmed  on  the  grounds 
that  the  charter  of  the  city  of  Kankakee,  which  is  a  special 
one,  prohibited  any  road  tax  to  be  levied  within  the  corporate 
limits  of  the  city.  Butz  v.  Kerr,  123  111.  659.  Kerr,  the 
appellee  here,  then  served  notice  on  the  highway  commis- 
sioners demanding  the  return  of  the  tax  so  paid  by  him  to  the 
town  collector,  claiming  that  it  was  paid  under  compulsion 
and  dnress  of  goods,  and  that  the  project  had  failed.  The 
amount  collected  for  the  building  of  the  bridge  by  the  high- 
way commissioners  was  $3,091.66,  being  forty  per  cent  of  the 
total  levy  for  road  and  bridge  purposes  so  far  as  it  was  col- 
lected. This  was  totally  inadequate  for  the  pui-pose  of  build-' 
ing  the   projected  bridge,  the  estimated  cof<t  being  $20,000. 
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The  city  of  Kankakee  was  wholly  within  the  town  of  Kan- 
kakee, there  being  about  a  two  mile  strip  between  the  city 
limits  and  the  town  limits  surrounding  the  city.  The  board 
of  auditors  of  the  town  of  Kankakee  prior  to  the  demand 
and  the  bringing  this  suit  refnsed  to  allow  another  tax  for 
the  bridge  to  be  levied  and  assessed. 

It  is  stipulated  that  the  tax  sought, to  be  collected,  was  col- 
lected within  the  city  limits  upon  assessment  on  personal  and 
real  property  of  appellee;  that  it  was  paid  over  to  the  treas- 
urer of  the  highway  commissioners  and  that  the  bridge  has 
not  been  built  or  any  work  done. 

The  appellee  in  his  argument  liere,  claims  the  right  of 
recovery,  not  because  there  was  compulsion  or  duress  of 
goods  to  compel  payment,  but  on  the  ground  that  the  project 
to  build  the  bridge  has  totally  failed  and  has  been  abandoned; 
and  he  insists  that  the  money  collected  should  bo  regarded  as 
a  bailment  for  a  special  purpose  nnd  that  purpose  having 
failed,  that  it  can  be  recovered  back  from  the  municipality  to 
which  it  was  paid  after  demand. 

The  appellant  insists  that  inasmuch  as  the  tax  was  paid 
voluntarily  and  not  under  duress,  it  can  not  be  recovered  back; 
and  cites  Cooley  on  Taxation,  565,  566,  567,  568;  N.  B.  A. 
Ass'n  v.  City  of  Chicago,  61  111.  443;  and  Falls  v.  City  of 
Chicago,  58  111.  403;  Easton  v.  City  of  Chicago,  519;  Biichy 
V.  Noland,  39  Ind.  234.  We  think  these  oases  are  intended  to 
be  applicable  where  the  tax  has  been  collected  for  a  general 
])urpo6e,  where  taxes  may  lawfully  be  collected  and  where  it 
is  lawful  for  the  officers  to  use  the  money  in  paying  it  out  in 
some  legitimate  way,  on  the  liabilities  of  the  corporation  for 
which  he  acts. 

But  where  the  tax  has  been  collected  for  some  special  pur- 
pose and  for  some  reason  the  purpose  has  failed  and  the 
money  can  not  be  paid  out  on  any  other  account,  then  we 
think  the  officer  becomes  the  bailee  of  the  party  paying  the 
money  and  should  pay  it  over  to  the  taxpayer  on  demand. 
Sonie  one  should  be  entitled  to  the  money  and  it  is  certainly 
more  equitable  to  hold  that  the  party  who  paid  it  should  have 
it,  than  that  the  officer  or  municipal  corporation  having  it  in 
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charge  should  liave  it.  We  are  also  of  the  opinion  that  our 
Supreme  Court  has  held  to  this  doctrine  in  Bradford  v. 
City  of  Chicago,  25  III.  411;  Board  of  Supervisors  v.  Massy, 
66  III.  160;  Falls  v.  City  of  Cairo,  58  111.  408;  Town  of  Yir- 
den  V.  Needles,  98  111.  366. 

Seeing  no  error  the  judgment  is  affirmed. 

Jmlyment  affirmed. 


84    S23 
. 1478  304 

The  President  and  Board  of  Trustees  of  the       74  493 

Town  of  Harvakd 

V. 

Anna  Senger. 

Munhipal  Corporations — Personal  Injuries — Fall  upon  Sideit^allc — 
Responsibility  of  Town  for  Walk  at  Point  Where  Building  is  Being 
Erected — Contributory  Negligence — Evidence — Instructions. 

1.  Every  one  is  bound  io  take  notice  of  the  fact  that  the  street  and  side- 
walk in  front  of  buildings  in  process  of  erection,  are  more  or  less  obstructed 
by  building  material  and  grading  and  excayating.  These  obstructions  being 
unavoidable,  the  public  must  submit  to  some  inconvenience  and  u^e  a  higher 
degree  of  care  in  using  streets  and  walks  so  torn  up  or  obstructed. 

2.  Where  the  evidence  shows  that  the  walk  in  question  was  four  or 
five  feet  wide  and  smooth  and  level,  evidence  that  the  injury  resulted  from 
plaintiff's  falling  over  a  random  brickbat  or  stone,  which  might  have  been 
thrown  or  dropped  upon  the  walk  at  any  time  without  the  agency  of  the 
city,  is  insufficient  to  render  it  liable. 

8.  A  city  is  not  bound  to  keep  its  whole  street  fit  and  safe  for  foot  pas- 
sengers. When  it  has  provided  a  reasonably  safe  sidewalk  for  persons  to 
walk  upon,  wide  enough  for  that  purpose,  it  has  discharged  its  whole  duty 
in  that  regard. 

4.  The  action  of  the  court  below,  as  to  instructing  the  jury,  having  been 
inconfiintent  with  the  above  principles,  was  erroneous,  and  in  view  of  the 
evidence  this  court  holds  that  the  judgment  in  behalf  of  the  plaintiff  can  not 
stand. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  McHenry  County;  the 
lion.  Charles  Kellum,  Judge,  presiding. 


1 
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Messrs.  John  B.  Lyon  and  A.  W.  Young,  for  appellants. 

Whether  a  given  act  is  negligent  or  improper  is  to  be  deter-  » 

mined  by  the  surroundings  and  conditions  existing  at  the  time^ 
and  wliich  were,  or  ought  to   have  been  known  to  the  party  j 

Bought  to  be  charged.  C,  B.  &  Q.  K.  R.  Co.  v.  Owen,  21 
111.  App.  339. 

The  walk  was  on  a  street  in  a  city,  not  in  the  business  part  i 

of  it  but  rather  in  the  outskirts,  which  localities  have  never 
been  supposed  to  demand  and  certainly  do  not  receive  the 
same  attention  as  more  populous  and  busy  localities,  and  it  is 
right  and  jast  that  this  should  be  so.  City  of  Chicago  v. 
Martin,  49  111.  241. 

The  obstructions  or  defects  in  the  streets  or  sidewalks  of  a 
city  to  make  the  corporation  liable  must  be  of  such  a  nature 
that  they  are  in  themselves  dangerous,  or  such  that  a  person 
exercising  ordinary  prudence  can  not  avoid  danger  or  injury  in 
passing  them;  in  general,  such  defects  as  can  not  easily  be 
detected.     City  of  Aurora  v.  Pulfer,  66  111.  270. 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Allln  street  was  the  nearest  route  from  the  shop 
where  plaintiff's  son  worked,  to  his  boarding  house,  then  the 
plaintiff's  son  was  not  bound  to  travel  another  route  even 
though  he  knew  the  sidewalk  on  Allin  street  was  out  of 
repair.*  Held,  properly  refused,  as  it  is  not  the  law.  A  party 
has  no  right  to  expose  himself  to  danger  and  then  recover 
damages  for  an  injury  which  he  might  have  avoided  by  the 
use  of  reasonable  precaution.  Lovinguth  v.  City  of  Bloom- 
ington,  71  111.  238;  Centralia  v.  Krouse,  64  111.  19. 

We  are  not  prepared  to  hold  that  a  city  is  under  any  obliga- 
tion to  keep  the  driveway  of  a  street  longitudinally  m  a  fit 
and  safe  condition  for  pedestrians.  City  of  Aurora  v.  Helli- 
man,  90  111.  161. 

A  person  is  guilty  of  contributory  negligence  who  goes 
into  danger  that  by  the  exercise  of  ordinary  care  he  might 
have  discovered.  City  of  Macomb  v.  Smithers,  6  III.  App.  470 ; 
City  of  Quincy  v.  Barker,  81  111.  300;  City  of  El  Paso  v. 
Causey,  1  111.  App.  531;  City  of  Centralia  v.  Krouse,  64  111.  19; 
City  of  Aurora  v.  Pulfer,  56  111.  270. 
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Evidence  of  other  accidents  not  admissible  to  show  unsafe 
condition  of  sidewj^lk  at  time  of  accident.  City  of  Anrora 
V.  Brown,  12  HI.  App.  122;  C,  B.  &  Q.  R.  R  Co.  v  Lee,  60 
111.  501;  1  Greenleaf  on  Ev.,  Sec.  52. 

Where  danger  is  known  or  apparent  by  ordinary  observa- 
tion or  reasonably  to  be  apprehended,  proof  of  positive  or 
special  care  to  avoid  it  must  be  made  to  warrant  a  recovery. 
C,  B.  &  Q.  Ry.  y.  Olson,  12  III.  App.  245;  Village  of 
Kewanee  v.  Depew,  80  111.  119. 

A  city  is  only  bound  .to  exercise  reasonable  care  and  dili- 
gence to  see  that  its  sidewalks  are  reasonably  safe.  City  of 
Qnincy  v.  Barker,  81  111.  300;  City  of  Rockford  v.  Ililde- 
brand,61  111.  155;  City  of  Chicago  v.  McGiven,  78   111.  347. 

And  it  is  only  liable  for  defects  when  the  authorities  either 
know  or  by  reasonable  diligence  ought  to  have  known  that 
they  are  out  of  repair  and  sufficient  time  has  elapsed  to 
remedy  defects.  City  of  Chicago  v.  McCarthy,  75  111.  602; 
Same  v.  Scholten,  75  111.  468. 

In  cases  where  there  may  be  doubt  if  substantial  justice  has 
been  done,  each  instruction  of  appellee  must  state  the  law  cor- 
rectly or  there  sliould  l)e  a  reversal.  Village  of  Warren  v. 
Wright,  3  111.  App.  602. 

The  existence  of  a  step  from  a  crossing  to  a  sidewalk  prop- 
erly constructed  is  not  a  defect  so  as  to  render  a  city  liable 
for  accidents  caused  thereby  to  pedestrians.  Shippee  v.  Vil- 
lage of  An  Sable  (Mich.),  32  N.  W.  Rep.  241;  Miller  v.  City 
of  "St.  Paul  (Minn.),  36  N.  W.  Rep.  271;  City  of  Plymouth 
V.  Milner  (Ind.),  20  N.  E.  Rep.  235. 

In  an  action  against  the  town  the  plaintifif  must  establish 
the  specific  defect  alleged  in  order  to  recover;  a  general 
instruction  that  the  plaintiff  is  entitled  to  recover  if  the  walk 
was  defective  and  the  defendant  had  notice,  is  objectionable. 
Armstrong  v.  Town  of  Ackley  (Iowa),  32  N.  W.  Rep.  180. 

Plaintiff  must  allege  and  prove  that  the  sidewalk  on  which 
the  injury  occurred  was,  at  the  time  and  place  where  the 
injury  was  sustained,  controlled  and  treated  by  the  town 
authorities  as  a  public  sidewalk  and  opened  as  such.  Chap- 
man V.  Town  of  Milton  (W.  Va.),  N.  W.  Rep.  22. 
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It  is  error  to  submit  a  case  to  tlio  jury  on  the  theory  tliat 
the  defective  condition  of  tlie  sidewalk  for  more  than  four 
weeks  was  the  direct  and  proximate  cause  of  accident,  when 
it  appears  that  the  defect  which  caused  the  injury  was  a  loose 
])lank,  put  down  but  a  few  hours  before  the  accident,  prior  to 
which  time  there  had  been  no  passable  sidewalk  for  more 
than  four  weeks,  it  not  appearing  that  the  city  officials  had 
notice  of  the  defect  which  caused  the  injury.  Hiner  v.  City 
of  Fond  du  Lac  (Wis.),  36  X.  W.  Hep.  632;  Sharman  v.  Town 
of  Tama  City  (Iowa),  36  N.  W.  Rep.  776. 

It  is  not  the  duty  of  a  corporation  to  make  its  streets  abso- 
lutely secure  or  to  fully  protect  the  public  from  injury.  It 
is  only  the  duty  of  a  corporation  to  exercise  ordinary  care 
and  prudence  to  accomplish  such  results.  Town  of  Gray  ville 
V.  Whitaker,  85  111.  439;  City  of  Quincy  v.  Barker,  81  111. 
300;  City  of  Chicago  v.  Bixby,  84  111.  83;  City  of  Macomb  v- 
Smithers,  6  111.  App.  407;  Village  of  Warren  v.  Wright,  3 
111.  App.  602. 

Messrs.  Fbank  Spitzeb  and  C.  P.  Barnes,  for  appellee. 

C.  B.  Smith.  J.  This  was  an  action  in  case  brought  by 
appellee  against  appellant  to  recover  for  injuries  she  received 
from  falling  upon  one  of  the  sidewalks  of  appellant  in  tlie 
night  time.  The  declaration  alleges  that  a  certain  portion  of 
the  sidewalk  along  -the  north  side  of  Washington  street  oppo- 
site a  lot  owned  by  one  Zschack,  was  perinitted  by  the 
defendant  to  be  torn  up  and  to  become  filled  up  with  loose 
boards,  stones,  stumps,  brick-bats,  etc.,  and  so  remained  for  a 
long  time  so  as  to  become  dangerous  and  unfit  for  use  by  per- 
sons going  that  way,  and  that  while  plaintiff  was  passing  along 
and  on  the  walk  about  ten  o'clock  in  the  night  time,  going  to 
her  home,  using  due  care,  she  unavoidably  stumbled  and  fell 
over  some  of  those  obstructions,  breaking  one  of  her  legs  below 
the  knee,  from  which  injury  she  was,  for  a  long  time,  con- 
fined to  her  bed  and  suffered  great  pain,  etc.  She  alleged  the 
defendant  guilty  of  negligence  in  allowing  the  walk  to  be 
torn  up  and  remain  in  that  condition  without  repairing  it. 
The  plea  was  not  guilty. 
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A  trial  was  had,  resulting  in  a  verdict  for  appellee   for 

,500,  upon  which  the  court,  after  overruling  a  motion  for 
a  new  trial,  gave  judgment  for  appellee  against  appellant. 
Appellant  now  brings  the  case  here  on  appeal,  and  assigns  for 
error  that  the  verdict  is  against  the  evidence  and  the  law, 
and  that  the  court  erred  in  the  admissioin  of  evidence  and  in 
instructing  the  jury. 

The  material  facts,  as  they  appeared  on  the  trial  and  are 
disclosed  in  this  record,  are  substantially  these : 

In  the  spring  and  summer  of  1886,  Mr.  Zschack  was  engaged 
in  building  a  house  on  his  lot  opposite  tlie  place  where 
appellee  was  injured.  In  April,  he  was  allowed  to  take  up 
the  board  sidewalk  in  front  of  his  lot  and  set  it  up  out  of  the 
way  for  the  purpose  of  enabling  him  to  raise  the  grade  of  his 
lot  as  well  as  the  sidewalk,  which  seemed  to  be  somewhat 
below  the  surrounding  land.  After  this  walk  was  taken  up  the 
grade  of  the  lot  was  raised,  and  the' place  where  the  sidewalk 
had  been,  was  filled  up  with  gravel  and  cinders  so  as  to  raise 
its  surface  even  with  the  level  of  the  lots.  At  the  time 
of  the  injury,  the  proof  is  overwhelming,  that  the  whole 
length  of  the  sidewalk  which  had  been  taken  up  was  replaced 
with  gravel  and  cinders,  and  that  the  top  of  the  walk  was  ^ 
dressed  or  covered  with  cinders  and  that  the  walk  was 
about  four  feet  wide  and  smooth,  free  from  holes  or  obstruc- 
tions of  any  kind,  except  the  ordinary  size  of  cinders  and 
small  loose  gravel  stones,  which  was  a  part  of  the  gravel  used 
in-  grading  the  lot  and  making  the  bed  of  the  walk.  At  the 
corner  of  the  lot  at  the  crossing  of  Jackson  and  Washington 
streets,  near  the  corner  of  Zschack's  lot,  was  a  lamp- post  with 
two  arms,  the  lamps  upon  which  were  burning  on  the  night 
of  the  accident  and  right  on  the  line  of  the  walk,  and  but  a 
rod  from  where  plaintiff  fell  and  was  hurt  At  the  point 
where  appellee  stepped  from  the  street  crossing  to  the  side- 
walk there  is  a  step  down  from  four  to  six  inches  to  the  level 
of  the  walk.  Outside  of  the  line  of  the  walk  there  had  been 
stones  and  bricks  and  lumber  piled  during  the  progress  of 
building  the  house  and  occasionally  a  brick-bat  or  small  stone 
would  get  on  tliis  walk  when  they  were  carried  over  it  to  the 
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IiousCt  bnt  the  building  material  was  not  piled  on  the  line  of 
the  walk  nor  permitted  to  remain  there  by  the  builders. 
While  8ome  of  the  witnesses  testify  that  at  some  times  before 
the  accident  they  saw  the  sidewalk  covered  with  stones  and 
brick  and  lumber  and  saw  them  piled  up  on  the  line  of  the 
walk,  yet  the  great  weight  of  the  evidence  is  the  other  way, 
and  to  the  effect  that  this  wa^k  was  kept  reasonably  clear 
and  safe  for  everybody  to  walk  upon. 

On  the  night  of  July  26,  1SS6,  appellee,  in  company  with 
her  little  girl,  was  going  home  from  a  neighbor's  about  ten 
oVlock,  where  she  had  been  spending  the  evening,  and  as  she 
swears,  stepped,  as  she  thought,  and  trip])ed  her  foot  against' 
something,  and  stumbled,  and  her  foot  got  onto  a  stone  or 
something  of  that  kind,  and  her  foot  doubled  under  and  she 
fell  and  broke  her  leg. 

She  says  she  saw  no  obstruction  in  the  walk;  her  husband, 
who  came  for  her  to  assist  her  home,  does  not  speak  of  see- 
ing anything  upon  the  walk  that  night,  although  he  testifies 
to  seeing  stones  and  brick  scattered  around  there  next  morn- 
ing, and  in  response  to  a  leading  question  of  counsel,  he  says 
that  such  stones  and  brick-bats  were  on  the  walk.  When 
ap|)ellee  fell  she  says  she  was  only  iive  or  six  steps  from  the 
corner  where  the  lamp  was  burning.  She  says  she  had  not 
been  along  that  walk  before  that  spring. 

This  house  and  those  lumber  piles,  stone,  brick  and  the  usual 
materials  used  in  the  erection  of  the  house  were  in  plain  sight 
of  her  house  all  summer.  She  lived  on  the  block  next  to  the 
one  where  the  accident  occurred.  She  herself  admits  the 
street  lamp  was  lighted  and  burning,  though  dimly,  and  she 
says  within  a  rod  of  where  she  stumbled  and  fell.  From  lier 
own  testimony  it  is  very  doubtful  whether  she  was  using  that 
degree  of  care  necessary  to  enable  her  to  recover  even  if  the 
city  had  been  guilty  of  negligence.  There  is  not  a  shadow 
of  proof  in  this  record  that  there  was  any  obstruction  on  this 
sidewalk  except  a  few  loose  brick-bats  and  some  small  stones 
not  larger  than  a  man's  hand,  and  the  great  preponderance  of 
proof  is  that  not  even  these  obstructions  were  there/  At  ^ 
most  they  were  only  such  obstructions  as  might  be  there  one 
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hour  and  off  the  next.  Nor  is  there  any  proof  that .  the  city 
jnit  them  there  or  knew  they  were  there  or  allowed  them  to 
remain  there.  They  were  at  most  of  the  most  temporary 
character  as  well  as  the  most  harmless,  and  only  such  at  all 
events  as  would  be  likely  to  get  on  a  walk  where  buildings  are 
being  erected,  without  aay  fault  of  the  city.  Every  one  is  bound 
to  know  and  take  notice  of  the  fact  that  the  street,  as  well  as 
the  sidewalk  in  front  of  new  buildings  in  process  of  erection, 
is  to  a  greater  or  less  extent  obstructed  with  the  .building 
material  while  grading  and  excavating.  These  hinderances  and 
obstructions  are  unavoidable  in  cities  and  towns,  and  the  pub- 
lic must  submit  to  some  inconvenience  and  must  use  a  higher 
degree  of  care  when  going  about  obstructed  places  and  using 
streets  and  walks  which  they  know  to  be  torn  up  and  unsafe, 
than  they  use  when  going  upon  walks  where  no  fiuch  obstruc- 
tions are  necessary  or  exist. 

There  was  no  kind  of  necessity  of  appellant  going  along 
that  place  at  ten  o'clock  at  night  where  she  had  seen  these 
piles  of  lumber,  brick,  stones,  etc.,  all  summer.  It  appears 
that  she  had  used  another  walk  all  summer.  She  says  it  was 
a  dark  night  and  she  could  not  see  where  she  was  walking. 
If  this  were  so,  then  there  was  the  greater  necessity  for  her 
to  take  a  more  familiar  sidewalk  and  keep  away  from  what 
she  now  insists  was  a  dangerous  walk,  made  so  from  the  very 
obstructions  which  she  must  have  known  were  there  and 
which  she,  herself,  testifies  were  there,  if  in  fact,  that  be  so. 

There  is  an  entire  absence  of  any  proof  in  this  record  that 
the  city  or  any  of  its  officers  were  guilty  of  any  want  of  care 
or  attention  to  this  walk  or  that  they  had  knowledge  of  any 
nnsafe  or  dangerous  obstruction  on  the  walk,  or  that  any 
obstructions  at  all  were  there  for  such  a  length  of  time  as  to 
charge  the  city  with  notice  of  their  existence.  We  think  the 
proof  not  sufficient  to  charge  a  city  for  an  injury  resulting  from 
falling  over  a  random  brick-bat  or  rock  which  may  roll  or  be 
thrown  or  dropped  on  a  walk  at  any  moment  without  any 
agency  of  the  city  and  when  the  walk  itself  is  reasonably  safe. 
It  is  not  enough  to  show  that  appellant  sustained  an  injury 
alone,  but  she  must  also  show  that  it  was  through  the  neglect 
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tiw*  /*  ^^<u^  Vit;  cj'v  'jf  mee  *r.  a*- *  iiiLr.er  ••:'  \iw.  ti-  keen  itt- 
*^,n^j'  a'iC  'j-'x'tJ'  T.  a  r».'ii^  !.t.»  r  bate  cui::!  »l  f 'jr  tr^ve'  l»v 
'Ji;v  afiO  r  /'  t  Tiie  !>,'-**»ij  ♦•:t  in  re  a*"'.»n  !-■  tiit  tCreet  lakt*n 
jo  <>/'••*<><'•  ivb  w  ♦;!  h-t  ;;i-»r '.*'•: \»D  C'.»uid  hare  tun  one  effe'^ 
afid  tj  a*  wat  v^  'wA'^i-y,  in  the  l-.tj]*.  of  rrje  '^mtt  liie  l#e!ief 
*hijt  *i*<;  *;>.v  Ma^  JT'*  *y  '■'^  ^^^^  -ir^'JC-e  iu  iij-'winir  lli^'^e 
o*>r»niC'*  .vfii-  ifj  ti «;  I'tr^^etouti' d«  :iie  .'ine  of  :Le  tidewt^k:  and 
th*e  ifj-rtru<'l  '/fj  a'id  t'f/i?  ^vi'j<^rjfre  wa*'  ail  ihe  ra  -re  lul^Liev- 
v«i*  U;^:auj94i  it  wa*  not  at  a*l  certain  that  aj']»e'  ee  ftl!  on  tlje 
fci'li-Wi.k,  'i  Li>  i:\y  wa*  not  ly^und  to  keep  itt  wb^le  Ptreel 
fJl  'AiA  ^afl^  for  f'/^H  I/<l^K,'n;rC'rs.  When  the  citr  prorided  a 
ri'/At//i)4hy  kmfii  *;>J<;wa!k  for  pervjns  to  walk  nf»on,  wide 
«;fjoijj(h  for  that  puri^^/©*?,  it  had  dibcharged  its  whole  dnty  in 
that  r*'.i/iii^i. 

In  th«  iuiy  of  Aurora  v.  IliUman,  90  III.  61,  the  Snpreme 
(y'fHi'i  hay  :  "  Wii  am  not  }>re|/ared  to  hold  that  a  pedestrian 
hah  an  U'jiial  ri'/\ii  with  on<?  wlio  drives  a  carnage  to  travel 
in  and  alon^  tint  driveway  of  a  public  Ftreet,  or  that  the  citv 
i»i  undrjr  any  oh!i;ration  Up  keep  niich  driveway  longitudinally 
in  fi  fit  and  i^nfa  condition  for  jicdestrians." 

Wii  know  of  no  law  that  requires  a  city  to  do  more  than 
that. 

Thu  tividon(!0  and  instruction  complainod  of  could  have  no 
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Other  effect  than  to  lead  the  mind  of  the  jury  from  the  real 
question  they  were  trying,  to  an  immaterial  issue.  It  was 
error  to  admit  that  class  of  evidence  and  to  give  the  instruc- 
tion relating  to  the  duty  of  the  city  regarding  the  stiieet  as 
distinct  froin  the  sidewalk. 

On  the  trial  the'  defendant  asked  and  the  court  refused  to 
giv^e  the  jury  the  11th,  12th,  13th  and  I4:th  instructions. 

These  instructions  were  as  follows : 

"11.  The  court  instructs  the  jury  as  a  matter  of  law,  that 
the  obstructions  or  defects  in  a  street  or  sidewalk  which  will 
render  a  corporation  liable  for  an  accident  occurring  there- 
from, must  be  of  such  a  nature  that  they  are  in  themselves 
dangerous,  or  such  that  a  person  exercising  ordinary  prudence 
can  not  avoid  danger  or  injury  in  passing  them;  in  general, 
such  defects  as  can  not  readily  be  detected.  Therefore, 
although  the  jury  may  and  do  believe  from  the  evidence  that 
there  were  some  obstructions  on  the  sidewalk  at  the  time  of 
the  occurrence  of  the  injury  complained  of,  yet,  if  they  were 
not  in  themselves  dangerous  or  such  as  could  not  be  readily 
detected,  then  the  jury  will  find  the  defendant  not  guilty. 

12.  The  jury  are  instructed  that  a  city  or  town  is  under  no 
obligations  to  keep  the  driveway  or  space  between  the  outer 
edges  of  the  opposite  sidewalks  of  a  street,  longitudinally,  in 
a  safe  and  lit  condition  for  pedestrians;  and  it  is  the  duty  of 
persons  passing  on  foot  along  such  streets,  to  avoid  injury,  to 
pass  upon  the  sidewalk;  and  if  such  person  in  passing  along 
such  driveway,  is  injured  by  an  obstruction  therein,  he  can 
not  recover  for  such  injury  unless  such  obstruction  were  wil- 
fully or  recklessly  placed  or  allowed  to  remain  therein  by  such 
city;  and  in  this  case,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  at  the  time  she  received  the  injury  complained 
of,  was  passing  or  attempting  to  pass  along  such  driveway 
longitudinally,  and  not  upon  a  street  crossing,  that  there  was 
a  reasonably  safe  passageway  along  the  place  mtended  for 
and  formerly  used  for  a  sidewalk,  which  she,  by  the  exeicise 
of  ordinary  care  and  caution,  could  have  safely  passed  over, 
and  that  she  received  the  injury  complained  of  while  on  said 
driveway,  from   an   obstruction,   not   wilfully  or   recklessly 
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placed  or  allowed  to  remain  therein  by  the  defendant,  then 
the  plaintiff  can  not  recover  In  this  action. 

13.  The  jurj  are  instructed  that  if  they  believe  from  the 
evidence  that  the  place  where  the  accident  occurred  to  the 
defendant  was  more  dangerous  than  ordinary  sidewalks,  and 
that  the  plaintiff  knew  of  such  condition,  then  she  was  bound 
to  use  more  than  ordinary  cai*e  and  diligence  to  avoid  accident; 
and  if  in  such  case  she  failed  to  use  such  care  and  diligence  in 
proportion  to  the  danger,  she  can  not  recover. 

14.  The  jury  are  instructed  that  before  the  plaintiff  can 
recover  in  this  case  she  is  bound  to  prove  affirmatively,  not 
only  that  the  defendant  was  guilty  of  negligence,  but  she 
must  affirmatively  prove  that  she  was  using,  at  the  time  of 
the  accident,  all  the  care  and  diligence  that  a  reasonable  per- 
son would  ordinarily  use  in  i^ssing  a  place  of  that  description. 
That  in  this  case  the  burden  of  proof  is  not  on  the  defendant 
to  prove  want  of  care  and  caution  in  passing,  but  upon  the 
plaintiff  to  prove  that  she  did  pass  with  such  care  and  caution.'' 

No  other  instructions  were  given  covering  the  same  propo- 
sition. We  think  these  instructions  were  all  applicable  to  the 
case,  and  contained  correct  pronositions  of  law  and  should 
have  been  given  to  the  jury.  The  rule  stated  in  the  lltli 
instruction  is  expressly  recognized  and  held  to  be  the  law  iu 
the  city  of  Aurora  v.  Pulfer,  56  111.  270. 

The  12th  instruction  announces  a  rule  directly  the  reverse 
of  the  one  in  the  4th  instruction  given  for  the  plaintiff,  and 
which  we  have  before  said,  was  erroneous.  Under  the  author- 
ity of  the  City  of  Aurora  v.  Hill  man,  90  111.  61,  supra^  the 
12th  instruction  should  have  been  given  and  it  was  error  to 
refnse  it. 

The  13th  and  14th  instructions  contain  elementary  prin- 
ciples nnder  the  law  of  negligence,  and  we  think  state  the  law 
correctly,  and  we  can  see  no  i-eason  why  they  should  have 
been  refused.  They  should  have  been  given  and  it  was  error 
to  refuse  them.  For  the  errors  above  indicated  the  judgment 
will  be  reversed,  but  inasmuch  as  this  record  clearly  discloses 
the  fact  that  the  plaintiff  has  no  cause  of  action,  the  cause 
will  not  be  remanded. 

Judgment  reversed. 
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Dean  v.  Gerlach. 


Charles  F.  Dean  et  al. 

V. 

Theodore  E.  Gerlach  et  al. 

Appeals — DiSittissal — (h-der  Vacating  Judgment  hy  Confession  an  Fowe^* 
of  Attorney — General  Appearance, 

1.  A  party  who  ni>pearg  aud  enters  upon  the  trial  of  material  facta 
requiring  affidavits  and  witnesses  for  their  proof  can  not  be  allowed  to  limit 
hia  appearance  to  a  special  purpose. 

2.  An  order  setting:  aside  a  judgment  by  confession,  held,  not  to  have 
been  final,  and  the  appeal  dismissed. 


84    233. 
66    103- 

66    589, 


[Opinion  filed  Jane  12, 1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blakohabd,  Judge,  presiding. 

Messrs.  Thomas  H.  Hutchings  and  Flower,  Remy  &  Hol- 
STEIN,  for  appellants. 

The  order  of  the  court  in  this  case  vacating  the  judgment, 
effectually  puts  an  end  to  the  right  of  appellants  to  have  or 
maintain  a  judgment  in  their  favor  by  virtue  of  the  power  in 
the  warrants  of  attorney;  and  they  can  not  maintain  a  suit 
upon  the  notes  as  di^^connected  from  the  warrants  of  attorney, 
as  they  were  not  due  when  the  suit  was  brought;  and  if  the 
alterations  in  the  warrants  of  attorney  were  held  fraudulently 
made,  and  the  notes  void,  they  likely  could  not  maintain  their 
action  on  the  debt  under  the  common  counts;  so  that,  before 
they  have  any  standing  in  the  trial  court,  the  Appellate  Court 
must  adjudicate  upon  the  validity  of  the  notes  and  warrants 
of  attorney,  on  the  proof  set  forth  in  the  record.  For  these 
reasons  the  order  of  the  trial  court  vacating  the  judgment  is  a 
final,  conclusive  judgment  against  the  appellants,  completely 
ending  any  right  to  recover  a  judgment  in  the  trial  court  under 
any  circumstances.  See  Sherman  v.  Baddely,  11  111.  622; 
Hempstead  v.  Humphrey,  88  HI.  90;  Towle  v.  Gonter,  5  HI. 
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App.  409;  Stein  et  al.  v.  Good,  16  111.  App.  516;  Holmes 
V.  Parker,  25  III.  App.  225;  Blake  v.  Blake,  80  III.  523:  P. 
D.  &  E.  K  R  Co.  V.  Pixley,  15  111.  App.  285.  In  Walker 
V.  Oliver,  63  111.  199,  the  court  determined  nothing.  It  only 
Bet  aside  adjudgment  by  default.  In  the  case  at  bar  the  court 
was  called  upon  to  decide  and  pass  upon  the  validity  of  the 
warrants  of  attorney  and  notes,  as  a  basis  upon  which  to  dis- 
turb the  judgment. 

Messrs.  Hill,  Delano  &  Hill,  for  appellees. 

Per  Curiam,  A  motion  is  made  to  dismiss  the  appeal  for 
the  alleged  reason  tliat  the  order  setting  aside  the  judgment 
entered  by  confession  herein,  is  interlocutory  and  not  final. 
The  point,  as  we  think,  is  well  taken.  After  the  judgment 
below  was  vacated  by  order  of  the  court  the  cause  then  stood 
for  trial  the  same  as  though  an  original  suit  had  been 
instituted  and  the  defendants  duly  in  court.  It  was  so  held  in 
Walker  v.  Oliver,  63  111.  199. 

But  it  is  suggested  by  appellant's  attorney  that  appellees 
only  entered  an  appearance  in  the  court  below  limited  to  the 
purpose  of  the  motion  and  not  a  full  appearance  in  the  case, 
BO  that  when  the  judgment  was  vacated  the  court  had  readied 
the  end  of  its  power,  and  could  not  further  proceed,  and  that 
therefore  the  judgment  appealed  from  was  final.  We  do  not 
coincide  with  this  view.  We  are  of  the  opinion  that  they 
entered  a  full  appearance.  Theodore  B.  Gerlach,  one  of  tli^ 
defendants  below,  and  one  of  the  appellees  liere,  entered  his 
appearance  with  an  attempted  reservation  that  it  was  only 
for  the  purposes  of  the  motion,  but  at  the  same  time  filed  an 
affidavit  in  support  of  his  motion,  grounded  upon  certain  mat- 
ters set  forth  in  the  affidavit  which  raised  an  issue  of  fact 
dehors  the  record.  In  substance  it  alleged  among  other  tilings 
that  the  power  of  attorney  was  procured  by  false  representa- 
tions of  the  appellants  made  to  appellees  at  the  time  of  the  exe- 
cution of  the  notes  and  power  of  attorney,  to  the  effect  that 
the  former  would  not  take  judgment  on  the  notes  by  virtue 
of  the  power  until  after  they  became  due  according  to  their 
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terms;  and  furthermore  the  affidavit  alleged  tliat  certain 
material  portions  of  the'  notes  and  power  of  attorney  set 
forth  therein,  had  been  inserted  without  consent  of  appellees, 
which  it  was  contended  amounted  to  a  material  change  of  the 
instrnments.  Thus  an  issue  of  fact  was  presented  to  the 
court  as  a  basis  of  relief.  We  are  of  the  opinion  that  such 
a  presentation  of  a  material  question  of  fact  could  not  be 
made,  and  at  the  same  time  the  defendants  occupy  the  position 
of  an  ainicus  curim  merely.  One  who  seeks  to  occupy  such 
a  position  must  limit  his  appearance  to  a  making  of  sugges- 
tions to  the  court  of  alleged  errors  appearing  on  the  face  of 
the  record,  which  the  court  may  correct  of  itself  without  an 
investigation  of  facts  which  are  or  may  be  disputed  and 
which  the  party  making  the  motion  takes  part  in  establishing. 
A  party  who  appears  and  enters  upon  the  trial  of  material 
facts  requiring  affidavits  or  witnesses  for  their  proof  can  not 
be  allowed  the  right  to  limit  his  appearance  to  a  special  pur- 
pose. 
The  motion  is  therefore  allowed  and  the  appeal  dismissed. 

Appeal  dis7avi8ed. 


Jeptha  N.  Jackson 

V. 

Mary  A.  Crenek. 


Master  and  Servant—**  Domestic  '* — Wages — Recovery  of— Termination 
of  Employment. 

Judifinent  for  the  plaintiff  in  an  action  for  wagres,  where  the  service  was 
terminated  prior  to  the  expiration  of  the  contract,  held  to  have  been  sus- 
tained by  the  evidence,  there  having  been  several  trials. 

[Opinion  filed  July  1,  1889.] 

Appear,  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  W.  J.  McCoy,  Judge,  presiding. 

Mr.  J.  D.  Andrews,  for  appellant 
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Mr.  L.  T.  Stocking,  for  appellee. 

Per  Curiavi.  This  was  assumpsit  by  appellee  againpt 
appellant  to  recover  for  wages  as  a  "hired  girl"  in  appel- 
lant's family.  Appellant  employed  appellee  for  a  term  oi 
eight  months,  to  work  in  his  family  at  J3  per  week.  She 
worked  from  the  Ist  of  March  until  about  the  Ist  of  July, 
when  a  controversy  and  a  quarrel  arose  between  appellant  and 
liis  wife  on  one  side  and  appellee  on  the  other,  resulting  in 
the  abandonment  of  her  employment  by  appellee.  The  con- 
troversy arose  out  of  a  request  on  the  part  of  appellant  to 
appellee  not  to  have  her  suitor  drive  into  the  yard  after  nine 
o'clock  at  night  with  his  buggy  inasmuch  as  it  annoyed  his 
sick  wife.  On  the  Sunday  morning  after  this  request  an  alterca- 
tion grew  up  between  appellant  and  his  wife  on  the  one  side 
and  appellee  on  the  other  which  was  commenced  by  appellee 
requesting  appellant  to  mind  his  own  business  even  if  "Queen 
Victoria  or  his  majesty  the  devil  should  call  to  see  her." 
Hot  and  angry  words  followed  all  around,  and  appellee  insists 
it  ended  by  appellant  telling  her  she  could  ^*  pack  her  duds 
and  go,"  and  that  in  pursuance  of  this  order  she,  on  the  follow- 
ing Sunday,  left,  and  on  appellant  refusing  to  pay  her  this  suit 
is  brought.  We  learn  from  the  records  that  there  have  been 
three  or  four  trials  below  with  various  results  and  that  the 
costs  and  litigation  resulting  from  tliis  controversy  have  been 
out  of  all  proportion  to  the  amount  or  principle  involved. 
"We  are  satisfied  this  verdict  hangs  upon  a  very  slender  thread 
of  evidence  to  support  it,  and  yet  there  is  perhaps  enough 
standing  alone  to  support  it,  and  certainly  after  three  or  four 
trials  we  ought  to  be  very  certain  the  evidence  is  entirely  want- 
ing in  its  support  before  reversing.  From  all  the  facts  in  evi- 
dence we  think  the  jury  might  reasonably  infer  that  she  quit 
appellant's  service  with  his  consent  if  not  by  his  direct  order. 
The  verdict  and  recovery  was  only  for  the  amount  she  actu- 
ally earned  for  four  months'  service  at  the  agreed  rate.  Noth- 
ing was  allowed  for  the  unexpired  term  which  she  did  not 
serve.     Calvert  v.  Carpenter,  96  111.  67. 

We  find  no  error  in  the  instructions  of  tlie  court.     The  rule 
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announced  for  the  assessment  of  damas^es  in  such  cases,  as 
laid  down  in  Jones  v.  Dunton,  7  111.  App.  586,  was  followed 
bj  the  court  in  the  instructions. 

We  are  not  disposed  to  be  astute  or  critical  in  searching;'  for 
tecbliica)  errors  for  the  purpose  of  prolono^ing  trifling  litiga- 
tion, and  especially  so  in  case  we  can  see  that  substantial  jus- 
tice has  been  accomplished.     The  judgment  is  affirmed. 

Jvdgment  affirmed. 


•   Joseph  F.  Nachbour  et  al. 

XT  »*  Sj 

V.  I  jO    839 

David  Wiener. 

Landlord  and  Tenanf-z-Wnften  Lease,  for  Term  of  Years— Verbal  Con- 
trad  for  Improvement  of  Premises  and  Payment  of  Increased  Rent — 
Attempt  of  Tenant  to  Surrender  Rcom  Added  to  Original  Space — Statute 
of  Frauds. 

Where  there  was  a  written  l^ase  for  a  term  of  years  between  a  landlord 
and  his  tenants,  and  in  pursuance  of  a  subsequent  verbal  ag:reement  the 
landlord  added  to  and  improved  the  premises,  for  which  the  tenants  ver- 
bally agreed  to  pay  an  increased  rent,  this  court  holds  (the  tenants  claiming 
to  have  vacated  the  arlded  space,  and  that  their  verbal  agreement  was  void 
under  the  statute  of  frauds)  that  under  the  circumstances  the  additional 
spiice  had  not  been,  and  could  not  be,  witJiout  the  surrender  of^the  entire 
premise j,  surrendered  to  the  landlord,  and  that  the  tenants  were  liable  to 
the  landlord  in  an  action  for  use  and  occupation,  without  regard  to  the 
statute  of  frauds. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Chablks  Blanchard,  Judge,  presiding. 

Mr.  C.  W.  Brown,  for  appellants. 

I     Messrs.  Haley  &  O'Donnell,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  suit  in  assumpsit  brought  to 
the  January  term  of  the  Will  County  Circuit  Court,  and  was 
brought  for  the  purpose  of  recovering  one  month's  rent,  for  a 


238  Appellate  Courts  op  Illinois. 

Vol.  34.]  Nachbjur  v.  Wiener. 

certain  store  building,  which  appellants  had  before  that  time 
rented  of  appellee.  A  jury  was  waived  and  the  case  tried  bv 
the  court,  by  agreement,  under  a  stipulation,  to  theefiect  that 
all  formal  pleadings  should  be  waived,  and  that  both  parties 
should  be  at  liberty  to  oflEer  any  proof  that  would  or  could  be 
admissible  under  formal  pleadings,  appropriate  to  the  nature 
of  the  controversy,  and  no  question  arises  on  the  i^ieadings. 

Tlie  suit  was  to  recover  the  rent  claimed  to  be  due  for  the 
month  of  December,  amounting  to  $125.  A  trial  resulted  in 
the  court  giving  the  plaintiflF  a  judgment  for  the  full  amount 
of  his  claim.  A  motion  for  a  new  trial  was  overruled,  and 
now  appellants  bring  the  case  here  on  appeal  and  ask  for  a 
reversal  of  the  judgment.  The  usual  errors  are  assigned. 
A  somewhat  extensive  statement  of  the  facts  involved  is. 
necessary  to  a  correct  understanding  of  the  case,  and  about 
what  are  the  facts  there  seems  to  be  little  or  no  dispute. 

Appellants  were  merchants,  doing  a  large  retail  business  in 
the  city  of  Joliet,  at  223  Jefferson  street,  one  of  the  principal 
business  streets  in  the  city.  Tliey  had  occupied  this  place  for 
a  number  of  years  as  the  tenant  of  Henry  Fish.  It  appears 
also  that  appellants  occupied  in  conjunction  with  this  Fish 
'room  another  room,  known  as  the  Claflin  room  or  store,  and 
that  these  two  store-rooms  were  connected  by  an  opening  or 
archway  between  them,  so  as  to  throw  them  together  and 
make  one  store-room  of  the  two  buildings. 

On  the  11th  day  of  June,  1884,  appellants  obtained  a  new 
lease  from  Fish  for  the  first  floor  and  basement  for  five  years, 
at  an  annual  rental  of  $1,050,  payable  monthly,  at  the  rate  of 
$87.50  per  month,  in  advance.  In  May,  1887,  .appellee  pur- 
chased these  premises  from  Fish  and  took  an  assignment  of 
the  lease,  and  thereafter  appellants  paid  rent  to  appellee  under 
the  lease.  After  appellee  becanje  the  owner  of  the  premises, 
appellants  desired  appellee  to  enlarge  his  building,  so  as  to 
give  them  more  room.  The  room  already  occupied  was 
105  feet  deep  by  twenty-two  wide.  The  lot  was  twenty- 
seven  feet  longer  than  the  building.  The  second  story  only 
extended  back  sixty  feet.  It  was  agreed  among  the  parties 
that  if  appellee  would  extend  his  entire  building,  both  first 
and  second  stories,  to  the  alley,  that  appellants  would  occupy 
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it  for  the  full  unexpired  term  of  the  lease,  and  pay  him  an 
additional  rent  of  $37.50  per  month.  This  appellee  proceeded 
to  do,  and  extended  the  lower  story  twenty-seven  feet  to  the 
alley,  and  the  upper  story  seventy-two  feet  to  the  alley,  and 
in  December,  1887,  appellants  took  possession  of  this  new 
part.  The  rear  end  of  the  old  building  was  removed  so  as  to 
make  the  lower  room  all  one  room.  There  was  a  stairway 
leading  from  the  rear  end  of  this  new  room  below  to  the 
second  story.  The  upper  story  was  lighted  hy  a  skylight. 
There  was  also  a  stairway  leading  from  the  front  part  and 
between  the  two  buildings  occupied  by  the  store,  up  to  the 
second  floor  of  both  buildings.  There  was  also  a  door  out  of 
the  lower  story  of  the  new  extension  into  the  alley.  In  addi- 
tion to  these  added  rooms  appellee  raised  the  ceiling  of  the 
old  room  and  put  a  skylight  in  the  second  floor  with  a  railing 
about  it,  and  in  other  ways  much  improved  the  old  room. 
After  these  additions  to  the  building  were  comi)leted  as 
agreed  upon  appellants  occupied  the  whole  of  it,  and  there. 
after  paid  ?125  per  month,  until  in  October,  18SS,  when, 
instead  of  paying  the  $125  per  month  they  tendered  appellee 
$87.50  per  month,  the  agreed  price  under  the  old  lease.  In 
September,  1888,  appellants  spoke  to  appellee  about  renewing 
the  lease  when  it  should  expire  in  1890,  and  desired  to  renew 
it  at  the  same  rental,  which  was  then  amounting  to  about 
$1,500  per  year;  appellee  replied  that  he  was  willing  to  renew 
the  lease,  but  must  have  $2,400  per  year  rent  Appellants 
replied  that  it  was  too  much,  and  that  they  were  then  paying 
enough,  and  further  that  they  were  offered  fine  quarters  in 
another  building,  just  being  completed,  at  satisfactory  rents, 
and  that  unless  appellee  would  consent  to  renew  the  lease  at 
the  same  rent  they  would  go  into  the  other  building  at  the 
expiration  of  the  lease. 

Appellants  said,  "Very  well,  if  you  won't  take  any  less  we 
can't  rent  it,'*  and  a])pellce  replied,  "  Any  time  you  don't 
want  it  I  will  take  it  off  from  your  hands  ;  all  I  want  is  a 
week's  notice." 

Thereurx)n  appellants,  without  any  notice  of  any  kind  to 
appellee,  disposed  of  that  half  of  their  store  room  known  as 
the  Claflin  store,  on  the  same  or  next  day  after  the  refusal  of 
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appellee  to  renew  the  lease  at  $1,500  per  year.  Within  two 
or  three  days  thereafter  appellee  came  again  to  appellants' 
store  and  asked  if  they  would  let  him  have  the  Claflin  room 
also  with  his  own,  if  he  should  relieve  them  of  the  lease,  when 
appellants  then  replied  that  they  could  not  do  it,  as  it  was 
already  rented.  Appellee  refused  then  to  accept  the  one- 
half  of  the  store  occupied  by  appellant,  and  refused  to  release 
them  from  their  lease,  insisting  that  his  proposition  to  release 
them  was  upon  the  basis  of  his  (appellee)  getting  both  rooms. 
On  the  first  of  October  following  appellants  removed  all  their 
goods  out  of  the  new  part  of  the  building,  both  upstairs  and 
down,  and  nailed  up  aboard  partition  between  the  old  and  new 
part  of  the  lower  story,  at  the  point  where  the  old  end  wall  had 
been  taken  out,  leaving  the  size  of  one  room  the  tame  as  it  was 
before  the  new  extension  liad  been  erected.  When  this  parti- 
tion wall  was  nailed  up  no  door  was  left  or  made  between  the 
n»om8;  Before  the  first  day  of  October,  1888,  appellants  then 
tendered  appellee  $87.50  for  the  rent  of  the  old  room,  and 
offered  him  the  kevs  to  the  new  room  for  the  allev  door,  both 
of  which  appellee  refused,  demanding  the  full  amount  of  his 
rent.  Appellants  did  not  offer  to  surrender  the  front  part  of  the 
store,  but  have  kept  it  and  removed  all  their  goods  to  their  new 
store,  and  have  kept  the  front  part  of  appellee's  building 
locked  up. 

Thev  now  insist  on  a  severance  of  the  lease  and  a  division 
of  the  rooms,  leaving  the  old  rooms  as  they  were  under  the 
original  lease  ;  and  as  to  the  new  part  of  the  store  and  to  the 
new  renting  they  set  up  and  rely  on  the  statute  of  frauds. 

Appellee  predicates  his  right  to  recover  on  the  lease,  and  the 
new  parol  arrangement  to  pay  an  additional  rent,  in  considera- 
tion of  these  improvements,  made  at  their  request.  As  to 
these  improvements  and  the  additional  rent  to  be  paid  they 
all  rest  in  parol.  There  was  no  writing  whatever  relating 
to  them  separately.  Appellants  rely  upon  the  statute  of 
frauds,  and  insist  that  inasmuch  as  the  new  arrangt^ment  for 
the  enlargement  of  the  building  and  the  increased  rent  to  be 
paid  therefor  was  to  extend  for  a  greater  length  of  time  than 
one  year,  that  therefore  the  new  contract  was  void  and  can 
not  be  enforced  in  a  court  of  law. 
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It  will  be  seen  that  the  stipulation  entered  into  by  the 
parties  is  very  broad  and  permits  the  plaintiff  to  recover  for 
any  kind  of  a  cause  of  action  and  under  any  kind  of  a  decla- 
ration which  might  be  framed  underHhe  facts  shown  in  the 
evidence  and  allows  the  defendant  to  offer  any  kind  of  appro- 
priate defense  without  pleas. 

The  declaration  is  not  set  out  in  the  abstract  and  whether 
it  is  framed  under  the  lease  and  parol  arrangement  or  whether 
it  18  a  simple  declaration  to  recover  for  use  and  occupation  we 
can  not  tell ;  but  however  that  may  be  we  may  treat  it  under 
the  stipulation  as  a  mere  suit  to  recover  for  use  and  occupation 
from  month  to  month.  Wore  appellants,  then,  in  possession  of 
this  new  part  of  the  building  in  December,  the  month  for 
which  this  suit  is  brouglit  to  recover,  so  as  to  make  tliem 
liable  for  use  and  occupation  ? 

Appellants  concede  they  were  occupying  the  old  part  and  as 
to  appellee's  right  to  recover  the  $87.50,  there  is  no  question. 

We  think  appellants  did  not  surrender  the  possession  nor 
offer  tlie  full  possession  of  the  new  part  of  the  building.  The 
changes  made  in  the  building  at  the  request  of  appellant  made 
it  entirely  a  new  and  different  room  from  the  one  they  rented 
and  they  have  no  power  or  authority  under  their  lease  or 
otherwise  to  destroy  the  unity  or  identity  of  this  room  after- 
ward, building  up  a  partition  wall  in  the  room  and  thus  mak- 
ing or  attempting  to  make  a  new  and  independent  store-room 
in  the  rear  part  of  the  building,  with  no  access  to  it  except 
from  the  alley,  and  thus  compel  appellee  to  accept  a  valuable 
portion  of  his  building  which  he  had  built  at  large  expense, 
without  any  entrance  for  the  jniblic.  After  the  building  was 
so  enlarged  it  became  a  single  room  with  its  door  and  entrance 
on  the  public  street  and  a|)pellee  has  a  right  to  have  it  remain 
in  that  shape  for  whoever  occupied  it.  He  had  a  right  t«> 
have  the  front  door  for  the  use  of  the  entire  room  and  not 
a  mere  fraction  of  it.  Appellants  retained  the  front  part  of 
the  room  after  they  had  so  attempted  to  divide,  and  locked  it 
up  and  kept  the  keys,  and  thus  absolutely  excluded  appellee 
from  the  usual  mode  of  entrance,  not  only  to  the  new  part 
below  but  from  the  means  of   entering  the  upper  floor  from 
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the  lower  room.  It  is  ntterlj  absurd  to  say  that  a  tenant  may 
lock  up  the  door  of  a  valuable' mercantile  building,  with  the 
.  exception  of  some  hole  in  the  wall,  in  a  back  alley,  put  in  par- 
tition, without  any  pretense  of  authority  or  right,  put  the  keys 
in  his  pocket  and  thus  exclude  the  owner  from  all  possession 
of  any  value,  and  make  it  impossible  for  the  owner  to  either 
use  or  rent  the  building,  and  then  insist  that  he  had  surren- 
dered the  possession  and  is  not  liable  for  the  rent. 

Such  a  claim  is  as  wanting  in  any  foundation  iu  law  as  it  is 
in  reason  or  justice.  The  i)roof  shows  that  appellants  were 
still  in  possession  of  this  entire  building  under  an  arrange- 
ment to  pay  rent  each  month  in  advance,  and  it  is  a  matter, 
therefore,  of  no  ijnportance,  whether  the  new  ari*angement 
entered  into  by  appellant  to  extend  the  building  for  an 
increased  rent  beyond  the  term  of  one  year  was  within  or 
witliout  the  statute  of  frauds.  So  long  as  they  occupied  the 
room  and  excluded  appellee  from  all  beneficial  use  of  it,  and 
locked  the  door  and  kept  the  keys,  they  must  ])ay  rent.  This 
is  the  law  as  expressly  held  by  the  Supreme  Court  in  Warner 
V.  Hale,  67  III.  695,  one  of  the  cases  cited  by  appellants  in 
their  own  favor.  The  case  is  directly  in  point  against  them. 
In  that  case  the  court  used  this  language: '  *'  The  agreement 
being  void,  what  remedy  has  the  owner?  He  has  none  under 
the  contract,  that  is  certain;  but  for  use  and  occupation  of  the 
premises  for  the  time  they  were  occupied  his  remedy  is 
ample."  Upon  another  view  the  defendants  are  liable.  The 
repairs  made  upon  the  building  and  for  which  an  increased 
rent  was  to  be  paid,  were  in  part  made  in  the  old  room,  which 
consisted  in  putting  in  a  skylight,  and  making  some  other 
general  improvements  which  improved  the  appearance  as 
well  as  the  value  of  the  old  room,  and  when  the  defendants 
pretended  to  surrender  that  portion  of  the  room  or  work  for 
which  additional  rent  was  paid,  th'ey  still  retained  a  part  of 
these  improvements  in  their  possession  in  the  old  room. 
When  the  additions  were  completed  and  the  repaire  made  the 
old  building  lost  its  identity  and  became  merged  in  a  new 
building  with  new  and  enlarged  rooms,  which  were  wholly 
indivisible  for  the  purpose  for  which  the  building  was  erected 
and  enlarged.     The  new  arrangement   was,  in  efifect,  a  new 
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leasing  upon  the  basis  of  the  oM  lease,  upon  au  increased 
rental  in  consideration  of  the  improved  character  of  the 
building.  The  taking  of  a  new  lease  by  parol  is  by  operation 
of  law  a  surrender  of  the  old  one,  although  it  be  by  deed  and 
valid  to  pass  an  interest  according  to  the  intent  of  the 
parties.  2  Starkie  on  Ev.,  7th  Am;  Ed.  474;  Taylor,  Land- 
lord &  Tenant,  Sec.  422;  Case  v.  Hobly,  72  N.  Y.  141; 
Ryan  v.  Kirchberg,  17  III.  App.  132.  The  defendants  not 
having  tendered  full  possession  after  giving  the  notice 
^required  by  law,  the  lease  is  still  in  force.  The  new  oral 
leasing  began  December  1,  1887,  and  was  good  for  a  year  cer- 
tainly, and  continued  until  December  1,  1888.  Appellant  after 
one  year's  tenancy  was  sued  for  rent,  and  then  having  entered 
his  second  year's  tenancy  with  permission  of  his  landlord,  would 
be  compelled  to  give  the  notice  required  of  d  tenant  from 
year  to  year,  which  he  became  by  holding  over,  and  which 
notice  he  failed  to  give. 

Complaint  is  made  that  the  court  erred  in  refusing  to  hold 
as  law  a  large  number  of  legal  propositions  submitted  by 
appellants  on  the  trial.  All  of  their  propositions  refused  by 
the  court  proceed  on  the  false  assumption  of  fact  that  appel- 
lants had  vacated  the  building  and  given  up  possession  to 
appellee,  which  we  have  seen  was  not  true,  and  the  court  prop- 
erly refused  them.  Another  infirmity  of  some  of  these  prop- 
ositions was  that  they  proceeded  on  the  assumption  that  a 
tenant  from  month  to  month  (and  appellants  insist  that  such 
leasing  as  to  the  new  part  was  from  month  to  month  if  at  all) 
can  be  terminated  without  any  notice,  which  is  not  the  law. 
Prickett  v.  Eitter,  16111.  96;  Eberlin  v.  Abel,  10  111.  App.  625. 
Several  of  the  propositions  were  substantially  duplicates  of 
others  held  or  refused. 

The  view  we  have  taken  of  the  case  makes  a  consideration 
of  the  question  of  the  statute  of  frauds,  raised  and  argued  by 
the  counsel  for  appellants,  unnecessary,  and  as  a  correct  dis- 
position of  the  case  does  not  depend  upon  that  ques^tion,  and 
inasmuch  as  it  does  not  necessarily  arise,  we  express  no  opinion' 
upon  it.  Finding  no  error  in  the  record  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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J.  8.  Wylie  et  al. 

V. 

James  G.  Elwood. 

Kuiaanees — Action  for  Damages  Resulting  from  Erection  and  Use  of 
Coal  Shed  Adjacent  to  Residence — Public  Nuisance  and  Pricate  Rights^ 
Evidence —  Instructions, 

1.  The  owner  of  a  private  residence  may  bave  a  right  of  action  a|rain5:t 
the  parties  who  erect  and  operate  a  coal  shed  adjacent  to  his  premises  for 
bis  individual  damages,  although  the  acts  of  defendants  may  amount  to  a 
public  nuisance. 

2.  Where  large  bodies  of  men  congregate  to  share  the  benefits  of  the 
commerce  of  a  city  there  must  of  necessity  be  some  inconveniences  borne 
without  legal  remedy,  but  there  is  no  legal  nor  physical  necessity  for  lociit- 
ing  immense  coal  sheds  in  the  very  heart  of  the  business  and  residence 
property  in  cities  along  the  line  of  railways. 

8.  Minor  exceptions  to  the  instructions  and  the  admission  of  evidence 
overruled. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Will  County;  the 
Hon.  DoRRANCB  DiBELL,  Judgc,  presiding. 

Messrs.  Haley  &  O'  Donnell,  for  appellants. 

Theplaintiff  is  not  entitled  to  maintain  this  cause  of  action 
for  the  reason  that,  if  the  business  of  the  defendant  Wjlie  as 
carried  on  and  conducted  by  him  amounts  to  a  nuisance,  it  is 
a  public  nuisance;  that  the  annoyance  complained  of  by  the 
plaintiff  is  only  such  as  he  in  common  with  the  public  is  sub- 
jected to,  and  that  therefore  he  can  not  have  a  private  action 
to  redress  his  supposed  injury.  Lansing  v.  Smith,  4  Wend. 
10;  Milhan  v.  Shark,  29  N.  T.  611;  Soltan  v.  DeHeld,  9  Eq. 
L.  104;  Brunning  v.  N.  O.  Canal  &  Banking  Co.,  12  La.  541; 
Barnes  v.  City  of  Bacine,  4  Wis,  424;  Iverson  v.  Moore,  12 
Mod.  263. 

Messrs.  Benjamin  Oun  and  C.  W.  Bkown,  for  appellee. 
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C.  B.  Smith,  J.  This  was  an  action  on  the  case  brought  by 
James  Q.  Elwood,  appellee,  against  J.  S.  Wylie,  John  E. 
Sutherland,  Michigan  Central  Kailroad  Company  and  Joliet  & 
Northern  Indiana  Railroad  Company,  claiming  damages  result- 
ing to  appellee's  residence  arising  from  the  use  of  a  certain 
coal  shed,  by  the  defendants,  near  his  residence.  The  pica 
was  not  guilty. 

A  trial  was  had,  resulting  in  a  verdict  of  guilty  as  to 
defendants  Wylie  and  Sutherland,  and  damages  assessed 
against  them  at  825.  The  two  railroad  companies  were  found 
not  guilty.  The  court  overruled  a  motion  for  a  new  trial  as 
to  the  defendants  found  guilty,  and  rendered  judgment  upon 
the  verdict.  From  that  judgment  defendants  Wylie  and 
Sutherland  appealed  to  tliis  court  and  ask  for  a  reversal  of 
the  judgment,  and  have  assigned  various  errors  upon  the 
record. 

The  substantial  and  material  facts  as  disclosed  bv  this 
record  are  these:  The  two  railroads  above  named  both  yun 
through  the  city  of  Joliet  and  have  stations  there,  and  haul 
into  the  said  city  large  quantities  of  coal.  The  coal  shed  in 
controversy  lies  610  feet  along  the  tracks  of  the  Michigan 
Central  railroad,  in  block  17  of  Bowen's  addition  to  Joliet. 
This  shed  is  about  twenty-eight  feet  high  to  the  eaves  and 
about  fifty-four  feet  wide,  and  is  used  by  Wylie  and  Suther- 
land as  a  coal  depot,  where  immense  quantities  of  coal  are 
stored  in  the  summer  season  and.  shipped  out  in  the  fall  and 
winter  into  cars  and  distributed  to  various  points  in  Illinois 
and  Iowa  to  the  local  dealers.  This  shed  is  equipped  with  all 
the  modern  and  best  known  means  for  loading  and  unloading 
ears  and  elevating  the  coal  and  distributing  it  by  steam  by 
means  of  chutes,  shovels,  hoppers  and  pulleys.  Tlie  capacity 
of  the  steam  apparatus  is  such  that  it  can  handle  from 
fifteen  to  twenty-three  cars  of  coal  per  day,  and  take  it  out 
of  the  cars,  elevate  and  distribute  it  through  the  various 
parts  of  this  shed.  The  railroad  companies  deliver  and  receive 
from  this  large  depot  large  quantities  of  coal  during  the  year. 
Prior  to  the  erection  of  this  large  shed,  for  a  good  many 
years  a  part  of   this  600  feet  had  been  used  for  storing  and 
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handling  coal,  but  only  in  a  comparatively  small  way,  and  it 
had  been  handled  only  by  shovels,  handled  by  men  and  hanled 
oflE  in  wagons.  But  in  May,  1887,  defendant  Wylie  leased  the 
ground  of  the  Michigan  Central  for  the  term  of  three  years 
jind  enlarged  this  structure  to  its  present  dimensions.  Wylie 
was  to  pay  but  one  dollar  per  year  rent  for  the  use  of  the 
ground  and  to  have  the  privilege  of  removing  his  buildings 
at  tlie  termination  of  his  lease. 

The  shed  was  erected  in  the  immediate  vicinity  of  a  large 
number  of  stores,  residences  and  other  business  property,  and, 
among  others,  near  to  a  hotel,  and  was  adjacent  to  three  of 
the  principal  streets  of  the  city.  It  was  erected  so  close  to 
plaintiff's  residence  that  the  water  ran  from  its  eaves  upon  the 
rear  of  plaintiff's  lot.  Around  the  entire  top  of  tlie  building 
under  the  eaves  was  an  opening  for  the  escape  of  sound  and 
dust;  in  addition  to  this  there  were  other  openings  from 
which  the  dust  and  noise  of  the  machinery  escaped.  The  coal 
was  handled  inside  this  building  so  as  to  generate  large  vol- 
umes of  coal  dust,  which  escaped  from  the  openings  and 
settled  in  and  upon  all  the  houses  and  stores  in  the  immediate 
vicinity.  The  large  and  heavy  machinery  needed  in  hoisting 
and  distributing  the  coal  in  the  building  and  taking  it  from 
and  returning  it  to  the  cars,  kept  up  a  constant  grating, 
screaching  and  rumbling  sound  of  a  most  disagreeable  and 
annoying  character  to  all  persons  within  hearing  distance. 
The  declaration  seeks  only  to  recover  damages  for  the  injury 
to  plaintiff's  possessions  and  his  peaceable  and  quiet  enjoy- 
ment of  his  property,  from  June  4,  1888,  to  July  5,  1888. 

The  proof  is  very  clear  and  abundant  that  the  plaintiff  and 
his  family  were  greatly  annoyed  and  disturbed  in  the  occu- 
pancy and  use  of  their  residence  during  the  time  covered  by 
the  declaration.  It  is  proven  by  many  witaesses  that  when 
plaintiff's  house  was  open  the  clouds  of  coal  dust  pervaded 
his  whole  house,  and  settled  upon  beds  and  tables  and  dishes 
and  furniture,  and  became  a  constant  and  seriously  annoying 
nuisance;  some  of  the  time  his  house  had  to  be  kept  closed, 
and  when  the  weather  was  too  warm  to  sit  in  the  house  with 
closed   doors,  plaintiff's  family  sat    outside.     The    roof   of 
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plaintiff's  bailding  was  so  covered  with  coal  dnst  that  the  rain 
water  running  into  the  cistern  had  to  be  strained  before  it 
cunld  be  used.  In  addition  to  the  annoyance  from  the  coal 
dust,  plaintiff  and  his  family  were  constantly  annoyed  and  dis- 
turbed by  the  noise  of  the  machinery.  It  is  also  in  proof 
that  on  some  occasions  an  unnecessary  and  unreasonable  use 
was  made  of  the  steam  whistle  to  the  great  annoyance  and 
vexation  of  the  plaintiff  and  his  family.  On  one  occasion,  at 
least,  the  steam  whistle  was  allowed  to  blow  for  an  entire  < 
hour  and  was  not  stopped  until  plaintiff  went  and  made  com- 
plaint. But  aside  from  this  unnecessary  use  of  the  whistle, 
there  does  not  seem  to  have  been  any  improper  use  of  the 
structure  in  the  mode  of  handling  coal.  No  more  dust  or 
noise  resulted  than  seems  to  have  been  necessary  or  imavoid- 
able  in  handling  that  amount  of  coal.  No  negligence  (except 
in  the  use  of  the  whistle)  is  proven  so  fur  as  it  relates  to  the 
handling  of  the  coal. 

We  are  called  upon  to  determine  whether  the  jury  was 
justified  in  finding  for  the  plaintiff  under  this  state  of  the 
proof. 

The  first  ground  of  defense  relied  upon  by  the  defendants 
is  that  if  the  proof  shows  a  nuisance  then  there  is  sufiicient 
proof  to  show  it  is  a  public  nuisance,  and  for  which  it  is 
insisted  a  private  action  will  not  lie.  In  answer  to  this  posi< 
tion  taken  by  appellant,  we  have  first  to  say  that  in  our  judg- 
ment the  proof  does  not  establish  a  public  nuisance  within 
the  meaning  of  the  law.  A  public  nuisance,  so  as  to  become 
an  offense  to  the  public  and  be,  therefore,  indictable,  must  be 
a  nuisance  to  something  more  than  a  very  small  portion  of  a 
neighborhood  or  community.  But  assuming  that  the'  proof 
shows  the  coal  shed  and  its  use  to  be  a  public  nuisance,  we 
can  not  hold  that  a  private  action  may  not  be  maintained  for  a 
real  and  substantial  injury  to  the  property,  or  its  use  to  the 
occupants  thereof,  simply  because  many  persons  may  suffer 
from  the  same  nuisance  in  like  manner.  It  may  be  and  is 
undoubtedly  true  that  authorities  can  be  found  in  support  of  i 
that  view,  but  we  can  not  give  them  our  assent  nor  follow 
them.     The  19th  section  of  the  bill  of  rights  of  the  consti- 
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tiition  of  this  State  declares  that  "every  person  onglit  to  find 
a  certain  remedy  in  the  law  for  all  injuries  and  wrongs  which 
he  may  receive  in  his  person,  property  or  reputation." 

Under  tliis  broad  shield  of  the  constitution,  every  man  has 
a  right  to  call  upon  the  courts  to  protect  liim  in  his  property, 
person  and  reputation,  without  reference  to  whether  other 
persons  are  also  suffering  from  the  same  cause.  Many  of 
the  most  serious  nuisances  which  affect  pro].erty  and  ]  ergons 
do  affect  some  considerable  part  of  the  public,  such  as  neigh- 
borhoods, frequently  consisting  of  many  people,  and  many 
houses.  Tanyards,  slaughter  houses,  rendering  establishments 
and  powder  houses  are  famih'ar  illustrations  of  what  may 
become,  and  frequently  are,  nuisances  oi  the  most  serious  char- 
acter, detrimental  alike  to  property,  person,  health,  and  even 
hazardous  to  life  itself.  It  is  the  common  knowledge  of  all 
mankind  and  of  which  courts  will  take  judicial  knowledge, 
that  where  human  habitations  fall  within  the  shadow  and 
under  injurious  influences  of  such  like  establishments,  whereby 
the  air  is  rendered  impure  from  foul  and  offensive  stenchon, 
or  where  the  constant  uproar  and  turmoil  of  heavy  and 
clanking  machinery  takes  away  all  quiet,  or  where  the  near 
presence  of  dangerous  and  combustible  substances  overshadows 
a  neighborhood  with  constant  fear,  or  where  the  air  is  con- 
stantly laden  with  clouds  of  dust  and  smoke,  the  property 
of  the  individual,  at  least  for  the  purposes  of  occupation,  is 
rendered  less:  valuable;  and  when  the  proof  shows  that  such 
injury  is  of  a  substantial  and  permanent  character,  then  the 
law  will  afford  a  remedy  to  each  individual  so  affected,  and 
the  very  first  case  cited  by  appellant  in  support  of  his  conten- 
tion, Lansing  v.  Smith,  4  Wend.  10,  clearly  recognizes  and 
declares  such  to  be  the  law.  The  chancellor  who  announced 
the  majority  opinion  in  that  case,  in  conclusion  said :  "  But 
the  opinion  I  have  formed  on  this  point  is,  that  every  indi- 
vidual who  receives  actual  damage  from  a  nuisance  may  main- 
tain a  private  suit  for  liis  own  injury,  although  there  may  be 
many  others  in  the  same  situation.  The  punishment  of  the 
wrongdoer  by  a  criminal  prosecution  will  not  compensate  for 
individual   injury,  and  a  party  who  has  done  a  criminal  act, 
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can  not  defend  himself  against  a  private  suit  by  allegmg  that 
he  has  injured  many  others  in  the  same  way  and  that  he  will 
be  mined  if  he  is  compelled  to  make  compensation  to  all."  In 
Walker  v.  Shepardson,  2  Wis.  384,  it  was  held  that  when  the 
defendant  created  a  public  nuisance  by  placing  obstructions 
in  a  navigable  stream,  for  which  he  might  be  indicted,  if  these 
acts  also  create  or  cause  a  private  and  special  injury  to  the 
plaintiff,  and  it  appears  that  the  defendant  persists  in  the  com- 
mission of  those  acts  which  must  result  in  injury  to  the  plaint- 
iff, the  court  will  interpose  by  injunction  to  prevent  the 
threatened  injuiy,  and  this,  too,  at  the  suit  of  a  private  indi- 
vidual. In  .Cooper  v.  Randall,  59  111.  317,  which  was  an 
action  to  recover  for  damages  resulting  to  plaintiff's  premises 
from  the  dirt,  dust  and  chaff  which  was  thrown  on  plaintiff's 
house  from  the  mill,  it  was  alleged,  that  by  the  running  of  the 
mill  near  to  plaintiff's  residence,  he  was  injured  in  its  posses- 
sion and  occupancy  from  a  constant  shower  of  chaff,  dirt,  dust 
'  and  other  impurities  falling  from  the  mill  upon  his  house.  In 
order  to  show  tha  extent  of  the  injury  and  that  it  was  not 
limited  to  himself  alone,  he  offered  to  prove  by  others  living 
near  the  mill  that  their  property  was  affected  in  the  same 
manner  and  from  the  same  Qause.  This  proof  was  rejected  by 
the  Circuit  Court  and  on  appeal  to  the  Supreme  Court  it  was 
held  proper.  The  court  said :  "  If  the  deposit  was  general 
in  the  immediate  neighborhood  and  large  quantities  were 
deposited  on  other  buildings  similarly  situated,  it  would  be  a 
just  inference  that  the  same  was  true  of  appellant's  house." 

These  references  are  sujfficient  to  show  that  the  position 
taken  by  appellant,  that  no  private  action  can  be  maintained  if 
the  nuisance  be  a  public  one,  can  not  be  maintained.  It  has 
neither  reason,  justice  nor  respectable  authority  in  its  support. 
But  appellants  contend  that  the  evidence  does  not  support 
the  verdict.  This  objection  is  based  on  the  assumption  that, 
notwithstanding  appellee  was  actually  damaged  in  the  occu- 
pancy of  his  home,  still  it  is  for  such  an  injury,  as  under  the 
circumstances,  he  can  not  recover  for.  It  is  contended  the  coal 
shed  was  erected  on  the  railroad  right  of  way,  at  a  place  con- 
venient and  necessary  for  handling,  loading  and  unloading 
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coal,  and  the  business  being  lawful,  and  conducted  in  the  best 
possible  manner  and  with  the  most  approved  appliances,  that 
the  appellant  had  therefore  the  legal  right  to  exercise  the 
business  at  that  point. 

We  have  before  stated  that  this  shed  was  built  and  equipped 
in  close  proximity  to  a  large  number  of  residences  and  stores, 
and  was  enlarged  to  its  present  capacity,  and  equipped  with 
steam  machinery  long  aftet  the  most  of  these  buildings, 
including  plaintiflF's  residence,  were  built;  we  have  also  seen 
that  the  proof  abundantly  shows  that  the  coal  shed  became  a 
nuisance  (in  the  manner  it  was  operated)  during  the  time  com- 
})^iined  of,  not  only  to  the  plaintiff's  property,  but  also  to 
others  in  the  same  vicinitj^. 

Whether  the  sheds  were  located  in  a  proper  place,  and 
whether  their  use  became  a  nuisance  to  the  plaintiff,  were 
questionsof  fact  for  the  jury  under  proper  instructions.  Both 
these  questions  were  found  against  appellant  by  the  jury. 

The  maxim  of  the  law,  that  every  man  must  so  use  his  own 
property  and  privileges  as  to  do  no  substantial  injury  to 
another,  applies  to  all  men  alike,  and  to  railroads  as  well  as 
to  individuals.  No  corporation,  however  great  or  strong  in 
its  wealth  or  power,  can  be  permitted,  either  from  caprice, 
necessity  or  pleasure,  to  deprive  the  humblest  citizen  of  his 
property,  or  take  away  from  him  the  right  to  enjoy  his  projv 
erty  without  substantial  molestation,  without  making  just 
compensation  therefor;  nor  Oan  corporations  confer  that  right 
upon  another.  It  can  not  be  true  as  a  matter  of  fact  or  law 
that  there  is  any  physical  or  legal  necessity  for  locating 
immense  coal  sheds  in  the  very  heart  of  business  and  resi- 
dence property  in  cities,  along  the  lines  of  railways.  Shively 
v.  Cedar  Kapids  R.  R.  Co.,  37  Northwestern  Reporter,  p. 
133.  It  may  be  more  convenient  for  the  roads  and  their 
shippers  that  such  location  should  be  selected,  but  such  con- 
venience must  yield  and  be  abandoned  where  substantial  rights 
of  others  are  involved.  It  is  no  answer  to  say  that  the  ship- 
ment and  handling  of  coal  iij  large  quantities  by  railroad  com- 
panies and  their  lessees  is  a  necessary  and  lawful  business,  and 
that  it  must  be  doiie  at  railroad  stations — for  many  kinds  of 
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basincss, strictly  la wfal  and  necessary,  become  nuisances  when 
carried  on  near  human  habitations,  and  are  compelled  to  seek 
the  more^ecluded  places,  away  from  human  habitations,  for 
their  existence. 

We  fully  recognize  the  principle  that  it  is  not  every  trifling 
or  unsubstantial  injury  or  annoyance  which  persons  feel  in 
cities  or  towns,  which  will  justify  the  interference  by  courts 
with  commerce  factories,  or  the  many  various  forms  of  business 
enterprises  in  which  men  engage.  Wliere  large  bodies  of 
men  congregate  to  share  the  benefits  of  the  commerce  of  a 
city  or  town,  there  must  of  necessity  be  some  inconveniences 
borne  without  complaint  and  without  legal  remedy.  There 
will  be  smoke  and  dust  and  noise,  and  the  blare  of  thie  steam 
whistle  and  the  rattle  of  machinery  will  be  heard,  but  so  long 
as  these  things  are  general  in  their  nature,  and  are  not  subver- 
sive in  a '  substantial  and  material  degree  to  private  rights, 
they  must  be  borne  without  redress. 

Appellant  insists  the  court  erred  in  allowing  certain  physi- 
cians to  testify  as  to  the  injurious  effects  of  coal  dust  upon 
the  health  of  appellee  and  his  family.  We  are  unable  to 
appreciate  the  force  of  this  objection.  It  was  clearly  right. 
It  is  further  insisted  that  the  court  erred  in  allowing  appellee 
to  give  his  opinion  as  to  the  amount  of  his  damage.  In  this 
there  was  no  error.  Ottawa  Gas  Light  Co.  v.  Graham,  35 
111.  346. 

Lastly,  it  is  urged  the  court  erred  in  giving  and  refusing 
instructions.  We  have  carefully  examined  the  instructions 
given  for  the  plaintiff,  of  which  complaint  is  made,  as  well  as 
all  others  given  for  plaintiff  and  defendant,  and  we  are  entirely 
satisfied  that  the  defendant  has  no  ground  for  complaint. 
We  think  the  instructions  correctly  state  the  law  as  given  for 
the  plaintiff,  and  that  those  given  for  the  defendant  were  fully 
as  favorable  to  them  as  they  had  any  right  to  expect 

While  the  amount  involved  in  this  judgment  is  very  small, 
still  the  controversy  goes  much  further  in.  its  effect,  and 
involves  the  right  for  this  large  coal  shed  to  exist  at  the  place 
it  is  located;  and  the  importance  of  the  question  involved,  and 
the  consequences  liable  to  follow,  have  induced  us  to  give  this 
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record  a  very  careful  and   patient  investigation,  and  has  led 
us  into  a  much  more  elaborate  discussion  of  the  'questions 
involved,  than  we  should  have  otherwise  done,  had  there  been 
nothing  more  than  the  amount  of  this  judgment  involved. 
Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Jx(,dgment  affii^med. 


Henry   A.   Sanger  and  Andrew   H,  Shreffler, 

Impleaded,  etc, 

V. 

John  W.  Nadlehoffer. 

Appealft — Deht — Action  of,  on,  Appeal  and  Injunction  Bond — Pleadings 
— Construction  of  Bond — Sufjic'uncy  of  Evidence* 

1.  In  an  action  on  an  appeal  bond,  one  allegation  in  a  single  count  of  the 
nffirmance  of  the  judgment  is  sufficient,  although  the  count  alleges  two 
breaches. 

2.  The  allegiitions  of  the  declaration  in  the  case  at  bar  of  the  damages 
arising  from  the  continuance  of  the  injunction,  held  to  hare  been  sufficient, 
after  issu^  joine4f  and  that  a  motion  in  arrest  was  properly  overruled. 

8.  In  order  to  fix  the  liability  of  the  sureties  on  the  bond  in  question,  it  is 
held:  That  it  was  not  necessary,  under  the  proper  construction  of  the  Ian. 
guage  of  the  bond,  that  the  Appellate  Court  should,  by  its  judgment  at  the 
time  of  affirmance,  have  established  the  amount  of  damages  and  costs  against 
the  defendants  in  the  original  suit. 

4.  The  fact  that  one  of  the  principals  to  the  bond  in  question  died  pend- 
ing the  appeal,  and  that  appellee  was  compelled  to  pursue  his  remedy 
a<rainst  his  debtors  separately,  one  in  person  and  the  other  through   the 

.Probate  Court,  does  not,  upon  proper  coniitruclion  of  the  bond,  reletise  the 
sureties. 

5.  The  evidence  held  to  have  been  sufficient  to  support  the  judgment 
against  the  sureties. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
•Charles  Blancuard,  Judge,  presiding. 

This  was  a  suit  brought  by  the  appellee  an^ainst  the  appel- 
hint,  impleaded  with  Andrew  Dillman,  in  an  action  of  debt 
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upon  an  appeal  bond  ^iven  by  the  appellant  to  appellee  in  the 
penal  sum  of  $10,000,  in  which  it  was  recited  that  appellee,  on 
the  27th  day  of  June,  1885,  at  a  term  of  court  then  bein^^ 
holden  within  and  for  the  county  of  Will,  Illinois,  obtained  a 
decree  against  Andrew  Dillman  and  Edward  R.  Knowlton 
dismissing  tlieir  certain  bill  of  complaint  and  cost  of  suit,  from 
which  decree  the  said  Dillman  and  Knowlton  had  prayed  an 
appeal  to  the  A  ppellate  Court  of  the  Second  District  of  the 
State  of  Illinois,  and  the  bond  was  conditioned  as  follows :  Now 
if  the  said  Dillman  and  Knowlton  shall  only  prosecute  said 
appeal,  and  moreover  pay  all  damages,  and  damages  growing 
out  of  the  continuance  of  tlie  injunction  herein,  costs  of  suit 
rendered  or  to  bo  rcTidereri  against  them,  the  said  Andrew 
Dillman  and  Edward  R.  Knowlton,  by  said  court,  in  case  said 
decree  sliall  be  affirmed  in  the  said  Appellate  Court,  then  the 
above  obligation  to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  virtue. 

The  bond  was  dated  on  the  said  2Yth  day  of  June,  1885,  as 
recited  thercin.  The  subject-matter  of  the  suit  referred  to  hi 
the  bond  above  set  forth  and  the  object  of  said  injunction 
suit  was  to  declare  void  and  to  enjoin  the  collection,  sale  or 
transfer  of  a  certain  promissory  note,  executed  by  the  said 
Andrew  Dillman  and  Edward  Knowlton  to  the  appellee,  for 
the  sum  of  $8,000,  dated  April  18,  1883,  and  one  July  1, 
18S5,  with  interest  from  date  at  the  rate  of  six  per  cent  per 
annum. 

The  collection  of  the  note  was  guaranteed  at  maturity  by 
indorsement  on  the  back  thereof  by  Calvin  Knowlton  and 
Lewis  E.  Dillman.  The  dismissal  of  the  bill  had  the  eflPect  to 
dissolve  the  injunction,  and  thereupon  the  appeal  alluded  to  in 
the  appeal  bond  is  prayed  for  and  allowed,  and  the  court,  under 
the  statute,  was  asked  to  keep  the  injunction  alive,  which  it 
did  by  requiring  the  re3;>onclent  in  said  suit  to  give  the  bond 
above  set  forth  and  fixing  the  terms  of  the  bond  as  it  appears 
in  said  bond.  The  declaration  avers  in  various  counts  that 
the  apj>ellee  was  the  owner  of  thenoteat  the  time  the  injunc- 
tion was  sued  ont  and  also  so  remained  till  this  suit  was  com- 
menced; and  that  while  at  that  time  the  makers  and  indorscrs 
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of  the  note  wore  responsible  for  its  payment,  yet  by  reason  of 
the  continuance  of  the  said  injunction  the  collection  of  the 
said  rate  was  delayed  for  the  period  of  three  years,  and  daring 
the  time  which  said  injunction  was  so  continued  and  its 
collection  delayed  and  restrained,  said  Andrew  Dillman  and 
Edward  Knowlton  sold  and  disposed  of  their  real  and  personal 
property,  and  they  and  each  of  them  became  insolvent,  so  that 
the  said  note  could  not  be  collected  of  them  or  either  of  them; 
that  also  Calvin  Knowlton  and  Lewis  E.  Dillman,  guarantoi-s, 
and  each  of  them,  conveyed  and  disposed  of  their  estates  and 
became  insolvent,  so  that  no  part  of  the  said  note  could  be 
made  out  of  them  or  either  of  them,  whereby  the  appellee  had 
lost  the  entire  note  except  $842.S6,  which  had  been  collected  out 
of  the  estate  of  Edward  Knowlton, deceased.  Itappears  from 
the  pleading  that  before  the  determination  of  the  appeal  in  the 
Appellate  Court,  Edward  R  Knowlton,  one  of  the  principals 
to  Uie  said  bond,  died,  and  that  Andrew  Dillman  was  allowed  to 
prosecute  the  appeal  in  the  Appellate  Court  by  the  order  there- 
of, as  the  surviving  partner,  and  that  on  the  20th  day  of  Feb- 
ruary, 1886,  in  vacation,'  after  the  December  term,  1885,  the 
said  court  rendered  final  judgment  in  said  cause  against 
Andrew  Dillman,  survivor  of  Dillman  &  Knowlton,  and  in 
favor  of  appellee,  affirming  the  decree  of  the  court  below,  and 
rendered  judgment  for  costs  against  the  said  appellant  Dili- 
man.  The  declaration  also  had  counts  charging  the  note 
was  worth  $10,000  on  its  face  value  and  the  makers  and 
indorsers  solvent  at  the  date  of  filing  the  appeal  bond,  and  by 
reason  of  continuing  the  injunction  the  makers  and^  indors- 
ers became  insolvent,  and  by  reason  of  the  delay  became 
worthless,  and  that  appellee  was  hindered  from  transferring 
the  note,  and  that  the  makers  and  indorsers  of  the  note 
became  insolvent  to  such  a  degree  as  to  impair  their  credit, 
and  by  reason  thereof  the  note  became  unmarketable  and 
could  not  be  sold  except  for  small  value,  to  appellee's  damage 
of  $10,000.  By  another  count  in  declaration  it  was  charged, 
among  other  avermcnte,  that  an  appeal  was  taken  to  the 
Supreme  Court,  and  on  the  15th  day  of  May,  1886,  the 
Supreme  Court  afl[irmed  the  judgment  of  the  Appellate  Court; 
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that  appellee  commenced  suit  April  12,  1886,  in  the  Circuit 
Court,  against  Andrew  Dill  man,  survivor,  on  the  note,  return- 
able to  the  May  term,  1886,  and  that  afterward  a  change  of 
venue  was  taken  bj  Dill  man  to  Livingston  county,  and  on 
the  14th  of  June,  1887,  judgment  was  rendered  against  Dill- 
man  for  $9,994  and  costs',  and  execution  was  issued  to  Will 
oounty,  and  on  the  13th  of  September,  1887,  the  sheriff  re- 
turned the  execution  wholly  nnsatistied;  and  further  avers  that 
after  the  decision  in  the  Appellate  Court,  appellee  filed  his 
claim  on  said  note  against  the  estate  of  Edward  K.  Knowl- 
ton,  deceased,  in  said  Will  coimty,  and  the  claim  was  allowed  in 
fnll,  and  could  only  realize  the  sum  of  $842.86.  The  appel- 
lants took  issue  on  the  said  several  counts  in  the  declaration 
on  all  issuable  matters,  jury  was  waived  and  the  cause  was 
tried  by  the  court,  which  found  for  appellee  in  the  sum  of 
$10,000  debt  and  $7,657.14  damages,  and  rendered  judgment 
on  the  finding  and  debt  to  be  discharged  on  payment  of  dam- 
ages. 

Messrs.  Garnsby  &  Knox,  Geo.  S.  House  and  B.  Clin,  for 
appellants. 

The  declaration  is  insufBcient,  and  no  recoverv  could  be  had 
under  it,  and  no  evidence  could  be  admitted  under  any  count 
whereby  to  make  a  cause  of  action  against  these  defendants. 

As  defendants  moved  to  an*cst  the  judgment  if  there  are 
substantial  defects  in  the  narr.  the  court  committed  error  in 
overruling  the  motion.'  Culver  v.  Third  National  Bank,  64 
111.  628. 

Each  breach  must  be  entire  and  show  in  itself  a  complete 
cause  of  action.  Hibbard  v.  McKindley,  28  III.  240.  When 
the  plaintiff  seeks  to  recover  special  damage  in  regard  to  the 
non-completion  by  third  persons  of  contracts  the  plaintiff  had 
made  with  them,  the  names  of  such  third  parties  should  be 
stated.  Chitty  on  PL,  18  Am.  Ed.  338, 339 ;  Craft  v.  Boite,  1 
Saund.  R.  243;  C.  N.  5 ;  Lowe  v.  Harwood,  Jones,  196; 
Hartley  v.  Herring,  8  Term,  130,  133;  2  Greenleaf  on  Ev., 
Sec.  254 ;  Chicago  v.  O'Brennan,  65  III.  164 ;  Myer  v.  Davies, 
17  HI.  App.  230. 
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This  bond  imposed  no  other  obligation  upon  the  saretics 
than  to  pav  and  satisfy  whatever  judgment  migl it  be  rendered 
in  the  Appellate  Court.  It  is  nut  contended  but  that  such 
judgment  has  been  paid. 

It  is  a  general  rule,  admitting  of  no  exception,  that  the  con- 
tract of  a  surety,  by  written  instruiYient,  is  to  be  construed 
strictly  and  according  to  the  terms  of  that  instrument,  and 
none  other. 

The  surety  is  a  favorite  of  the  law.  Ludlow  v.  Simond,  2 
Caine's  Cas.  29 ;  Doffin  v.  Bradley,  17  Wend.  425  ;  Reynolds 
V.  Hall,  1  Scam.  *38 ;  People  v.  Moon,  3  Scam.  126 ;  Gov- 
ernor V.  Ridgway,  12  111.  17;  Governor  v.  Lagow,  43  111.  141 ; 
Cooper  V.  People,  85  111.  417;  Schnell  v.  N.  S.  Planing  Mill, 
89  111.  584;  Trustees  v.  Sheik,  119  111.  582;  Trustees  v.  Otis, 
85  111.  181;  Stull  V.  Hance,  62  111.  55;  Miller  v.  Stewart,  9 
Wheat.  680;  Leeds  v.  Dunn,  10  K  Y.  469 ;  Barnes  v.  Barrow, 
46  N.  Y.  42;  Hinckley  v.  Kreitz,  58  N.  Y.  583 ;  TJ.  S.  v. 
Hough,  103  U.  S.71;  Fields  v.  Rawlings,  1  Gilm.  581;  C.  & 
A.  R.  R.  Co.  V.  Iliggins,  58  111.  128;  People  v.  Tompkins, 
74111.482;  Ovingtuu  v.  Smith,  78  111.  250;  Mc Williams  v. 
Morgan,  70  111.  62. 

Messrs.  Hill  &  Haven  and  Haley  &  O'Donnell,  for 
appellee. 

Lacet,  J.  Some  points  are  raised  here  preliminary  to  the 
effect  that  the  judgment  should  have  been  arrested  on  the 
appellant's  motion.  It  is  insisted  that  in  the  second  breaoh  of 
the  first  count  of  the  declaration  and  the  second  and  fourth 
counts  of  the  declaration  there  is  no  averment  that  the  Appel- 
late Court  had  ever  affirmed  the  judgment  of  the  Circuit 
Court  or  that  the  condition  of  the  appeal  bond  sued  on  had 
been  fulfilled  by  affirmance,  so  as  to  authorize  the  bond  to 
be  sued  on.  We  find  from  an  examination  of  the  declaration 
that  this  charge  is  true  as  to  the  second  and  fourth  counts  of 
the  declaration,  which  fail  entirely  to  aver  that  the  decree  of 
the  Circuit  Court  had  ever  been  affirmed  by  the  Appellate 
Court.     These  counts,  therefore,  appear  to  be  defective,  and  fail 
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to  state  a  canse  of  action;  for  the  condition  of  the  bond,  upon 
which  the  right  to  recover  in  anj  event  depended,  has  not,  as 
appears  from  those  counts,  b^en  falfilled.  And  if  tiiere  were 
no  other  counts  in  the  declaration  the  judgment  should  have 
been  arrested  on  appellant's  motion.  But  there  is  the  fifth 
connt  in  the  declaration,  which  avers  that  the  decree  of  the 
Circuit  Court  was  affirmed  by  the  Appellate  Court  on 
February  20th,  after  the  December  term,  1885,  of  said  court. 
As  to  the  first  connt  in  the  declaration,  we  find  that  there  is  an 
averment  in  it  that  the  decree  was  affirmed  and  judgment  only 
rendered  against  Andrew  Dillman  and  Edward  K.  Knowlton 
for  costs  of  the  Appellate  Court,  and  there  was  an  averment 
that  appellant  had  not  paid  the  costs,  which,  as  a  matter  of  fact, 
was  not  sustained  in  the  trial,  for  they  were  in  fact  paid.  It 
is  not  necessary  in  pleading  to  repeat  the  allegation  of  affirm- 
ance as  to  each  breach,  and  if  the  second  breach  was  well 
assigned,  a  point  that  we  will  consider  hereafter,  the  allegation 
woald  apply  to  that  as  well  as  to  all  others.  There  was  no 
third  count  in  the  declaration,  it  having  been  nolle  jrrosequied 
on  motion  of  the  attorney  for  appellee. 

It  is  insisted  that  the  averment  in  the  fifth  connt  as  to  dam- 
ages on  account  of  alleged  loss  of  the  sale  of  the  note  on 
account  of  the  continuing  of  the  injunction  and  the  becoming 
insolvent  of  the  makers  and  guarantors  of  the  note,  is  so 
defectivelv  stated  as  to  make  the  count  bad  on  the  motion  in 
arrest ;  that  it  was  necessary  to  name  the  parties  to  whom 
the  sale  was  made,  or  proposed  to  be  made,  which  had  been 
defeated  by  the  continuance  of  the  injunction.  Issue  was 
taken  on  this  allegation  and  this  obviated  a  more  particular 
averment.  It  would  not  have  been  proper  to  arrest  the  judg- 
ment for  want  of  a  more  specific  averment  or  to  exclude  the 
evidence  offered  to  sustain  it.  The  case  of  Chicago  v. 
O'Brennan,  65  111.  160,  is  not  in  point.  There  it  was  sought  to 
recover  damages  for  loss  of  certain  lecture  engagements  where 
there  was  no  special  assignment  of  damages  covering  such 
items.  Here  there  was  a  special  assignment,  though  it  is  claimed 
not  specific  enough.  If  it  was  not  specific  enough  it  should 
have  been  demurred  to.   The  pleading  here  complained  of  docs 
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not  violate  the  rale  that  there  mnst  be  a  special  breach 
assigned  where  the  damages  do  not  natnrallj  flow  from  the 
injury  complained  of.  We  think,  alsoj  the  allegations  in  the 
first  and  flfth  counts  as  to  the  makers  becoming  insolv'cnt  and 
the  loss  of  the  note  in  consequence  are  sufficiently  specific  to 
put  appellants  on  notice  of  what  the  claim  was,  and  by  joining 
issue  any  more  particular  statement  was  rendered  unnecessary. 
There  are  some  other  objections  made  as  to  the  insufficiency 
of  the  declaration  that  we  do  not  deem  it  necessary  to  notice, 
as  in  our  judgment  they  are  of  little  importance. 

Perhaps  the  most  important  question  in  the  case  is  whether 
the  condition  of  the  appeal  bond  had  been  forfeited  at  all, 
except  as  it  is  admitted  it  was  to  the  extent  of  the  costs 
adjudged  by  the  Appellate  Court  There  are  three  separate 
briefs  of  as  many  firms  of  counsel  who  have  argued  the  cause 
for  the  appellants,  and  they  each  one  make  the  point  and 
strenuously  insist  that  by  the  terms  of  the  bond,  in  order  to 
render  the  appellant  liable  on  any  of  the  conditions  of  the 
bond  for  the  payment  of  damages  or  costs,  the  Appellate 
Court  must  have,  by  its  judgment,  at  the  time  of  affirmance, 
established  the  amount  of  damages  and  costs  against  Andrew 
Dillman  and  Edward  R  Knowlton.  Otherwise  it  is  contended 
there  can  ba  no  damages  or  costs  recovered  against  the  sure- 
ties on  the  bond  sued  on  in  the  case.  The  costs  have  been 
awarded  and  paid  by  apppllants  or  by  Dillman  and  are  not  in 
question  here. 

If  the  appellants  succeed  in  getting  this  interpretation  put 
on  the  bond,  then  they  escape  any  further  liability.  We  will 
first  consider  this  question.  It  does  not  seem  to  us  that  this 
is  a  proper  or  fair  interpretation  of  the  language  of  the  instru- 
ment. 

The  condition  of  the  bond  is  as  follows:  "Now,  if  the 
said  Andrew  Dillman  and  Edward  R.  Knowlton,  shall  only 
prosecute  said  appeal,  and  shall  moreover  pay  all  damages,  and 
damages  growing  out  of  the  continuance  of  the  injunction 
therein,  costs  of  suit  rendered  or  to  be  rendered  against 
them,  the  said  Andrew  Dillman  and  Edward  R.  Knowlton,  by 
said  court,  in  case  said  decree  shall  be  affirmed  in  said  Appel- 
late Court,  tiicn  the  bond  to  be  void,  otherwise  to  remain  in 
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full   force."     The  word   "ancl"   must   be  understood  to   be 
implied  after  the  word  "therein,"  immediately  following  the 
word  "injunction."     The  question  is  presented  whether  the 
qualifying  clause  of  the  above  condition,  "rendered  and  to  be 
rendered  against  them,  the  said  Andrew  Dill  man  and  Edward 
R  Knowlton,  by  said  court"  (Appellate  Court),  etc.,  modi- 
fies and  qualifies  the  first  member  of   the  said  conditional 
clause  as  well  as  the  second  member,  to  wit,  "  and  costs   of 
suit."     The  language  of  the  bond  in  that  particular  is  some- 
what ambiguous  and  may  be   construed   either  way  without 
doing  much  violence  to  the  language,  even  if  nothing  is  to  be 
considered  except  the  mere  grammatical  construction  of  the 
words  used.     But  when  we  consider  the  object  intended  to  be 
attained   by  the   court   in   requiring  security  against  loss  to 
appellee  that  might  accrue  to  him  by  reason  of  the  continuing 
of  the  injunction  in  force  and  by  reason  of  the  possibly  accru- 
ing insolvency  of  the  makers  and  guarantors  of   the  note  in 
the  meantime,  and  when  we  further  consider  that  the  Appel- 
late Court  had  no  jurisdiction  to   render  judgment  on  the 
hearing  of  the  appeal,  on  account  of  the  damages  accruing  by 
reason  of  the  wrongful  continuing  of  the  injunction,  then  it 
becomes  quite  apparent  that  it  could  not  have  been  the  inten- 
tion of  the  judge  to  fix  the  terms  of  the  bond  or  the  persons 
who  signed  it,  to  couple   the  condition  in   question  with  a 
requirement  impossible  of  fulfillment  and  which  would  render 
the  supposed  security  as  to  such  damages  entirely  nugatory. 
"We  think  it,  therefore,  entirely  clear  under  the  circumstances 
and  from  the   nature  of  the  case  itself,  that  the  qualifying 
clause,  requiring  judgment  to  be  rendered  against  Dillman 
&  Knowlton,  has  only  reference   to   the  costs  of  suit.     The 
apparent  ambiguity  in  this  case  grew  out  of  the  attempt  to  so 
change  the  common  form  of  an  appeal  bond  intended  for  a 
ease  of  appeal  from  a  judgment  or  decree  for  money,  as  to  make 
it  comply  with  facts  and  requirements  of  the  case  then  being 
appealed  from.     In  doing  so,  language  was  used  that  gives 
color  for  the  contention  of  appellants.     In  case  of  appeal  to 
the  Appellate  Court  from  a  judgment  or  decree  for  money, 
that  court  has  power  to  render  a  different  judgment  or  decree 
from  that  appealed  from  and  sometimes  to  award  damages 
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wiere  aa  a^^eal  is  «i\-iii*s3eti  for  want  of  proeecation  and 
r^iier  ;  i»iz^seiir  f  r  t::as  as  well  as  cf>s&.  The  words  used 
la  zLe  -irarar.rj  f  .rm  in  case  of  arr-cal  from  a  judgment  or 
KiiOeT  tiocr^e  is  j^  f /J-jws:  **  And  par  the  aroonnt  of  the 
sold  ji  ijr.n»^nr.  etjfitSw  interest  and  d.im;ignesv  rendered  and  to 
be  T^rA^r^i  2:rx^^^t  rhem  :n  caee  said  decree  fthall  be  afSrmed 
in  iai'i  (?  -irt.~  etc  Ir  wZ'  a- rear  by  the  abore  reading  that 
the  word*  -  the  si:  i  jndjTnent  "*  in  the  above  form  would  not 
be  r^3JL'iz<^l  bv  tie  'a^t  .art  of  the  c<jnd"tion  Tendered  or  to  be 
rendered."  in  the  cc  irt.  even  it  the  words  ^  bj  the  court "  were 
used.  The  fc'izment  arteale^i  frum  wonM  not  be  rendered 
by  the  Arj^e"atc  Court,  hence  the  last  above  qualifying 
words  w»ja!d  not  apply  to  it.  The  same  rule  of  construction, 
we  thintu  for  similar  reasons,  should  be  applied  to  the  words 
of  the  bi>nd  here  in  suit. 

The  Appellate  Court,  from  the  nature  of  the  case,  can  not 
adjndicate  as  to  the  damatres  on  account  of  continuing  the 
injnnction,  but  on!y  as  to  the  coets  over  which  it  hHS  control. 
Tlien  in  case  of  any  supposed  ambiguity,  as  appears  in  the  bond 
sued  on  here,  a  reasonable  and  sensible  con&^truction  would  be 
to  apply  the  words  *^  rendered  and  to  be  rendered"  to  the 
last  preceding  clause,  the  "  costs**'  only,  as  the  character  of 
the  damages  claimed  in  the  bond  could  not  reasonably  be  qual- 
ified by  those  words.  When  there  is  ambiguity  in  a  sentence 
it  must  be  solved  by  reference  to  tlie  context  and  subject-mat- 
ter of  the  discussion.  The  case  of  Smith  v.  Morgan,  70  111. 
62,  is  not  in  point  In  that  case  the  appeal  bond  was  in  the 
ordinary  form  in  case  of  appeal  from  a  judgment  or  money 
decree,  and  contained  no  condition  for  the  payment  of  rent, 
which  was  claimed  in  the  suit  on  the  appeal  bond. 

It  was  decided  that  under  the  terms  of  the  bond  no  recov- 
ery could  be  had  for  the  loss  of  the  rent  occurring  during  the 
continuance  of  the  injimction  appealed  from.  A  similar  case 
is  Mix  V.  Singleton,  86  111.  194.  It  is  said  also  in  that  case  by 
Justice  Scott,  that  "no  condition  of  the  b<>nd  obligated  defend- 
ants to  pay  such  damages  as  plaintifE  might  sustain  by  reason 
of  the  injunction  being  kept  in  force  by  their  appeal." 

The  ordinary  obligation  to  pay  such  damages  as  might  be 
caused  by  suing  out  the  injunction  did  not  cover  loss  of  rent 
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which  was  caused,  not  by  the  wrongful  suing  out  of  the 
injunction,  but  the  wrongful  continuing  of  it  in  force.  Hence 
it  was  held  that  the  terms  of  the  bond  did  not  cover  it.  But 
the  bond  in  question  here  has  an  express  provision  against 
damages  caused  by  continuing  the  injunction  in  force.  The 
case  of  Bardill  v.  Trustees  of  Schools,  4  111.  App.  94,  is  to  the 
same  effect  as  Mix  v.  Singleton,  supra^  only  that  under  Sec. 
68,  Chap.  110,  R  S.  1874,  it  is  held  the  Circuit  Court  had 
full  power  to  prescribe  the  conditions  of  the  appeal  bond 
although  the  appeal  bond  were  an  additional  injunction  bond. 

We  are  cited  by  counsel  for  appellants  to  State  v.  Medary 
et  al.,  17  Ohio,  554,  and  other  cases,  to  show  that  the  obliga- 
tions of  securities  are  to  be  strictly  construed,  and,  as  is  said 
in  the  case  of  State  v.  Medary,  aupra^  according  to  "  its  exact 
words."  We  do  not  think  that  a  highly  technical  rule  ought 
to  be  adopted,  such  as  is  adopted  by  the  courts  in  passing  on 
the  validity  o'f  tax  titles.  To  hold  so  strict  a  rule  would  be  ' 
to  defeat  justice,  and  allow  all  bondsmen  to  escape  liabili- 
ties on  mere  frivolous  technicalities. 

A  fair,  reasonably  strict  construction  of  security's  obliga- 
tions is  all  that  tlie  law  requires.  In  the  case  of  Cassidy  et 
al.  V.  Trustees  of  Schools,  105  HI.  560,  it  was  held,  as  regards 
recovery  on  an  official  bond,  that  whatever  would  show  a  breach 
of  a  condition  of  the  bond  by  the  principal  would  in  either 
case  establish  the  liability  as  to  the  sureties  thereon.  In  Bel" 
loni  V.  Freeborn,  63  N.  Y.,this  rule  is  announced,  to  wit:  "In 
construing  the  obligation  of  sureties,  the  same  rules  are  appli- 
cable as  in  the  construction  of  other  instruments.  While  the 
obligation  can  not  be  extended  by  construction  or  implication 
beyond  its  precise  terms,  the  meaning  is  to  be  ascertained  in 
the  same  manner  as  in  other  instruments,  and  when  this  is 
ascertained,  effect  is  to  be  given  to  it."  In  Massie  v.  Belford, 
68  III.  290,  it  is  said,  the  intention  of  a  party  making  a  con- 
tract is  to  be  gathered  from  the  whole  instrument;  also,  "  if  a 
contract  contain  ambiguous  words  or  words  of  doubtful  con- 
struction, such  are  to  be  construed  most  strongly  against  the 
I)arty  who  executed  the  contract;"  the  opposite  party  "is  not 
presumed  to  Imve  chosen  the  expression  of  doubtful  meaning;" 
*    ♦    ♦    "  the  policy  of  court  is  not  to  give  such  a  construe- 
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tion  to  contract  as  will  defeat  the  ends  of  justice  upon  a  tecli- 
nical  question."  In  that  case  a  note  written  ''  eighteen  sixty- 
eight  "was  held  to  mean  1868,  declaring  the  word  "hun- 
dred" to  be  understood  because  it  was  obvious  that  was  the 
meaning.  If  there  had  been  security  on  the  note  the  ruling 
must  have  been  the  same.  Another  point  is  made,  that  inas- 
much as  Edward  K.  Knowlton  died  after  the  niaking  of  the 
bond,  and  before  the  case  was  decided  in  the  Appellate  Court^ 
and  the  case  went  to  judgment  in  that  court  in  the  name  of 
Dillman,  the  survivor,  and  the  bond  was  written  conditioned 
to  pay  such  damages  growing  out  of  the  continuance  of  the 
injunction,  rendered  or  to  be  rendered  against  both,  then  there 
can  be  no  recovery,  because  there  can  be  no  joint  judgment 
against  both  Dillman  and  Knowton,  the  latter  being  deceased. 
If  this  point  is  well  taken,  it  were  fortunate  for  appellants,  as 
they  will  escape  all  liability  as  sureties  on  the  appeal  bond; 
but  we  think  there  is  no  good  reason  for  holdiilg  the  appel- 
lants released  because  one  of  the  principals  in  the  bond  died 
and  appellee  was  compelled  under  the  rule  of  law  to  pursue 
his  debtors  separately,  one  in  person,  and  the  other  through 
his  administrator.  Such  bonds  are  joint  and  several  in  their 
nature,  and  are  signed  by  the  sureties  in  that  way.  If  the  bond 
had  been  for  the  payment  of  money  unconditionMlly,  and  one 
or  both  of  the  principals  had  died,  would  that  have  released 
the  sureties?  The  case  here  is  but  little,  if  any,  diflferent. 
The  appellants  signed  a  joint  and  several  obligation  with 
their  principals,  to  enable  them  and  each  of  them  to  delay 
payment  of  their  note  until  the  case  could  bo  tried  in  the 
Appellate  Court.  The  case  was  heard  on  the  appeal  in  which 
they  signed  their  bond,  and  the  decree  afBrmed  after  the 
death  of  one  of  the  principals,  and  the  loss  is  alleged  to  have 
occurred  on  the  ]mrt  of  appellee,  on  account  of  this  delay. 
We  must  hold,  then,  that  appellants  signed  the  bond  jointly 
as  to  both  Dillman  and  Knowlton,  and  also  severally  for  each, 
and  that  inasmuch  as  Dillman  prosecuted  the  appeal  to  a  c^»n- 
elusion  by  means  of  this  bond,  the  appellants  are  just  as  liable 
as  though  Knowlton  had  not  died  and  both  had  prosecuted  itto 
the  end.  Substantially  the  same  rule  was  held  in  Ives  et  al, 
V.  Hulce,  17  111.  App.  35.    The  result  of  granting  the  ]X5r- 
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mission  to  Dillman  to  ap|)eal,  with  the  injunction  as  to  him 
continued,  was  the  fame  in  effect  as  the  continuance  as  to  botli. 
It  stopped  the  suit  for  collecting  the  note  and  also  the  sale  of 
the  note.  The  appeal  was  so  drawn  as  to  secure  the  debt  in  case 
the  appeal  as  to  either  party  had  the  effect  to  cause  its  loss,  oi 
any  loss,  to  appellee.  A  ]X>int  is  made  as  to  the  sufficiency  of 
the  proof  to  sustain  the  declaration.  Without  going  into  a 
considerable  discussion  of  the  evidence,  it  seems  to  us  there 
was  abundance  of  evidence  from  which  tlie  court  might  iind 
both  that  the  appellee  lost  the  sale  of  the  note  that  he  might 
and  would  have  made  but  for  the  appeal  and  the  continuing 
of  the  injunction,  and  that  he  could  have  realized  out  of  the 
sale  the  sum  of  $8,500.  He  had  two  sales  made  for  the 
note,  which  the  court,  we  tliink,  was  justified  in  finding 
from  the  evidence  were  defeated  by  the  continuance  of  the 
injunction. 

It  is  true  that  if  the  appellee  could,  by  reasonable  diligence, 
have  avoided  loss  after  the  decree  was  affirmed  in  the  Appel- 
late Court,  it  was  his  duty  to  do  it,  but  we  think  the  proof 
shows  he  could  not  do  it.  If  the  sale  of  the  note  was  lost  by 
reason  of  continuance  of  the  injunction,  and  the  note,  by  rea- 
son of  such  continuance  and  the  reputed  insolvency  of  the 
makers  and  guarantors,  became  valueless  iii  the  market,  then 
prima  fade^  at  least,  the  note  had  no  value,  and  the  recovery 
on  that  ground  would  be  proper  unless  the  evidence  shows  it 
or  some  part  thereof  could  have  been  collected.  We  are  satis- 
fied that  the  condition  of  all  the  parties  to  the  note,  makers 
and  guarantors,  although  having  a  large  amount  of  property, 
real  and  personal,  in  their  hands  at  the  time  of  the  appeal,  and 
at  that  time  the  note  would  probably  have  been  made  by  suit, 
yet  then  the  foundation  for  their  financial  ruin  was  laid.  It 
is  also  quite  clear  that  the  makers  and  guarantors  of  the  note 
became  insolvent  soon  afterward.  And  that  after  injunction 
suit  in  the  Appellate  Court  was  finally  settled,  no  more  of 
the  monev  could  have  been  made  than  was  done.  Some 
objections  about  the  admission  of  evidence,  is,  we  think,  not 
well  taken.  Finding  no  error  in  the  record,  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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«  23*1  F.  W.  Plant  et  al. 

Jl£eehamc8*  Liens — Failure  (ff  Owner  to  Require  Statement  from  Can" 
iraefor — Wairer  of  Juriedielional  Question — Suh-contrcictors — Lien  Lato^ 
Sees,  35  and  45. 

1«  Under  the  mechanics*  lien  law  the  owner  may  be  compelled  to  pay 
to  sub-contractors,  material-men,  etc.,  more  than  the  entire  contract  pricet 
in  case  he  fails  to  require  from  the  contractor  the  statement  tinder  oath 
provided  for  in  Sec.  85. 

2.  Where  a  defendant  in  an  action  of  asKumpsit  nnder  Sec.  85  of  the 
lien  law  appears  and  submits  the  case  to  the  court  for  trial,  he  can  not  in 
this  court  for  the  first  time  raise  the  point  that  plaintifTs  remedy  was  by 
bill  in  chancery  under  Sec.  45. 

[Opinion  filed  December  16,  1889.] 

Ap'peal  from  the  Circuit  Court  of  Will  County;  the  Hon, 
DoKBAi^cB  DiBELL,  Judgc,  presiding. 

Messrs.  Wing,  Stough  &  Carter,  for  appellant. 

Mr.  C.  W.  Brown,  for  appellees. 

Laget,  J.  This  was  an  action  in  assumpsit  brought  by  the 
appellees  against  the  appellant  to  recover  for  the  value  of  cer- 
tain building  material  which  they  had  furnished  to  one  Nor- 
ton, who  was  a  contractor,  with  appellant,  to  build  a  house  on 
his  premises,  which  material  was  used  in  -  constructincp  the 
house,  and  which  Norton  had  failed  to  pay  for  according  to 
the  contract  between  him  and  appellees. 

This  suit  is  brought  under  Sec.  35,  Chap.  82,  as  amended 
by  the  Legislature  in  1887;  Session  Laws  1887,  page  221. 
This  statute  provides  in  substance  that  the  original  contractor, 
whenever  any  payment  of  money  shall  become  due  from  the 
owner,  or  whenever  he  shall  desire  to  draw  money  from  the 
owner  on  his  contract,  shall  make  out  and  give  to  the  owner 
a  statement  under  oath  of  the  number,  name  of  every  sub- 
contractor, mechanic  or  workman  in  his  employ,  or  person 


Second  District — May  Term,  1889.       265 

Conklin  v.  Plant. 

furnisbing  materials^  g'^iQg  their  names  and  the  rate  of 
\?age3  or  the  terms  of  contract,  and  how  much,  if  anything, 
itf  due  or  to  become  due  to  them  for  work  done  or  materials 
furnished.  Then  the  section  gives  the  owner  the  right  to 
retain  the  money  to  pay  such  material-men  and  laborers,  and 
gives  him  the  right  to  pay  them. 

The  section  then  provides  that  until  such  statement  is  made 
the  contractor  sliall  have  no  right  of  action  or  lien  against  the 
owner  on  account  of  such  contract,  and  that  any  payment 
made  by  the  owner  on  account  of  such  contract  and  before 
such  statement  is  made,  or  without  retaining  sufficient  money, 
if  that  amount'is  due  or  to  become  due,  to  pay  such  material- 
men, etc.,  shall  be  deemed  illegal  and  in  violation  of  the  rights 
of  such  material-men,  etc.  The  balance  of  the  section  need 
not  be  stated  as  it  is  not  material  to  the  decision  of  the  case. 

The  ap})ellant's  contract  was  in  writing,  with  Norton,  who 
was  to  build  the  house  for  appellant  and  furnish  the  window 
blinds  for  the  sum  of  $2,554.  The  house  was  to  be  finished  ' 
November  1,  1887.  The  apjjellees  furnished  lumber  and 
material  to  Norton,  the  contractor,  which  were  used  in  the 
construction  of  the  house,  from  time  to  time,  the  last  item 
being  November  7, 1887,  and  gave  the  statutory  notice  Novem- 
ber 17«  1887,  to  appellant,  notifying  him  that  they  should  hold 
the  ground  and  building  of  appellant  for  the  amount  of  the 
bill,  which  was  $226.26.  The  last  items  of  appellee's  account 
were  October  10th  and  November  7th,  and  the  notice  was 
within  forty  days  froip  the  time  the  material  should  have 
been  paid  for. 

There  is  therefore  no  question  and  can  be  none  that  the 
notice  was  given  in  the  time  required  by  the  statute.  The 
court  below  gave  judgment  against  appellant  for  the  amount 
of  appellee's  claim.     From  that  judgment  this  appeal  is  taken. 

The  contractor,  Norton,  gave  appellant  no  statement  under 
oath  in  the  manner  required  by  section  No.  35,  above  recited, 
and  therefore  all  payments  made  in  violation  of  that  section 
without  the  required  statement  were  illegal,  and  it  would  have 
been  illegal  even  if  the  statement  had  been  made  out  unless 
the  owner  of  the  building  had  retained  sufficient  money,  if 
that  amount  had  been  due  or  was  to  become  due  under  the 
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contract,  to  pay  all  those  persons  having  a  lien  under  the  stat- 
ute, of  whom  appellees  were  a  part.  And  in  case  there  had 
not  been  enough  to  pay  all,  he  should  have  retained  the  whole 
contract  price.  If  those  regulations  are  not  observed  as 
rc(|inred  by  the  statute  the  rights  of  those  lienors  protected 
by  the  statute  are  not  affected  by  reason  of  snch  payments 
made  in  violation  of  the  statute. 

Section  No.  29  also  provides  that  the  same  class  of  persons, 
workmen,  material-men,  etc.,  shall  have  a  lien  on  the  lot  and 
buildings  of  the  owner  of  the  house  for  their  materials  and 
labor,  but  further  provides  that  "In  no  case  shall  the  owner 
be  compelled  to  pay  a  greater  sum  for  or  on  account  of  such 
house,  building  or  other  improvement  than  the  price  or  sum 
stipulated  in  the  original  contract  or  agreement,  unless  pay- 
ment be  made  to  the  original  contractor  or  to  his  order,  in 
violation  of  the  rights  and  interests  of  persons  intended  to  be 
benefited  by  section  thirty-five  of  this  act." 

The  intention  of  the  law  seems  to  be  to  require  the  state- 
ment under  oath,  so  that  all  those  having  a  lien  may  be  fully 
protected  to  the  extent  of  the  price  the  contractor  is  receiv- 
ing for  the  work,  and  if  th6re  is  not  enough  to  pay  those 
entitled  to  a  lien  under  the  statute,  then  a  pro  rata  share  in 
proportion  to  their  respective  claims.  The  statute  is  ample 
and  the  owner  of  the  building  may  bo  fully  protected  by 
simply  requiring  the  contractor  to  make  out  the  required 
statement,  which  he  is  required  to  do  under  heavy  penalties 
after  demand  by  the  owner  of  the  building.  It  will  be  seen 
by  the  statute  that  the  owner  may  be  compelled  to  pay  more 
than  the  contract  price  provided  he  fails  to  comply  with  the 
provisions  of  the  statute.  The  statute  protects  him  fully 
to  this  extent  "unless,"  using  the  language  of  the  statute, 
'*  payment  be  made  to  the  original  contractor  or  to  his  order, 
in  violation  of  the  rights  and  interests  of  the  persons  intended 
to  be  beneHted  by  section  thirty-five  "  of  the  act.  Section  35 
is  the  one  in  which  the  statement  under  oath  is  required  to 
be  made  out  by  the  conti*actor.  It  is  insisted  here  by  counsel 
for  appellant  that  all  the  money  that  has  been  paid  out  has 
been  paid  for  labor  and  material,  and  that  it  already  aggregates 
more  than  the  original  contract  price,  and  hence,  under  the 
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statute,  he  is  protected  from  paying  any  other  or  further  claims. 
While  from  the  evidence  we  think  ho  would  entirely  fail  in 
establishing  such  claim,  yet,  we  do  not  think  it  necessary  to  go 
into  a  calculation  to  establish  the  truth  or  falsity  of  it,  as  under 
the  statute  we  are  clearly  of  the  opinion  that  every  thinoj  that 
appellant  has  paid  out  has  been  in  violation  of  this  act  so  far 
as  the  rights  of  appellees  and  others  who  have  not  received 
their  pay  is  concerned.  The  appellant,  however,  stands  in  no 
danger  from  those  whom  he  has  paid  in  full.  We  find  the 
Supreme  Court  has  construed  the  statute  in  the  same  way. 
Butler  et  al.  v.  Gain,  Yol.  21,  No.  4,  page  350,  N.  E.  Kep. 

Tn  this  case  the  appellant's  attorney  makes  the  point  that 
the  liousc  was  abandoned  and  appellant  was  compelled  to  take 
charge  of  it  and  iinish  it  and  that  therefore  suit  should  have 
been  begun  by  petition  under  section  No.  45.  It  does  not 
appear  that  appellant  regarded  the  contract  as  abandoned  or 
that  he  is  claiming  damages  ip  consequence  of  such  abandon- 
ment. He  took  the  supervision  of  the  work  but  it  appears  to 
have  been  carried  on  under  the  original  contract,  and  a  settle- 
ment was  expected  to  be  made  with  Norton  the  same  as  though 
lie  had  done  the  work.  The  taking  supervision  of  the  work  and 
hiring  workmen  and  buying  material  on  his  own  account  did 
not  entitle  him  to  protection  against  other  material-men  whose 
claims  had  accrued  and  who  were  unpaid  and  who  had  a  right 
to  recover  up  to  that  time  by  reason  of  their  claims  and  the  . 
violation  of  the  statute  by  appellant,  or  even  after,  if  material 
was  received  and  used  by  appellant.- 

The  statute  authorizes  a  suit  of  this  kind,  and  as  the  appel- 
lant has  no  defense  to  it,  and  appellees  are  not  compelled  to 
take  2inj pro  rata  share,  but  are  entitled  to  their  claim  in  full, 
we  see  no  valid  reason  why  they  should  be  driven  to  file  a 
petition  under  Sec.  45. 

Besides,  appellant  made  no  objection  to  the  jurisdiction  of 
the  court  in  the  court  below,  but  waived  a  jury  and  submitted 
his  case  to  the  judge  for  trial.  It  is  too  late  to  make  such 
objection  here.  Birks  v.  Houston,  etc.,  63  111.  77;  Uyslop 
etal.  V.  Finch,  99  111.  185. 

Findinof  no  error  in  the  record  the  judgment  of  the  court 
below  is  aflSrmed.  Judgment  affirmed. 
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Daniel  B.  Waterman 

V. 

Chicago  &  Iowa  Railroad  Company. 

Corporations— Right  of  Officer  to  Sa/ary— De  Jure  and  De  Facto 
Officers, 

Where  an  officer  of  a  corporation  seeks  to  recover  thereFrom  for  salary 
he  muRt  show  his  right  so  to  do  by  proving  that  he  was  an  officer  dejure. 
It  is  not  sufficient  to  show  that  he  was  an  officer  defaeto^ 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
C.  W.  Upton,  Judge,  presiding. 

Mr.  Charles  Whbaton,  for  appellant. 

There  being  anacting^fi^yo^^  corporation,  its  existence  and 
the  authority  of  its  acting  officers  can  only  be  questioned  by  a 
proceeding  by  quowarrarUo.  Marsh  v.  Astoria  Lodge,  27  III. 
421;  President  and  Trustees  v.  Thompson,  20  III.  197;  Coles 
County  V.  Allison,  23  III.  437;  Tisdalo  v.  President  and 
Trustees  of  Minonk,  46  111.  9;  Kettering  v.  Jacksonville,  50  LI. 
39;  Mitchell  et  al.  v.  Deeds,  49  111.  416;  Town  of  Geneva  v. 
Cole,  60  III.  397;  Lawson  et  al.  v.  Kolberson  et  al.,  61  III.  406; 
Trumbo  v.  The  People,  75  III.  562;  The  People  v.  Newberry's 
Estate,  87  111.  41;  Aldermau  v.  School  Directors,  91  III.  179; 
Osbom  V.  The  People,  103  111.  224. 

The  principle  of  all  these  cases  is  that  the  corporations 
were  not  void  because  they  were  illegally  formed,  but  only 
voidable  by  qtu)  warrantOy  and  that  the  same  principle  extends 
to  and  embraces  the  officers  of  the  corporations  who*  have 
been  illegally  elected. 

Again,  it  is  not  sufficient  for  the  court  to  decide  against 
the  title  of  a  defendant  in  a  qvo  warranto  information,  but  a 
judgment  of  unconditional  ouster  from  office  must  be  entered 
of  record  before  he  will  be  deprived  of  the  authority  of  his 
office.     Mining  Co.  v.  Anglo  Cal.  Bank,  104  U.  S.  192. 
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Mr.  M.  D.  Hathaway,  for  appelloe. 

The  right  to  the  salary  and  emolaments  of  a  public  ofQcer 
attaches  to  the  true  and  not  to  the  mere  colorable  title.  In 
an  action  brought  by  an  officer  for  salary  or  compensation,  his 
title  to  the  office  is  in  issne,  and  if  that  is  defective  and 
another  has  the  actual  right  to  the  office,  although  not  in 
possession,  the  plaintiff  can  not  recover.  The  People  ex  rel. 
V.  Weber,  86  111.  283;  The  People  ex  rel.  v.  Weber,  89  111. 
347;  Dolan  (appellant),  v.  The  Mayor,  68  N.  T.  277;  Matthews 
V.  Supervisors,  53  Miss.  715;  McVerey  v.  Mayor,  80  N.  Y. 
185;  Mayfield  v.  Moore,  53111.  428;  The  People  v.  Tieman,  30 
Barb.  193;  Memphis  v.  Woodard,  27  Am.  Kcp.  754,  note; 
U.  S.  ex  rel.  v.  Addison,  22  Howard,  174;  State  of  Nevada  ex 
rel.  J.  0.  Corey  v.  Curtis,  9Nev.  325;  also  reported  in  Am. 
Corp.  Cases,  Vol.  5,  page  509. 

Lacet,  J.  This  suit  was  commenced  in  the  Circuit  Court 
by  the  appellant  against  the  appellee  in  an  action  of  assumpsit, 
on  alleged  cause  of  action,  for  salary  as  president  of  the  appel- 
lee, from  March  4,  1880,  to  March  15,  1882,  at  the  rate  of 
$5,000  per  year,  as  fixed  by  resolution  by  a  pretended  board  of 
directora  of  said  appellee,  at  a  meeting  of  the  board  May  28, 
1880,  which  resolution  was  entered  of  record.  It  is  claimed 
that  the  plaintiff  continued  in  such  office  in  discharge  of  his 
duties  till  his  successor  was  elected,  March  15,  1882.  It  is 
also  especially  claimed  that  he  was  entitled  to  recover  for 
such  salary  from  the  date  on  which  the  amount  was. fixed  by 
the  board  of  directors. 

Upon  the  legal  effect  to  be  given  to  certain  evidence  hinges 
the  decision  of  this  case.  The  defense  interposed  is  that  the 
election  of  directors  of  March  3d,  and  the  appointment  of 
Kretzinger  on  March  4, 1880,  was  illegal,  and  that  the  resolu- 
tion fixing  the  salary  of  appellant  as  president  being  by  an 
illegally  constituted  bnard,  was  void. 

It  is  claimed  by  the  appellee  that  the  appellant  was  not 
a  president  of  the  appellee  dejure,  but  at  best  only  de  facto^ 
and  that  under  the  law  he  has  no  right  to  recover  in  this  case 
for  such  salary.     It  appears  from  the  evidence  that  in  April, 
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18S0,  a  proceeding  was  coninienced  in  the  Criminal  Court  of 
Cook  County,  in  the  nature  of  a  qti'O  warranto^  against  Montonj, 
Kising,  Allen,  Miller,  Brady,  Waterman,  being  the  appellant, 
and  Kretzinger,  who  was  claiming  to  be  director  by  appoint- 
ment, to  oust  them  from  their  U8ur|)ed  office.  On  a  trial  of 
this  proceeding  the  court  entered  a  decree  of  ouster  against 
all  the  above  named  directors,  and  each  of  them,  "  and  from 
exercising  any  privilege,  function  and  franchise  of  the  office 
of  directors,  under  the  election  for  directors  of  said  company, 
alleged  to  have  been  held  on  the  first  Wednesday  of  March, 
1880,  but  (the  order  continued)  this  judgment  does  not  in  any 
manner  affect  the  rights  of  defendants  acquired  under  the 
election  for  directors  in  March,  1879."  It  appears  that  Water- 
man, Kising,  Montony  and  Kretzinger  were  the  legal  direct- 
ors of  1879. 

This  illegally  constituted  board  of  directors  it  was  that 
passed  the  resolution  fixing  the  appellant's  salary,  and  by  rea- 
son of  which  he  claims  the  rio^ht  to  recover  in  this  case.  He 
was  elected  president  of  the  board  by  it,  and  has  no  right  to 
recover,  except  by  virtue  of  the  acts  of  such  pretended  board. 
The  point  is  made  by  appellee,  that  where  an  officer  of  a  cor- 
poration like  this  seeks  to  recover  he  mnst  show  his  right  so 
to  do,  by  proving  that  he  was  an  officer  of  the  corporation 
dejvre^  and  that  it  is  not  sufficient  to  show  that  he  was  an 
officer  de  facto. 

We  can  but  srive  full  assent  to  this  claim.  That  such  is  the 
law  is  well  settled  in  this  State.  In  People  et  al.  v.  Weber, 
86  111.  283,  it  was  held,  that  *'when  one  claims  rights  as  an 
officer,  by  virtue  of  his  office,  he  must  show  that  he  is  legally 
entitled  to  act;  that  he  is  an  officer  de  jure  as  well  ^^de  facto, 
*  *  *  The  acts  of  a  d^  facto  officer  are  valid  only  so  far 
as  the  rights  of  the  public  or  third  parties  having  an  interest 
in  such  acts  are  concerned."  The  title  to  an  office  may  be 
inquired  into  in  a  collateral  way  when  the  officer  is  suing  an 
intruder  into  an  office  for  money  had  and  received  by  him. 
See,  also,  People  et  al.  v.  Weber,  89  111.  347;  Maytield  v. 
Moore,  53  111.  428;  Dolan  v.  The  Mayor,  68  N.  Y.  277. 
Many  other  cases  might  be  cited  bat  it  is  deemed  unnecessary. 


Second  District — May  Term,  1889.       271 

Waterman  v.  C.  &  1.  R.  R.  Co. 

There  are  many  cases  cited  by  counsel,  the  object  of  which  is, 
as  near  as  we  can  understand  from  the  lon^y  brief,  to  sho.w 
that  unless  there  is  a  judgment  of  ouster  in  a  gtio  warranto 
proceeding,  a  dejure  right  to  the  office  will  be  presumed,, 
from  the  fact  that  an  election  has  been  declared  in  accordance 
with  the  forms  of  law.  We  can  not  doubt  that,  in  somecases, 
there  might  be  a  prima  fa^ie  case,  and  probably  under  cer- 
tain circumstances  a  conclusive  case  of  a  dejure  ria^lit,  made 
out  by  presumption  from  certain  evidence.  In  a  case  where 
there  was  an  election  ot  an  officer  declared,  and  the  statute 
required  a  contest  to  be  conducted  in  a  certain  time  and 
manner,  and  the  contesting  party  failed  to  follow  the  pro- 
visions of  the  law,  the  title  to  office  in  the  incumbent  might 
be  regarded  as  valid,  and  he  holding  the  title  dejure^  and  it 
might  not  be  allowable  to  show  that  he  did  not  in  fact  have 
the  requisite  number  of  votes,  or  that  there  was  fraud  that 
would  make  the  election  invalid. 

But  in  many  cases  the  fact  may  be  shown  that  the  title  of 
the  incumbent  is  not  valid  and  legal  without  resort  to  quo 
warranto  proceedings.  As  in  the  case  of  Matthews  v.  Super- 
visors, 53  Miss.  715,  where  a  sheriff,  who  was  a  defaulter  as 
to  public  money  by  him  received  during  a  former  term  of 
office,  which  he  had  never  up  to  that  time  paid,  had  sued  the 
county  for  his  official  jail  fees,  it  was  lield  tliat,  as  the  consti- 
tution made  him  ineligible  in  such  case,  he  was  not  a  dejure 
officer,  and  could  not  recover,  and  this  where  there  had  been 
no  ouster  by  qno  warranto. 

The  court  say  that  "it  seems  to  us  self-evident,  that  where 
a  public  officer  propounds  against  a  State,  county  or  city  a 
claim  for  compensation  for  official  services,  it  puts  his  title  to 
the  office  in  issue  and  must  stand  or  fall  by  the  result  of  that 
inquiry."  That  this  is  the  correct  rule  is  manifest  by  refer- 
ence to  the  two  cases  of  People  v.  Weber,  86  111.  283,  and  the 
same  reported  in  89  111.  347. 

In  the  first  case  above  cited,  the  validity  of  the  appointment 
was  inquired  into  in  a  suit  by  viandamus^  instituted  against 
the  county  elector,  to  compel  him  to  pay  over  to  the  relator  as 
city  treasurer  certain  moneys  belonging  to  the  city.     Tliis  it 
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was  held  put  the  de  jure  title  directly  iu  issue.  It  is  not 
worth  while  here  to  speculate  as  to  the  question,  in  what 
cases  certain  proof  miji^ht  be  held  sufficient  to  establish  a  de 
jure  title,  for  that  would  depend  on  the  facts  of  each  partic- 
ular case,  and  might  be  as  variant  as  the  cases;  but  the  law 
remains  the  same,  that  the  legal  title  to  the  oiiice  in  a  case  like 
the  one  at  bar  is  always  in  issue. 

In  this  case  it  was  charged  that  certain  stock  of  the  town  of 
Aurora,  the  legal  voting  upon  which  the  validity  of  the  elec- 
tion of  directors  of  March  3,  1880,  depended,  was  voted  by 
Bising  illegally  and  without  authority  from  the  town,  he 
simply  assuming  to  act  by  virtue  of  being  sn  per  visor  alone. 
If  this  was  the  case,  and  we  are  inclined  to  think  it  was,  it 
required  no  judgment  of  ouster  in  quo  warranto  to  defeat  the 
appellant's  recovery.  The  judgment  of  ouster  is  one  means 
of  proving  a  want  of  legal  title,  but  it  is  by  no  means  the  only 
one;  though,  if  properly  rendered  with  full  jurisdiction  of  the 
court,  it  would  be  conclusive  proof. 

It  is  insisted  by  counsel  for  the  appellant  that  the  snp- 
posed  judgment  of  ouster  does  not  in  fact  oust  any  of  the 
directors  claiming  title  under  the  election  of  March  3,  ISSO. 
We  can  not  agree  with  him.  It  ousts  all  of  them  as  against 
any  title  claimed  under  that  election,  from  which  all  claimed 
their  title,  and  the  saving  clause  in  the  judgment  as  to  those 
holding  over  under  the  election  of  1879  (four  of  them  claim- 
ing to  so  hold  over,  or  who  might  so  claim),  did  not  apply  to 
the  three  new  ones,  who  claimed  no  title  other  than  from 
the  last  election.  The  judgment  of  otister  as  to  those  was 
intended  to  be  and  was  complete.  That  rendered  the  appoint- 
ment of  the  appellant  to  the  office  of  president  by  this  illegal 
board  null,  as  far  as  his  claim  to  hold  the  office  de  jure  is 
concerned — as  also  the  resolution  fixing  his  salary  at  ^5,000 
per  annum.  There  is  another  point  made  against  the  recov- 
ery of  the  salary,  and  that  is  that  the  road  went  into  the  hands 
of  the  receiver  soon  after  the  alleged  appointment  of  the 
appellant  as  president,  and  so  remained  till  after  his  successor 
was  elected  and  qualified,  and  it  is  insisted  that  the  functions 
of  appellant  as  president  were  suspended,  and  during  such  time 
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be  conid  recover  no  salary.  As  we  think  the  first  point  is 
conclusive  we  do  not  (^eem  it  necessary  to  pass  on  this  ques- 
tion. Seeing  no  error  in  the  record  the  judgment  of  the 
court  below,  finding  against  the  claim  of  the  appellant,  is 
affirmed. 

Judgment  affirmed. 

Judge  TJpton',  having  tried  the  case  below,  took  no  part  in 
the  decision  here. 


Samuel  McCarty 

V.  i"34      273| 

The  Chicago,  Burlington  &  Quincy  Eailroad  Co.    _??_-'  ''^ 

Railroads — Action  agaiftft  for  Injury  to  Realty — Additional  Track- 
Instructions — Evidence — Admission  of— Verdict  not  Contrary  to, 

1.  In  an  action  against  a  railroad  company  by  tbe  proprietor  of  a  hotel 
property,  for  injury  alleged  to  have  been  done  to  same,  by  defendant 
doubling  its  track,  erecting  a  signal  station,  etc.,  adjacent  to  the  same, 
this  court  holds  that  a  verdict  for  one  cent  as  damages  was  sustained  by 
the  evidence,  and  that  there  were  no  material  errors  in  the  instructions 
or  in  the  admission  of  evidence. 

2.  Where  the  record  does  not  contain  all  the  instructions  that  were 
given,  it  will  be  presumed  that  the  omitted  instructions  cured  any  in- 
accuracies that  may  be  complained  of. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Ooart  of  Kane  County;  the  Hon. 
IsAAO  Q.  "Wilson,  Judge,  presiding. 

This  was  an  action  on  the  case  commenced  by  appellant  in 
the  City  Court  of  Aurora,  and  venue  changed  to  the  Circuit 
Court  to  recover  for  alleged  damages  resulting  to  appellant, 
for  putting  in  additional  railroad  track  and  switches  in  front 
of  his  hotel,  along  La  Salle  street,  between  York  street  on  the 
north  and  Main  street  on  the  south,  which  track  ran  beyond 
and  across  Fox  river. 

ToL.  xxxnr  18 
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The  declaration  in  the  several  counts  charges  the  following 
canses  for  damages:  That  defendant  took  a  strip  of  land  oS 
appellant's  property  and  damaged  him  thereby;  that  appellee 
raised  the  grade  of  its  track  on  La  Salle  street,  thereby  dam- 
aging the  entrance  to  tlie  hotel,  and  the  rental  and  market 
value  of  the  same ;  that  a  number  of  switches  had  been  erected 
within  a  few  feet  of  the  western  entrance  of  the  hotel,  and 
within  a  few  feet  of  the  west  line  of  his  land,  and  that  many 
engines  and  cars  were  switching  by  said  place,  and  that  smoke, 
cinders  and  ashes  dropped  upon  and  blew  into  his  hotel,  and 
that  bells  rung  and  whistles  blew,  damaging  appellant.  That 
appellee  moved  one  of  its  tracks  within  a  few  feet  of  the  west 
line  of  his  land,  thereby  destroying  the  driveway,  and  that  it 
put  additional  tracks  in,  damaginii^  appellant;  that  appellee 
erected  a  flag  station  within  a  feT^  feet  of  his  hotel,  unsightly 
in  appearance,  and  that  smoke' and  cinders  blew  into  the  hotel 
therefrom,  damaging  him.  That  the  rain  from  La  Salle  street 
filled  the  guttei*s  with  surface  water,  damaging  him;  that 
appellee  erected  gates  at  the  intersection  of  Main  and  La  Salle 
street,  causing  him  damage;  that  La  Salle  street  had  been  sub- 
stantially appropriated,  damaging  him.  The  genei*al  issue 
was  pleaded,  with  the  stipulation  that  all  lawful  defenses  be 
made  the  same  as  if  pleaded.  The  cause  was  tried  by  a  jury, 
resulting  in  a  verdict  finding  the  appellee  guilty,  assessing  the 
damages  of  the  plaintiff  at  one  cent;  motion  by  appellant  for 
a  new  trial  being  overruled  by  the  court,  and  judgment 
rendered,  the  cause  is  brought  here  by  appeal. 

The  facts  in  the  case,  as  related  by  appellant  himself,  are 
about  as  follows:  The  hotel  of  the  appellant,  called  the  Tre- 
niont  House,  is  located  on  the  northeast  corner  of  La  S.ilie 
and  Main  streets  in  Aurora.  In  1852  or  1853,  probably  in 
the  fall  of  1852,  or  in  January,  1853,  appellant  purchased  the 
lot  on  which  the  hotel  building  stood,  and  got  a  deed  about 
the  11th  of  April,  1853.  At  that  time  there  was  no  railroad 
track  running  along  La  Salle  street  past  the  property.  About 
in  November,  1853,  the  appellee  extended  its  railroad  past 
appellant's  house  a  short  time  before  he  furnished  it  The 
property  had  been  used  for  a  hotel  before  he  purchased   it, 
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and  has  been  used  for  the  same  purpose  ever  since.  The 
hotel  had  beea  enlarged  and  improved  until  1856,  since  which 
time  it  has  remained  about  the  same,  except  an  addition  on 
the  back  side.  It  is  sixty  feet  on  La  Salle  street,  seventy- 
four  on  Main  street,  and  in  the  back  there  is  a  kitchen  and 
laundry.  The  building  is  three  stories  above  the  basement, 
three  entrances  on  La  Salle  street,  and  one  on  Main  street. 
When  the  raih'oad  track  was  first  extended  by  appellant's 
property  along  La  Salle  street,  where  it  intersects  Main  street,* 
it  was  within  a  foot  or  so  of  the  center  of  the  street.  La  Salle 
street  was  sixty-six  feet  wide.  Wiien  the  track  was  origi- 
nally laid  it  left  a  space  of  about  twenty-four  feet  between  the 
track  and  his  property.  On  Main  street  the  space  left  was 
not  as  m  uch  as  that.  As  the  track  ran  north  it  curved.  On 
the  north  line  of  appellant's  property  the  track  was  fourteen 
feet  from  the  line  of  his  property. 

On  the  west  line  of  the  railroad  bed  there  was  a  pretty  good 
wide  street,  about  thirty  feet.  The  railroad  put  in  a  switch 
north  of  appellant's  property,  a  high  one,  that  stood  out  from 
the  track,  and  at  the  same  time  it  extended  the  road  down 
twelve  or  fifteen  feet  north  of  the  building — it  might  have 
been  further. 

Appellant  had  to  move  his  gate  to  get  into  his  back  yard.. 
The  track  switched  east  to  connect  with  the  original  track. 
About  eight  or  ten  years  before  appellee  put  in  the  double 
track  complained  of,  a  track  called  the  Batavia  track  was  put 
in  on  the  west  side  of  the  depot.  The  switch  connecting 
with  that  track  went  up  north  on  the  west  side  of  the  depot 
(which  is  about  four  hundred  feet  north  of  appellant's 
premises),  and  it  came  down  to  appellant's  north  lino.  Prior 
to  putting  down  the  second  track,  the  switch  spoken  of  north 
of  appellant's  building  had  been  in  a  good  many  years;  there 
was  one  also  put  in  for  the  Batavia  track,  not  a  great  way 
apart  The  Batavia  switch  near  his  building  was  on  the  west 
side  of  the  track;  appellant  thinks  it  was  put  in  in  1878  or 
1879;  in  fact,  it  was  in  1873.  What  was  called  the  second 
track  was  put  in  in  the  middle  of  the  summer  of  1883.  It 
was  some  thirteen  feet  and  eight  inches  east  from  the  east 
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rail,  and  it  extended  np  La  Salle  street  to  tbeeast  side  of  the 
depot  The  appellee  moved  the  original  ti*ack  a  little  south- 
west, and  put  in  a  switch  a  little  north  of  the  line  of  Main 
street,  about  six  feet  from  the  north  line  and  twenty  feet  west 
from  appellant's  building,  in  tlie  center  between  the  two 
tracks,  six  feet  north  of  the  south  line  of  appellant's  build- 
ing, which  is  on  a  line  with  Main  street. 

The  east  rail  of  the  track  is  within  nineteen  feet  and  eight 
inches  of  appellant's  building,  at  the  southwest  corner. 

As  the  track  goes  north  it  bends  toward  the  east,  curving 
east  at  the  north  end  of  the  building.  It  is  twelve  feet  and 
two  inches  at  the  north  end.  The  flag  station  is  erected  for 
the  benefit  of  the  company,  in  the  street,  diagonally  from  the 
southwest  corner  of  the  hotel,  in  Main  street,  about  twelve 
feet  from  the  corner  of  the  building,  being  seven  or  eight 
feet  in  diameter.  It  has  been  standing  there  about  three 
years.  It  was  made  to  shelter  the  flagman  from  the  inclem- 
ency of  the  weather.  It  stands  about  five  feet  east  of  the 
railroad;  the  whole  street  in  front  of  the  appellant's  house  is 
planked  over.  There  is  no  roadway  possible  running  to  the 
north  line  of  his  premises.  It  is  planked  there  as  a  sidewalk. 
When  a  passenger  coach  stands  there  at  the  north  end  of  the 
vacant  lot,  there  is  about  one  foot  space,  or  a  little  more,  from 
the  side  of  the  car  to  appellant's  line. 

The  walk  is  very  wide  and  somewhere  between  four  and 
five  feet  on  appellant's  land.  The  appellant's  vacant  lot  is 
sixty  feet  fronting  on  La  Salle  street,  and  they  commenced 
cutting  off  from  appellant's  land,  at  the  north  end  of  his 
building,  to  make  room  for  the  sidewalk,  so  that  the  sidewalk 
is  crowded  on  his  lot  to  that  extent.  The  lot  is  100  feet 
deep.  Before  the  double  track  was  put  in  there  was  a  road- 
way of  eight  feet  or  more,  east  of  the  track  opposite  appellant's 
lots  on  La  Salle  street,  where  people  occasionally  went  in. 
There  was  room  enough  so  that  it  could  have  been  used  as  a 
driveway;  as  a  matter  of  fact  it  was  not  so  used.  When  the 
double  track  was  put  down  and  the  street  planked  it  was  in 
as  good  condition  for  passengers  as  when  only  one  track  was 
there. 
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The  second  switch  is  ninety  feet  north  of  the  one  on  Main 
street,  and  is  high,  but  not  as  high  as  the  old  one.  The  one 
on  Main  street  is  a  low  switch.  Fox  street  is  the  next  street 
north  of  Main.  Main  street  is  eighty  feet  wide.  The  vacant  lot 
of  appellant  is  sixty  feet  fronting  on  La  Salle  street,  and  joins 
appellant's  hotel  lot  on  the  north,  and  was  purchased  by  him 
in  the  year  1865.  Before  the  double  track  was  put  in,  there 
was  about  eight  feet  more  between  the  piazza  on  the.west  side 
of  the  hotel  and  th&  original  track.  The  piazza  is  in  the 
street  and  is  about  seven  feet  wide.  At  the  northwest  corner  of 
appellant's  lot,  where  the  original  switch  was,  the  people 
drove  through  occasionally.  There  was  an  eight-foot  side- 
walk there  and  they  could  not  drive  through  without  driving 
on  the  sidewalk.  It  is  in  the  neighborhood  of  twenty-five 
years  since  people  have  driven  through  there. 

After  the  double  track  was  put  in  they  put  down  a  sidewalk, 
at  that  point,  seven  or  eight  feet  wide.  It  was  wider  at  the 
other  end. 

The  sidewalk  on  the  north  line  is  on  appellant's  land.  Fox 
river  is  west  of  La  Salle  street.  After  the  high  switch  was 
put  in,  over  twenty  years  before  the  double  track,  the  appel- 
lant had  no  entrance  to  his  vacant  lot  from  La  Salle  street. 
He  took  away  the  gate  and  entered  from  Main  street. 

Messrs.  A.  C.  Litixe  and  Chajiles  Wheaton,  for  appellant 

'  Messrs.  Hopkins,  Aldbigh  &  Thatcher,  for  appellee. 

Lacby,  J.  The  causes  assigned  for  reversal  of  the  Judg- 
ment of  the  court  below  are  as  follows :  First  Tlie  court 
erred  in  its  rulings  on  the  admission  of  evidence  at  the  trial. 
Second.  In  giving  instructions  to  the  jury  on  its  own  motion 
and  on  motion  of  appellee.  Third.  The  verdict  was  contrary 
to  the  weight  of  the  evidence. 

The  main  if  not  the  only  damages  claimed  to  have  resulted 
to  appellant  arose  from  the  putting  in  the  double  track  in 
1S83,  as  described  by  appellant,  and  operating  the  same. 

There  was  a  large  number  of  witnesses  examined  in  the 
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A'/V;  %'r*.  v*j>  t..«  f!-*t  •jr'T.*:-i,  kr-i  -t.:rr  ills  •ca.:e  :f  the 
k'i  *>J/'M  \\  ti-^  \:i,y/^"'/H  for  ^i-i^  i^*  ^j  j^-.-^re  a  rjr^rfil 
ft'j'^f^i'jy.  ur,  '?«!*  it  c^/w'd  1/e  rr-^de  to  *:  :ear  :!-i:  'r.enf  was  a 
f(t^.u^t'4.  Uirtt'/^*d^,  jfi  tl.e  ta!'<.c  of  proiertr  «'=i  .ar'T  situated 
t//l#.»'/wrj,  af»'J  ♦h:»t  h'*s  pr/;i';rtr.  :n  comm  'S  with  the  general 
J r>/f ;<?;*>'?,  Ii;*/J  nfU'dtw^A  t'>  the  arnoaut  of  the  actual  increase, 
an^l  ^It-y^  woti!d  h^vr;  advanced  in  %'alae  a  large  ssm  besides^ 
#',/|tj;tl  t//  th*j  ihtfVA'^/m  claimed,  gave  for  the  putting  in  the 
doiif/'#j  tfJi/fk  and  rnakin;;  tlie  other  changes  by  appellee  com- 
pl;tifi<fd  of  here. 

Of  he  tftUHt  nhoHT  that  this  increase  was  attribotablc  to  a 
c.iiUkii  ttr  ean«eH  oilier  than  the  benefits  which  |X)ssibIj  might 
^peeially  fir'/Ttie  U)  ap)Hjllant'8  hotel  from  making  theimprove- 
riieriU.  I  *  rltn.fi  far.'if.  the  evidence  showed  it  was  not  dara- 
N^ed,  If  ho  failed  to  make  such  a  showing  the  appellant^s 
<iwn  evidence  (;learly  Hliowod  that  his  property  had  not  been 
injuri^d  by  the  changes  in  the  railroad  track,  in  the  street  and 
tha  otiier  cuiiboh  of  which  ho  complained. 
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The  appellant's  counsel  then  asked  of  the  appellant  himself 
and  Thorworth,  Jameson  and  Hannall,  whether  there  had  not 
been  a  large  general  increase  of  values  in  property  similarly 
situated  to  that  of  appellant's  hotel,  and  they  all  answered 
that  there  had  been.  Then  on  cross-examination  the  counsel 
for  appellee  asked  the  same  witnesses  questions,  whether 
or  not  in  the  opinion  of  the  witnesses  the  location  of  appel- 
lee's shops  in  Aurora  and  the  passenger  depot  near  the  hotel 
and  the  employ iujpr  a  great  number  of  hands  in  the  city  had 
benefited  the  hotel,  and  whether  appellant  derived  any  special 
benefit  from  the  railroad  company.  It  is  objected  that  the 
questions  and  answers  were  improper,  as  appellant  fears 
that  the  jury  was  misled  by  them  to  believe  that  this  class  of 
benefits  were  a  legal  offset  against  the  damages  sued  for, 
the  witnesses  all  answering  these  questions  in  the  affirma- 
tive. Counsel  for  appellee  insists  that  such  questions  were 
proper  on  cross-examination  to  test  the  knowledge  and  intelli- 
gence of  the  witnesses  on  the  subject  on  which  they  had  been 
examined  in  chief,  and  disclaims  any  intention  of  making  any 
improper  use  of  such  testimony;  also  that  he  offered  no  such 
evidence  on  appellee's  part  in  chief. 

According  to  our  practice,  trial  courts  have  a  large  discre- 
tion in  allowing  questions  apparently  irrelevant  on  cross-exam- 
ination and  in  allowing  a  wide  range,  and  such  discretion  will 
rarely  ever  be  interfered  with  by  an  Appellate  Court  unless 
it  clearly  appears  that  the  discretion  has  been  abused.  It 
would  appear  to  us  that  it  would  have  been  entirely  proper  to 
allow  the  witness,  under  the  circumstance,  to  be  interrogated 
on  cross-examination  as  to  how  the  witnesses  formed  their 
conclusion  as  to  what  caused  the  rise  in  the  value  of  property, 
and  what,  in  their  judgment,  were  the  causes,  and  if  it  had 
come  out  incidentally,  that  it  was  attributable  to  the  facts 
above  interrogated  about  it,  would  not  appear  to  be  at  all  out 
of  the  regular  course,  but  it  would  be  the  duty  of  the  court, 
especially  if  requested  by  appellant,  to  instruct  the  jury  not 
to  make  an  improper  use  of  such  evidence  and  to  give  the 
proper  rule  for  allowing  the  defendant's  benefits. 

It  would  no  doubt  have  been  better  if  the  court  below  had 
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refDsed  to  allow  the  identical  queetions  to  be  put  to  the  wit- 
nesses in  that  manner,  as  nudae  emphasis  appeared  to  be  placed 
on  those  particnlar  facts.  Bat  it  appears  that  several  of  the 
qnestions  were  not  objected  to  at  the  time  and  also  similar 
qnestions  and  answers  went  before  the  jary  without  objection. 
Also  varioQs  caases  were  shown  operating  after  the  alleged 
injury,  explaining  why  property  had  increased  in  value  in 
parts  of  the  city,  such  as  building  the  bridge  across  the  Fox 
river,  the  coming  in  of  the  North- Western  railroad  and  the 
industries  that  came  in  about  that  time,  and  among  them  the 
increase  of  the  business  and  improvements  of  the  appellee. 

We  are  also  informed  by  an  examination  of  the  record  tliat 
the  bill  of  exceptions  does  not  purport  to  contain  all  of  the 
instructions,  but  it  contains  a  statement  that  instructions 
were  given  for  appellant,  though  none  are  copied  as  being  a 
part  of  them.  Under  these  circumstances  this  court  will  pre- 
sume that  the  jury  was  fully  instructed  on  the  question  of 
allowing  proper  benefits  to  appellee,  and  what  not  to  allow. 
And  if  such  instructions  were  not  asked,  it  was  the  fault  of 
appellant.  The  instruction  given  by  the  court  also,  in  its 
scope,  appears  perfectly  clear  as  to  the  proper  measure  of 
damages  on  this  subject.  We  are  satisfied  that  the  appellant 
was  not  harmed  by  the  allowance  of  the  questions  and 
answers. 

We  are  also  of  the  opinion  that  the  qnestions  asked  of  the 
railroad  officials  and  allowed  to  bo  answered  were  proper. 

The  objection  is  that  they  were  allowed  to  give  an  opinion, 
whereas  they  should  liave  been  confined  to  facts;  that  the 
subject  was  not  one  for  expert  testimony.  It  appears  to  us 
that  these  witnesses  were  skilled  in  the  science  of  operating 
railroads,  and  by  such  skill  would  have  a  peculiar  knowledge  of 
the  effect  the  putting  in  of  this  additional  track  and  switches 
would  have  oh  the  amount  of  switching  as  compared  with  the 
old  arrangement  and  also  as  to  the  stopping  of  stock  trains  in 
front  of  appellant's  house. 

The  witnesses  were  not  really  asked  for  an  opinion,  but 
they  gave  it,  and  stated  in  full  their  reasons,  which  all  went 
before  the  jury,  and  we  can  see  no  valid  objection  to  it. 
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The  objection  to  Mulvey's  testimony  as  to  the  condition  of 
the  sidewalk  on  La  Salle  street  as  compared  with  the  old,  and 
the  cross-examination  of  appellant  as  to  whether  his  house 
was  in  the  street  sixteen  inches,  are  not  well  taken,  and  it  was 
proper  enough,  as  one  of  the  siUTonnding  facts,  to  show  that 
appellant's  porch  was  out  in  the  street.  However,  appellant 
appeared  to  fail  to  show  it 

The  great  and  important  error,  as  appellant's  counsel 
claims,  is  that  the  court  gave  improper  instructions;  and  lirst^ 
it  is  claimed  that  the  court  gave  instructions  to  the  jury  on 
his  own  motion,  that  the  appellant  could  recover  for  physical 
damages  only.  This  portion  of  the  instruction  given  by  the 
court  to  the  jury  is  complained  of  as  violating  the  proper  rule 
of  damages. 

The  portion  of  appellee's  instruction  complained  of  is  as 
follows :  "He  (the  plaintiflE)  is  not  entitled  to  recover  all  the 
damages  caused  to  his  premises  by  reason  of  the  existence  and 
operation  of  defendant  road  near  his  premises,  but  may  recover 
for  such  damages  only  as  are  denominated  by  the  Supreme 
Court  physical  damages  to  his  property  caused  by  the 
making  of  the  changes  complained  of,  such  a^  jarring  of  the 
ground,  the  casting  of  smoke,  ashes,  sparks  and  cinders  upon 
his  premises,  cutting  off  and  rendering  more  difficult  access  to 
his  property,  if  these  are  shown  by  the  evidence." 

In  view  of  what  was  sought  to  be  recovered  in  this  case, 
i.  6.,  the  depreciation  in  the  market  value  of  appellant's  hotel, 
we  think  the  particular  part  of  the  instruction  alluded  to  could 
not  have  tbe  effect  to  mislead  the  jury,  although  the  expres- 
sion, "physical  damages,"  may  not  be,  in  the  connection  used, 
a  strictly  accurate  one. 

But  the  samples  given  of  what  is  meant  gives  the  jury  full 
liberty  to  give  appellant  all  the  damages  claimed.  Then  the 
instruction,  after  telling  the  jury  not  to  give  speculative  or 
fanciful  damages,  but  real  damages,  such  as  affect  the  market 
value  of  appellant's  property,  closes  with  telling  them  the 
recovery  should  be  the  amount  of  the  market  value  that 
appellant's  property  has  been  lessened  by  the  changes  com- 
plained of.    This  is  all  that  is  claimed.     There  was  no  fran- 
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chise  in  question,  and  probable  loss  of  property  by  interruption 
in  business,  as  there  was  in  the  case  re}x>rted  in  C.  &  W.  I.  R. 
E.  Co.  V.  E.  C.  R  R  Co.,  115  111.  375,  and  cases  there  cited. 
One  of  the  samples  shows  that  it  was  not  meant  by  ^'physical 
injuries"  such  only  as  touched  the  lot  itself,  but  being  cut  ofiE 
from  access  to  his  property  was  given  as  an  example. 

The  word  *'  physical "  has  a  number  of  meanings,  and  unless 
carefully  used  with  proper  explanations,  is  liable  to  mislead. 

In  The  City  of  Chicago  v.  N.  B.  Ass'n,  102  111.  on  page 
194  of  the  opinion,  speaking  of  what  would  entitle  a  party  to 
recover  in  case  of  an  obstruction  in  a  public  street  as  is,  in 
part,  at  least,  the  ease  here,  the  court  says:  ^'  If  it  does  not 
practically  affect  the  use  or  enjoyment  of  neighboring  prop- 
erty'and  thereby  impair  its  usefulness,  no  action  will  lie.  In 
all  cases,  to  warrant  a  recovery,  it  must  appear  that  there  has 
been  some  direct  physical  disturbance  of  a  right,  either  public 
or  private,  which  the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  to  it  an  additional  value;  and  that 
by  reason  of  such  disturbances  he  has  sustained  a  damage  with 
respect  to  his  property,  in  excess  of  that  sustained  by  the 
public  generally."  It  is  evident  that  a  physical  disturbance 
of  a  right  can  not  be  quite  the  same  as  a  phj'sical  injury  to  a 
person  or  a  corporal  body.  In  the  former  ease  it  is  used  in  an 
allegorical  sense,  in  the  latter  more  in  the  primary  meaning. 

The  instruction  complained  of  is  so  plain  if  applied  to  the 
facts  in  the  case,  we  can  see  but  little  chance  of  the  jury  being 
misled.  It  appears  that  this  was  a  charge  given  by  the 
judge,  covering  extensive  ground,  and  the  particular  portion 
sought  to  be  objected  to  should  have  been  especially  excepted 
to  at  the  time,  and  not  the  entire  charge,  as  here.  What  is 
said  here  will  apply  to  the  appellant's  objection  to  the  appel- 
lee's 3d,  8th  and  10th  instructions.  In  addition  the  8th  instruc- 
tion appears  to  be  a  little  ambiguous  in  appearing  to  lay  out 
of  view  the  right  the  appellant  had  to  the  natural  apprecia- 
tion in  the  value  of  the  hotel,  but  the  latter  part  of  it  seems 
to  instruct  that  the  increase  and  decrease  in  the  market  value 
of  the  property  was  to  be  considered  with  reference  alone  to 
the  changes  of  defendant's  railroad  which  were  complained  of- 


Second  District— May  Term,  1889.       283 

McCarty  v.  C,  B.  &  Q.  R,  R.  Co. 


But  when  this  instruction  is  read  in  connection  with  the 
one  given  by  the  court  we  are  satisfied  it  is  not  fatally 
erroneous. 

The  6th  instruction,  we  think,  under  the  rule  laid  down  in  , 
City  of  Chicago  v,  N.  B.  Ass'n,  aupra^  was  substantially  cor- 
rect. 

The  same  may  be  said  as  to  the  watch-house.     These  gates 
and  the  watch-house  were  very  insignificant  in  the  mind  of  all  ' 
the  witnesses,  including  appellant,  in  theu'  estimate  of  dam- 


ages. 


The  structures  might  have  been  as  readily  required  without 
as  with  the  double  track,  having  been  put  in  by  reason  of  the 
growth  of  the  city.  They  were  put  in  for  the  public  safety  and 
not  forthe  benefit  of  the  road  entirely,  although  the  road,  indi- 
rectly, might  have  been  the  cause  of  their  being  put  in.  The 
road,  as  against  appellant,  had  a  vested  right  to  have  the  orig- 
inal track  in  the  sti*eet,  and  if  that  caused  the  gate  and  watch- 
tower  to  be  put  in  the  street  there  would  be  no  possible  right 
to  recover.  The  appellant  made  no  proof  but  that  this  was 
the  case. 

The  12th  instruction  is  not  subject  to  the  criticism  made, 
that  it  is  liable  to  lead  the  juiy  to  understand  that  appellant 
could  not  recover  damages  to  those  lots  because  they  were 
purchased  by  appellant  after  appellee's  road  was  laid  in  front 
of  this  property. 

But  there  is  another  reason  why  this  judgment  can  not 
be  reversed  for  reason  of  any  error  in  appellee's  instruction. 
That  is,  the  record  does  not  purport  to  contain  all  the  in- 
structions, and  all  of  appellant's  given  instructions  are  want- 
ing, although  the  bill  of  exceptions  shows  some  were  given. 
In  their  absence  this  court  will  presume  all  insufficiencies 
and  inaccuracies  were  cured  by  those  given  for  appellant. 
Wilmington  Coal  Mining  Co.  v.  Barr,  2  111.  App.  84;  Trues- 
dale  V.  Ford,  37  111.  210;  Weyhrich  v.  Foster,  48  111.  116; 
Ives  V.  Vanscoyoc,  81  III.  120;  Drew  v.  Beall,  62  III.  164. 
Meyer  v.  Temme,  72  111.  574,  though  made  an  exception, 
announces  the  general  rule.     Weyhrich  v.  Foster,  48  III.  115. 

There  remains  now  only  the  question  to  consider  whether 
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the  verdict  was  against  the  weight  of  the  evidence.  It  is 
strennonsly  insisted  by  appellant's  connsel  that  it  is.  Bat 
we  are  satisfied  that  this  court  woald  not  be  warranted  in 
setting  it  aside  for  sach  reason.  The  opinion  of  the  wit- 
nesses as  to  whether  there  were  any  damages  vary  widely, 
some  placing  the  damages  very  high,  others  at  nothing,  and 
others  think  that  the  pi*operty  was  benefited. 

Tlie  witnesses,  so  far  as  we  can  judge,  seem  to  be  intelligent 
on  either  side,  and  we  are  unable  to  say  that  the  witnesses  for 
appellant  are  more  so,  or  their  evidence  more  worthy  of 
belief  tlian  those  on  the  side  of  the  appellee.  There  was  one 
fact,  however,  that  stands  oot  prominently,  and  that  is,  that 
the  hotel  in  question  rented  for  one- third  more  after  the 
double  track  was  put  in  than  before,  indicating  that  tlie 
property  had  increased  in  value  thirty-three  and  one>third 
per  cent  Tlie  property  was  estimated  by  the  appellant  him- 
self to  have  increased  in  value  $2,000.  No  one,  as  we  find 
from  the  evidence,  swears  that  it  has  decreased.  This  fact  is 
attempted  to  be  accounted  for  by  appellant  by  proving  that 
proi^erty  in  general  in  that  locality  had  largely  iuereased  in 
value,  varying  from  ten  to  one  hundred  per  cent. 

Some  favored  localities  were  supposed  to  have  increased 
one  hundred  per  cent  But  the  average  would  probably  not 
exc  ed  twenty-five  or  thirty  per  cefit  It  could  not,  we  think, 
fairly  be  claimed  that  property  abutting  on  a  street  already 
having  a  railroad  on  it  would  be  increased  more  than  this 
apparently  has.  A  point  is  raised  that  at  least  the  vacant  lot 
has  decreased  in  value,  because  some  of  appellant's  witnesses 
have  so  testified.  The  plaintiflf,  however,  did  not  seem  in  his 
testimony  to  put  a  special  stress  on  the  fact  as  claimed,  that 
the  vacant  lot  had  suffered  more  than  the  other.  The  evidence 
failed  to  show  that  the  vacant  lot  was  deprived  of  an  entrance 
with  vehicles  from  La  Salle  street  by  the  putting  in  of  the 
double  ti-ack.  That  had  been  substantially  closed  for  nearly 
twenty-five  years.  For  nearly  that  length  of  time  appellant's 
access  to  this  vacant  lot  had  been  from  Main  street.  The 
property  was  estimated  by  most  of  the  witnesses  in  gross. 
The  jury  failed  to  give  credit  to  those  witnesses  who  swore  to 
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the  high  rate  of  damat^es  on  the  vacant  lot.  It  failed  to  honor 
their  judgment  and  saw  proper  to  give  credit  to  appellee's  wit- 
nesses. The  jury  having  been  favored  by  the  presence  of  all 
the  witnesses  before  them  and  with  hearing  them  testify,  were 
better  able  to  judge  of  the  proper  weight  to  be  given  to  their 
evidence  than  we  are.  We  can  not  say  it  decided  incorrectly- 
The  point  is  made  that  there  was  no  evidence  on  which  ,to 
base  a  verdict  of  one  cent  damages;  that  if  the  jury  found  the 
appellee  guilty  the  damages  should  have  been  higher.  We 
think  there  was  plenty  of  evidence  on  which  to  base  such  a 
verdict  Where  the  evidence  varies  so  widely  as  it  did  here, 
and  BO  radically,  the  jury  would  be  justified  in  accepting  a 
mean  between  the  extremes  and  in  finding  a  nominal  sum  or 
in  finding  even  for  the  defendant  We  find  no  substantial 
error  in  the  record  and  afiirm  the  judgment. 

Judgment  affirmed. 


City  of  Aurora 

V. 

John  C.  Seidelman,  Administrator,  etc. 

Municipal  Corporations — Negligence  of — Personal  Injuries — Ditch — 
Death  of  Child — Responsibility  of  Parents — Evidence — Instructions, 

In  an  action  against  a  city  for  damapres  for  the  death  of  a  child,  caused 
by  the  caviner  in  of  a  ditch  opened  by  defendant  in^a  public  street,  thi^ 
court  holds  that  the  evidence  was  sufficient  to  support  the  finding?  of  the 
jury  that  the  city  was  negiigrent,  and  that  the  parents  of  the  child  were  not, 
negligence  not  being  imputable  to  the  child  because  of  his  tender  years; 
that  an  instruction  to  the  jury  on  the  question  of  the  care  required  of 
parents  toward  such  a  child,  though  open  to  objection,  was  not  fatally 
erroneous,  and  that  the  admission  of  evidence  as  to  the  pecuniary  condition 
of  the  parents  wan  proper,  as  throwing  light  on  their  ability  to  watch  over, 
or  provide  an  attendant  for  the  child. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wiuson,  Judge,  presiding. 
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Messrs^  Hopkiks,  Aldkich  &  Thatchsb,  R  P.  GrooDwm 
and  Cha&  L  McXett,  for  appellant 

Messrs.  Chasleb  Wheatov  and  Samuel  Albchtleb,  for 
appellee. 

In  a  series  of  decisions  by  the  Supreme  Conrt  of  this  State, 
it  has  been  held  that  a  child  of  the  age  of  the  deceased  was 
too  yonng  to  be  chargeable  with  negligence.  Chicago  v. 
Major,  18  III.  349;  C.  &  A  R  R  Co.  v.  Gregory,  58  111.  226; 
Chicago  V.  Hcsing,  83  111.  204;  SUflFord  v.  Rubens  115  III. 
196;  C,  St  L  &  P.  R  R  Co.  v.  Welsh,  118  111.  572. 

By  the  repeated  decisions  of  the  Supreme  Court  in  this 
State,  it  had  been  held  that  parents  in  humble  life  are  not 
under  any  obligations  to  provide  attendants  for  their  children^ 
where  the  necessity  exists  for  their  (performing  daily  labor 
for  the  sustenance  of  their  families.     Same  cases. 

Lacet,  J.  This  suit  was  instituted  by  the  appellee  against 
appellant  for  the  pur|)ose  of  recovering  damages  caused  by 
the  death  of  Louis  Seidelman,  deceased,  a  child  about  six 
years  of  age,  to  hts  next  of  kin.  The  appellee,  who  was- the 
father  of  the  deceased,  is  his  administrator,  and  brings  the 
suit.  The  charge  made  in  the  declaration  as  the  ground  of 
recovery  is,  that  the  appellant  failed  to  keep  its  street  in  a 
good,  §afe  condition  in  that  city,  before  the  25tli  of  July,  1888, 
the  day  on  which  the  accident  occurred  which  resulted  in  the 
death  of  the  boy;  that  it  caused  to  be  dug  along  Spencer  street, 
one  of  the  streets  of  the  city,  a  trench  or  ditch  two  and  a 
half  feet  in  width,  and  six  feet  deep,  for  the  purpose  of  laying 
waterpipe,  and  that  after  the  ditch  was  dug  the  appellant 
wrongfully  and  negligently  suflFered  it  to  remain  open,  uncov- 
ered and  unfilled,  for  an  unreasonable  length  of  time,  etc., 
after  the  same  should  have  been  filled;  that  appellant  negli- 
gently caused  a  large  volume  of  water  to  be  turned  into  the 
same,  which  had  the  effect  of  loosening  the  sides  of  the  bank, 
which  were  straight  up  and  down,  rendering  the  ground  of 
the  street  very  liable  to  cave  in  or  fill,  of  which  danger  the 
appellant  was  well  aware,  and  negligently  allowed  the  street 
to  remain  in  such  a  dangerous  condition,  etc.     That  appellant 
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negligently  failed  to  provide  sufficient  help  and  appliances  to 
do  the  work  connected  with  the  digging  of  said  trench,  and 
the  laying  of  the  waterpipes  therein,  and  in  filling  and  cover- 
ing the  same,  and  that  it  negligently  failed  and  omitted  to  prop- 
erly gnard  the  said  trench  and  ground  on  the  sides  thereof,  to 
prevent  injuries  and  accidents  to  persons,  as  it  should  have 
done.  The  first  count  then  charges  that  the  child,  while  in 
the  exercise  of  care  and  diligence,  standing  on  the  street  by 
the  side  of  the  trench,  fell  into  said  trench  by  reason  of  the 
sudden  caving  in  of  the  ground,  and  before  he  could  get  out 
the  ground  on  the  opposite  side  fell  in  and  upon  the  said 
Louis,  by  reason  of  which  he  was  severely  injured,  and  in 
consequence  of  which  injuries  he  afterward,  on  the  next  day, 
died.  The  second  count  charges  the  same,  in  substance, 
though  in  a  more  general  form.  Upon  a  trial  before  a  jury 
the  appellant  was  found  guilt  and  the  appellee's  damages 
assessed  at  $750. 

Motion  was  made  by  appellant  for  a  n'few  trial,  which  was 
overruled  by  the  court  and  judgment  rendered  on  the  verdict, 
from  which  judgment  this  appeal  was  taken. 

The  appellant  asks  the  reversal  of  the  judgment  on  the  fol- 
lowing grounds : 

First.     The  evidence  wholly  fails  to  support  the  verdict. 

Second.  The  court  permitted  improper  evidence  to  go  to 
the  jury  on  the  part  of  appellee. 

Third.  The  court  erred  in  giving  instructions  on  the  part 
of  appellee. 

The  alleged  want  of  evidence  to  support  the  verdict  of  the 
jury  is  discussed  by  appellant's  attorneys  in  two  dilfeient 
aspects  :  First,  that  the  appellant  exercised  due  care  in  doing 
the  work  with  dispatch,  and  also  in  warning  the  child  to  keep 
away  from  the  ditch;  and  secondly,  that  the  father  of  the 
child  was  negligent  in  not  keeping  him  away  from  the  ditch^ 
as  he  knew  he  was  in  the  habit  of  going  there;  but  if  the 
father  was  excusable  in  not  looking  after  the'chiid  with  more 
care  than  he  did,  because  he  was  compelled  to  be  away  attend- 
ing to  his  work  from  early  morning  till  six  o'clock  in  the  even- 
ing, that  the  child's  mother,  Mrs.  Seidelman,  should  have 
kept  the  child  away  from  the  ditch. 
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We  are  not  able  to  say  that  tlie  jury  wore  not  justified  in 
finding  from  the  evidence  that  the  appellant  failed  in  some 
portion  of  its  duty,  as  charged  in  the  declaration,  though  it 
does  not  appear  to  us  to  liave  been  an  extreme  case  of  negli- 
gence on  its  part.  This  was  a  ditch  dug  along  the  center  ]ine 
of  Spencer  street,  between  Fourth  and  Fifth  avenues,  from 
four  and  one-half  to  six  and  one-half  feet  deep,  eighteen 
inches  wide,  with  perpendicular  banks,  and  of  a  length  of  979 
feet.  The  ditch  was  commenced  on  the  23d  of  July,  being 
Monday,  and  was  completed,  and  the  pipe  laid  and  tested  by 
five  or  six  o'clock  of  the  24th  day  of  the  same  month. 

The  dirt  was  thrown  out  on  either  side  with  banks  two  to 
three  feet  high.  A  roadway  was  made  across  the  ditch  about 
the  center  of  the  line,  by  throwing  the  dirt  back  in  the  ditch  at 
that  point.  Tliis  roadway  at  the  bottom  of  the  ditch  was 
about  sixteen  feet  wide,  and  at  the  top  eight  feet  wide.  The 
appellee  was  living  at  the  time  about  midway  the  length 
of  the  ditch,  about  twenty -five  feet  south  of  this  roadway  over 
the  ditch,  on  the  east  side  of  the  street.  At  the  time  of  the 
accident  the  appellee  and  his  wife  with  the  deceased  boy  and 
four  other  children  lived  in  his  house,  at  the  point  described 
on  Spencer  street.  Kooms  on  the  second  floor  of  the  house 
were  occupied  by  a  woman  who  was  sick  and  being  attended 
by  appellee's  wife. 

On  the  25th  of  July  the  dirt  was  being  thrown  back  ixito 
the  diteh  by  one  Lorland,  with  a  team  and  scraper,  covering 
up  the  pipes.  About  four  or  five  o'clock  on  the  last  named 
day  the  deceased,  Louis,  a  child  nearly  six  years. of  age,  went 
out  and  went  up  to  the  ditch  within  a  foot  of  the  edge,  and 
stood  looking  into  the  ditch  at  a  frog  in  tlie  bottom  of  the 
ditch,  when  the  ground  underneath  liini  gave  way,  and  he  was 
precipitated  into  the  ditch,  and  the  dirt  from  the  opposite  side 
caved  onto  him,  and  so  injured  him  that  lie  soon  after  died. 
The  street  was  about  forty  feet  wide,  and  the  ditch  came 
within  about  fifteen  feet  on  either  side  of  the  sidewalk.  The 
street  was  quite  a  tlioroughfare.  At  the  time  of  the  accident 
Lorland  had  only  filled  up  about  200  feet  of  the  ditch.  The 
place  where  the  accident  happened  was  right  opposite  and 
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near  tbe  gate  of  appellee,  where  deceased  lived.  For  the  pnr 
pose  of  causing  the  dirt  to  more  speedily  settle  in  the  ditch, 
80  that  more  of  it  could  be  gotten  back  into  it  to  make  a  good 
roadway  in  the  street,  water  was  poured  into  the  ditch  from 
a  hose  attached  to  a  hydrant  opposite  to  the  resident  of  the 
deceased.  At  the  time  of  the  accident  water  stood  in  the 
ditch  at  the  place  of  the  accident  about  a  foot  deep.  The 
water  had  been  standing  in  the  ditch  to  that  extent  all  day, 
l)eing  poured  in  at  the  hydrant  and  allowed  to  run  along  the 
ditch  to  the  north.  By  reason  of  the  water  being  in  the  ditch 
the  banks  had  become  softened,  so  that  it  would  easily  cave  in. 
Immediately  before  the  accident  an  older  brother  of  the 
deceased,  about  eight  years  of  age,  was  standing  near  the 
hydrant  and  was  directed  by  Lorland  to  partially  turn  off  the 
water.  At  that  time  the  deceased  was  near  there,  so  that  he 
might  have  been  readily  seen  by  Lorland.  The  latter,  as  he 
states,  was  some  200  feet  awav  from  the  deceased  at  the  time 
the  accident  occurred.  It  was  also  plainly  visible  that  the 
banks  of  the  ditch  were  caving  in  in  places.  It  will  be  seen 
this  ditch,  in  its  then  condition,  was  a  very  dangerous  thing 
for  children,  on  account  of  its  liability  to  cave,  and  their  liabil- 
ity to  be  attracted  to  it  by  their  childish  curiosity.  There 
are  few  things  so  likely  to  excite  the  curiosity  of  and  attract 
children  as  works  of  this  kind.  Now,  it  was  a  fair  question 
for  the  jury  to  say  from  the  evidence  whether  the  appellant 
should  not,  in  the  exercise  of  ordinarv  care,  have  filled  the  ditch 
up  more  speedily,  which  could  easily  have  been  done,  or  have 
kept  a  guard,  there,  whose  duty  it  should  be  to  keep  small  chil- 
dren like  deceased  away  from  the  ditch,  or  have  instructed 
Lorland  so  to  do.  We  think  the  jury  were  warranted  in  find- 
ing appellant  negligent  in  the  manner  charged.  Nor  does 
the  evidence  show  so  conclusively,  negligence  on  the  part  of 
the  appellee  or  his  wife,  or  the  deceased,  as  that  the  finding  of 
the  jury  in  the  negative  on  that  point  should  be  disturbed  by 
this  court  We  are  of  opinion  that  it  does  not.  It  is  not 
contended  by  counsel,  as  we  understand  it,  that  any  negli- 
gence was  imputed  to  the  deceased  himself.  Nor  could  any 
on  account  of  his  tender  years,  be  imputed  to  him.     Then 
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were  his  parents  guilty  of  negiigence  in  allowing  hina  on  the 
streets  while  so  dangerous  a  trap  as  the  ditch  was  there?  As 
to  this  matter  the  jury  has  had  all  the  evidence  before  it,  and 
we  can  not  say  that  under  all  the  circumstances  their  verdict 
is  manifestly  wrong,  as  we  should  have  to  do,  in  order  to  dis- 
turb it.  In  the  first  place  we  think  the  jury  were  justified  in 
finding  that  the  knowledge  of  the  parents  as  to  the  dangerous 
condition  of  the  ditch  was  not  as  accurate  as  that  of  the  city, 
which  was  doing  the  work,  and  that  the  parents  uiight  reason- 
ably rely,  to  some  extent  at  leagt,  on  the  city  doing  its  duty  in 
protecting  the  public  from  danger.  The  parents  of  the 
deceased  were  laboring  people  in  moderate  circumstances  and 
obliged  to  be  attending  to  their  daily  labor.  The  appellee 
was  actually  away  from  home  attending  to  his  labor,  and  the 
mother  at  home  with  her  household  duties,  and  a  number  of 
small  children  to  look  after,  and  also  a  sick  woman  upstairs. 
The  jupy,  as  we  think,  were  justified  in  giving  facts  like  these 
some  weight;  and,  weighing  all  the  circumstances  of  the  case, 
on  the  question  of  the  negligence  of  those  having  charge  of 
the  deceased,  we  are  unable  to  say  that  the  finding  of  the  jury 
,  was  manifestly  wrong.  It  is  not,  as  a  matter  of  law,  negligence 
j}er  se  for  parents  to  allow  their  small  children  to  go  on  the 
streets  unattended.  It,  like  most  other  questions  of  fact  to  be 
found  by  a  jury,  depends  on  the  circumstances.  Upon  the 
whole  we  think  there  is  not  that  want  of  evidence  to  support 
the  verdict  of  the  jury  on  the  issues  presented  that  would 
warrant  this  court  in  setting  it  aside. 

It  is  objected  by  counsel  for  appellant  that  the  court 
allowed  the  appellee  to  make  certain  proof  of  his  pecuniary 
circumstances,  his  means  of  support  besides  his  labor,  whether 
he  was  pecuniarily  able  to  employ  any  one,  whether  he  had 
built  a  house  and  paid  for  it,  and  the  like,  assuming  that  the 
purpose  was  to  excite,  unjustly,  the  sympathies  of  the  jury. 
We  do  not  think,  under  the  circumstances,  that  this  was  erro- 
neous. The  case  of  Moranda,  93111.  302,  and  other  like  eases 
cited,  are  not  in  point.  The  object  in  making  this  proof  was 
to  show  that  appellee  was  unable,  from  his  pecuniary  circum- 
stances, to  have  any  one  to  help  him  and  his  wife  to  keep  a 
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more  vigilant  watch  over  his  children,  and  to  some  extent 
excase  them  from  the  char^^e  of  negligence  in  respect  to  the 
care  of  deceased,  beincr  made  against  them  by  appellant. 
This,  we  think,  he  might  properly  do  in  accordance  with  the 
ruling  of  the  Supreme  Court  in  several  cases.  City  of  Chi- 
cago v.  Major,  18  111.  49;  C.  &  A.  K.  R.  Co.  v.  Gregoi^,  58 
111.  226;  Chicago  v.  Hesing,  83  111.  204;  Stafford  v.  Rubens, 
115  m.  196;  C,  St  L.  &lP.  R.  R.  Co.  v.  Welch,  118  111. 
572.  Where  there  is  no  question  involved  in  the  case  that 
*  would  make  the  evidence  complained  of  proper,  it  certainly 
would  be  error  to  introduce  it.  But  we  think  in  this  case 
the  evidence  was  proper  to  be  considered  by  the  jury. 

The  next  question  the  appellant  raises  is,  as  to  the  correct- 
ness of  appellee's  instructions.  And,  first,  it  is  complained 
that  the  first  instruction  does  not  confine  the  damages  to  act- 
ual damages.  .  As  to  this  we  do  not  think  the  point  is  well 
taken.  In  the  first  place  there  is  no  assignment  of  error,  or 
even  contention  that  the  damages  are  excessive.  In  fact  they 
are  very  moderate.  Secondly,  the  question  of  the  measure  of 
damages  was  not  prominently  brought  out  in  that  instruction, 
but  was  so  done  in  appellee's  eighth  instruction,  which  fully 
explained  that  the  damages  must  be  confined  to  pecuniary  loss, 
and  the  appellant's  instructions  were  full  and  explicit  on  that 
subject.  We  think  there  was  no  danger  of  the  jury  being 
misled  by  it  In  regard  to  objections  to  the  appellee's 
second,  third,  fourth  and  fifth  instructions,  we  have  only  to 
say  that  we  have  examined  them  carefully,  and  do  not  find  in 
them  anything  that  would  be  likely  to  mislead  the  jury  in 
reference  to  the  points  raised.  That  while  they  might  have 
been  more  accurately  and  guardedly  drawn,  we  think  the 
inferences  sought  to  be  drawn  from  them  as  to  the  likelihood 
of  the  jury  being  misled  in  tlie  directions  named,  are  far- 
fetched and  very  unlikely — and  we  are  inclined  to  think  the 
instructions  are  not  calculated  to  mislead  the  jury,  and  more 
especially  as  the  jury  was  so  fully  instructed  by  the  appel- 
lant's instruction.  When  the  series  were  taken  together  they 
were  no  more  than  fair.  As  no  negligence,  as  a  matter  of 
fact,  ought  to  be  atti'ibuted  to  this  young  child  under  the  cir- 
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cnmstances,  it  wonid  be  no  revereible  error  to  so  instruct 
the  jury,  thongh  it  might  not  be  strictly  proper  to  so  rule  as 
a  matter  of  law. 

The  next  instruction,  the  sixth,  probably  comes  nearer 
being  fatally  erroneous  than  any  of  those  complained  of. 
It  is  as  follows: 

"Sixth.  The  jury  is  instracted  that  the  same  rule 
of  negligence  should  not  be  applied  to  persons  depend- 
ent upon  their  labor  for  support,  as  to  those  persons 
whose  means  enable  the  parents  to  give  a  constant,  personal 
attention  to  the  care  of  their  children,  or  to  employ  a  person 
for  that  purpose.  If,  therefore,  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  the  father  of  the  deceased,  was  at  the 
time  of  the  alleged  injury  a  laboring  man,  and  had  to  be  con- 
stantly employed  as  such  in  earning  a  livelihood  for  hie  fam- 
ily, and  at  the  time  of  the  said  accident  he  was  away  from 
home,  at  a  distance,  engaged  in  his  daily  work,  and  that  the 
mother  of  the  said  child  had  to  be,  at  that  time,  employed  in 
the  domestic  affairs  of  her  household,  and  that  the  means  of 
the  said  parents  did  not  enable  them  to  give  constant,  personal 
attention  to  the  care  of  their  children,  or  to  employ  a  person 
for  that  purpose,  then  the  law  does  not  require  that  persons 
in  their  station  in  life  shall  keep  a  constant  watch  over  their 
ciiildren,  nor  can  the  want  of  such  care  be  imputed  to  them 
as  negligent  conduct." 

The  appellant's  criticism  on  this  instruction  is,  that  it  does 
not  describe  the  measure  of  care  that  would  devolve  on 
appellee  and  his  wife  with  reference  to  the  circumstances  of 
the  case.  The  instruction,  after  reciting  that  in  case  a  cer- 
tain degree  of  poverty  existed,  certain  personal  duties  de* 
volved  on  appellee  and  his  wife,  proceeds  to  tell  the  jury 
that  "  then  the  law  would  not  require  them  to  keep  a  con- 
stant watch  over  their  children,  nor  the  want  of  such  care  be 
imputed  to  them  as  negligent  conduct."  This  ordinarily  may 
be  true,  as  held  in  Stafford  v.  Rubens,  115  111.  196,  and  cases 
there  cited,  and  Chicago  v.  Hesing,  83  111.  204. 

But  we  can  conceive  of  circumstances  where,  in  despite  of 
all  the  recited  conditions,  ordinary  care  would  require  the  par- 
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ents  to  "  keep  a  coustant  watch  over  their  children,"  especially 
those  of  tender  age.  If  tlie  danger  to  be  apprehended  or 
harm  to  the  child  was  imminent  unless  a  strict  watch  were 
not  kept,  and  the  parents  knew  it,  common  prndence  would 
require  them  to  keep  a  strict  watch,  or  remove  the  child  from 
tlie  scene  of  the  danger,  and  the  more  imminent  the  danger 
the  greater  the  care  required.  They  would  be  compelled  to 
use  such  care  as  people  ordinarily  would  in  their  condition 
and  circumstances.  The  Supreme  Court  in  the  above  cases 
were  discussing  negligence  as  matter  of  fact  and  not  of  law. 
It  is  impossible  to  say  that  the  rule  announced  in  those  cases 
when  applied  universally  would  be  correct.  It  was.  a  good 
rule  to  measure  negligence  or  the  want  of  it  in  those  cases,  no 
doubt,  as  applied  to  all  the  circumstances.  This  proves  to  us 
that  negligence,  or  the  want  of  it,  is  not  a  question  of  law,  but 
of  fact.  The  law  is,  that  due  care  is  that  degree  of  care  which 
an  ordinarily  prudent  person  would  exercise  under  the  circum- 
stances of  each  particular  case;  and  that  it  is  a  flexible  rule, 
and  the  vigilance  required  would  vary  with  circumstances.  In 
cases  where  persons  are  poor  and  their  time  constantly  employed 
in  making  a  living,  such  circumstances  should  be  taken  into 
account,  and  the  same  vigilance  should  not  be  required  of 
them  in  respect  to  the  care  of  their  children  as  would  be  of 
rich  people,  who  had  plenty  of  leisure  and  means  to  employ 
servants;  yet  they  must  use  such  care  as  reasonable  persons 
would  do  in  their  condition  and  surrounded  by  the  same  cir- 
cumstances. The  mistake  of  the  instruction  is  that  it  under- 
takes to  formulate  certain  circumstances  of  fact  into  a  rule  of 
law,  without  reference  to  other  circumstances,  that  might 
modify  the  rule  very  materially.  But  the  question  still  arises 
here,  are  the  circumstances  of  this  case  so  variant  from  the  cir- 
cumstances of  the  two  cases  referred  to  in  115  111.  and  83  111. 
and  other  like  cases,  as  to  require  reversal  of  the  judgment?  ' 
We  are  inclined  to  think,  in  view  of  what  is  said  in  the  above 
cases,  that  the  circumstances  of  this  case,  considering  the  con- 
dition and  circumstances  of  the  parents,  and  also  all  the  facts 
concerning  the  ditch  and  its  surroundings,  would  not  require 
the  parents  to  "  keep  a  constant  watch  over  their  children,"  as 
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the  instruction  reads.  The  instruction  does  not  preclude  the 
condition  that  appellee  and  his  wife  should  use  reasonable 
care  in  watching  over  their  children,  but  as  we  think,  in  sub- 
stance, it  invades  the  province  of  the  jury  to  the  extent  of 
instructing  it  that  reasonable  care,  under  the  circumstances  of 
the  ease,  if  the  hypothesis  of  the  instruction  was  believed, 
would  not  require  that  they  should  "  keep  a  constant  watch 
over  their  children."  It  were  better  not  to  give  such  an 
instruction,  but  leave  the  jury  in  all  cases  to  find  whether 
reasonable  care  required  such  constant  watch. 

But  other  instructions  direct  the  jury,  as  condition  of  recov- 
ery by  appellee,  to  find  that  the  parents  were  in  the  exercise 
of  ordinary  care,  and  this  coupled  with  the  sixtli  instruction 
would  leave  the  jury  at  full  liberty  to  find  whether  appellee  and 
his  wife  used  due  care,  hampered  only  by  the  injunction  that 
the  latter, in  order  to  be  within  such  rule,  need  not  "keep  con- 
stant watch  of  their  children."  We  tliink,  clearly,  under  the 
circumstances  in  evidence  in  the  case,  to  require  appellee  and 
wife  to  ''  keep  constant  watch  of  their  children,"  would  have 
been  to  compel  them  to  observe  extreme  caution,  a  degree 
not  required  by  the  law.  Therefore  we  are  fully  satisfied  the 
jury  was  not  misled  by  the  instruction,  to  appellant's  injury. 

The  seventh  instruction  was  not  erroneous,  as  we  think. 
The  appellant  has  not  pointed  out  wherein  the  court  erred  in 
refusing  to  give  certain  instructions  asked  for  by  it,  tlie  refus- 
ing of  which  is  assigned  for  error.  And  we  will  not  under- 
take to  discover  such  errors  ourselves.  We  will  presume  there 
are  none,  or  they  would  have  been  pointed  out  Seeing  no 
error  in  the  record  of  suflicient  importance  to  reverse,  the 
judgment  is  affirmed. 

Judgment  affirmed. 
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Henry  F.  Bennett 

V. 

John  W.  Teetzel. 

Contracts — Conditiona —  Well — Digging  qf^Reeovery  fof—Insirttetiona. 

In  an  action  brougrbt  to  recover  upon  a  contract  for  di^gfing  a  well,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  verdict  in 
behalf  of  the  plaintiff. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chabl£8  Blanchasd,  Judge,  presiding. 

Messrs.  Griggs  &  Allsn,  for  appellant. 

Mr.  J.  J.  Conway,  for  appellee. 

Lacey,  J.  Tliis  suit  was  originally  commenced  before  a 
justice  of  the  peace  by  appellee  against  appellant  to  recover 
on  a  contract  as  follows : 

*^  Ottawa,  Oct.  22,  1886. 

"Four  months  after  date  I  promise  to  pay  to  John  W. 
Teetzel  the  sum  of  eighty-six  dollars,  providing  the  well  for 
which  this  note  is  given  continues  to  furnish  me  at  the  rate  of 
ten  barrels  of  water  per  day»  at  the  rate  of  six  per  cent  from 
date,  if  not  paid  when  due. 

«H.  F.  Benneti." 

But  the  words,  *'  Continues  to  furnish  me  ten  barrels  of 
water  per  day,"  which  is  inserted  by  way  of  condition  in  the 
note,  must  be  understood,  when  read  in  the  light  of  the  con- 
tract as  originally  made  and  the  interpretation  of  the  parties 
afterward  put  upon  it,  to  mean,  that  if  the  well  did  not  continue 
to  furnish  the  required  quantity  of  water,  the  appellee  had 
the  privilege  of  fixing  it  so  that  it  would. 
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This  note  or  contract  was  given  to  settle  up  a  matter  of 
sinking  a  well  for  appellant  bj  appellee.  The  first  contract 
was  that  appellee  was  to  sink  and  car\)  a  well  for  him  that 
would  furnish  him  sufficient  water  to  water  his  stock,  for 
which  appellant  was  to  pay  $100,  and  appellant  to  board 
appellee  and  a  man  to  help  him,  to  buj  and  haul  the  curbing, 
which  was  to  be  of  sewer  pipe,  but  was  to  deduct  the  cost  of 
the  sewer  pipe  from  the  cost  of  the  well. 

The  well  was  put  down,  sewer  pipe  was  sunk  to  hard  pan, 
wliich  was  over  three  feet  through,  and  then  they  struck  a 
vein  of  gravel  and  water  which  arose  about  twenty  feet  in  the 
well.  They  went  then  nearly  through  the  water,  and  Mr. 
Bennett  went  to  Utica  for  pipe  sufficiently  large  to  pipe  this 
small  hole,  but  when  he  got  it  they  fbund  it  too  large  and 
they  made  a  wood  curbing  of  seasoned  pine  battings,  but 
made  no  allowance  for  the  timber  swelling,  if  fitted  in  tightly. 
The  appellee  thinks  that  if  there  is  any  trouble  about  the  well 
it  was  caused  by  the  wooden  pipe  swelling  and  shutting  out 
the  water.  The  man  appellee  had  to  help  him,  tested  it  by 
drawing  out  water  half  a  day  and  did  not  lower  the  water  an 
inch.  Appellee,  who  lived  in  Michigan,  was  going  back  to 
his  home  and  wanted  his  pay.  They  therefore  settled  the  well 
deal  by  giving  the  note  in  question.  Appellee  went  back  to 
Michigan  and  on  the  15th  December,  1886,  appellant  wrote  to 
him  telling  him  if  he  wished  to  do  anything  with  the  well, 
please  have  it  done  soon;  that  he  was  in  need  of  water  and 
then  was  a  good  time  to  test  the  well ;  that  he  had  put  in  a 
pump,  that  he  found  the  present  hole  would  give  them  ten 
pails  a  day  and  that  tasted  of  the  curb  so  the  horses  would  not 
drink  it. 

About  the  10th  or  12th  of  January,  1887,  appellant 
shipped  his  well  machine  from  Michigan  and  came  on  him- 
self to  fix  the  well,  and  after  arriving  at  Ottawa  he  went  right 
out  to  appellant's  house.  Now  what  occurred  here  is  one  of 
the  main  contested  points  of  the  case  and  may  have  been  the 
one  upon  which  the  jury  decided  it.  It  was  contended  by 
appellee,  thit  at  appellant's  request  he  went  out  to  his  house 
as  requested,  ready  and  prepared  to  remedy  any  defect  in  the 
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well,  and  that  appellant,  after  he  had  been  there  one  and  one- 
half  days,  absolutely  refused  to  allow  him  to  fix  the  well,  and 
appellee  swears  that  appellant  then  said  to  him :  ^'  Teetzel,  I 
don't  want  yon  to  touch  this  well ;  it  is  all  right  you  know, 
ad  it  is  for  house  use  and  we  will  have  it  remain  so."  That 
was  all  the  conversation  between  them  as  appellee  swears. 
On  cross-examination  he  further  testified  appellant  gave  him 
no  other  reason  for  not  having  the  well  fixed  except  that  it 
was  cold  weather  and  he  had  made  up  his  mind  not  to  have 
it  touched.  Afterward,  pn  February  19, 1887,  appellant  wrote 
.appellee  another  letter  requesting  him  to  come  and  take 
out  the  sewer  pipe  and  pay  the  $14  due  him.  It  is  true  appel- 
lant testified  differently  to  the  effect  that  he  only  told  appellee 
that  he  wanted  him  to  wait  till  the  ground  got  loose,  that  the 
weather  was  too  cold  for  men  to  work  to  advantage,  ^nd 
besides  his  wife  could  not  possibly  take  care  of  appellee  then; 
that  they  had  no  girl  and  could  not  get  help,  etc.  The  defend- 
ant was  somewhat  corroborated  by  James  liamsey,  a  work- 
hand  of  appellant's,  but  he  did  not,  as  ho  says,  pay  attention  to 
what  was  said.  This  evidence  was  fairly  submitted  to  the 
jury,  and  in  addition  to  appellee's  evidence  that  he  was  abso- 
lutely refused  the  privilege  to  fix  the  well,  there  was  the  let- 
ter of  appellant  dated  in  February,  repudiating  the  contract 
entirely, requesting  the  well  to  be  taken  up,  and  demanding  $14 
to  bo  paid  him  for  the  sewer  pipe  furnished  by  him.  This 
did  not  have  the  appearance  of  showing  that  appellant  wanted 
the  well  fixed  even  when  the  ground  got  loose  and  his  wife 
got  help,  as  he  had  testified.  This  letter  was  written  after  he 
had  put  appellee  to  the  trouble  and  expense  of  coming  from 
Michigan  to  La  Salle  county,  Illinois,  to  fix  the  well,  and  then 
sent  him  away  after  refusing  him  the  liberty  to  do  so.  This 
had  a  tendency  to  show  bad  faith  on  appellant's  part  and  the 
jury,  no  doubt,  so  considered  it,  which  we  think  they  had  a 
right  to  do  from  the  evidence.  The  appellee  showed  himself 
ready  and  willing  to  fill  his  contract  to  the  letter.  If  the  jury 
found  this  issue  in  appellee's  favor,  that  establishes  the  fact 
that  it  was  appellant's  own  fault  that  the  well  did  not  furnish 
the  desired  quantity  of  water.     It  was  in  evidence  also  that 
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the  pump  pipe  which  appellant  put  in  was  only  about  sixty- 
five  feet  long  and  the  well  eighty-six  feet  deep.  The  appel- 
lant put  in  this  pump  himself.  If  there  was  any  faihire  in  the 
supply  of  water  because  the  pump  pipe  was  not  long  enough, 
that  was  appellant's  own  fault  and  was  a  question  the  jury 
had  a  right  to  consider.  We  have  examined  the  instructions 
carefully  and  find  as  a  whole  they  fairly  present  the  law  in 
the  case  and  no  material  error  was  committed  by  refusal  of 
appellant's  refused  instructions. 

The  judgment  is  affii-med. 

Judgment  affirmed. 


Union  Drainage  District  Number  One,  in  etc., 

V. 

Francis  J.  O'Reilly. 

Drainage — Mandamus  to  Compel  Building  of  Bridge — Adinif^Rion  of 
Liability  in  Open  Court — Bridge  Outside  Drainagf  District — Drainage 
Statute,  Sec,  74, 

1.  The  admission  of  a  legiU  liability  by  a  party,  in  open  court,  during 
the  progress  of  a  trial,  against  such  party's  interest,  by  which  the  adverse 
party  is  misled  to  his  disadvantage,  is  binding  upon  the  party  making  such 
admission. 

2.  Under  section  74  of  the  drainage  statute  there  is  no  distinction  as  to 
the  liability  of  the  commissioners  to  build  a  bridge  across  an  outlet  witllin 
or  without  the  drainage  district. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Co.nrt  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  C.  H.  Payson,  for  appellant. 

Messrs.  Kay  &  Euans,  for  appellee. 

C.  B.  Smith,  J.  This  was  a  petition  for  a  mandamus  to 
compel  appellant  to  build  a  bridge  across  an  outlet  to  its  sys- 
tem of  drainage  under  the  provision  of  the  act  to  provide  for 
drainage  for  agricultural  and  sanitary  purposes. 
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The  petition  for  the  peremptory  writ  of  mandamus  set  up 
Bnbstantially  the  following  state  of  facts  in  due  form: 

That  appellant  as  a  properly  and  lawfully  organized  drain- 
age district  had  entered  upon  a  system  of  drainage,  wholly 
within  the  townships  of  Askum  and  Danforth,  in  Iroquois 
county,  and  that  after  its  system  of  drainage  had  been  com- 
pleted, tlie  commissioners  discovered  that  the  outlet  for  such 
drainage  was  not  suflScient  to  carry  oflE  the  water  resulting 
from  its  ditches,  and  that  it  was  necessary  to  extend  the  main 
channel  or  outlet  for  the  water  beyond  the  boundaries  of  the 
district,  in  order  to  obtain  a  proper  outlet;  and  tlie  commis- 
sioners having  failed  to  agree  with  appellee  upon  the  amount 
of  damages  to  which  he  would  be  entitled  for  allowing  such 
outlet  and  extension  to  be'  opened  through  a  natural  water- 
course across  his  farm,  that  thereupon  on  the  21st  day  of 
May,  18S8,  the  said  drainage  commissioners  filed  their  peti- 
tion in  the  Circuit  Court  of  said  county  setting  up  the  organ- 
ization of  the  drainage  district  and  that  it  required  an  outlet  for 
Buch  district  across  the  land  of  appellee  and  others,  through 
a  natural  channel  crossing  his  land,  and  that  they  had  been 
unable  to  agree  with  him  upon  the  amount  of  compensation 
he  should  have,  and  concluded  with  a  prayer  that  the  court 
would  proceed  to  assess  appellee's  damages  according  to  the 
statute,  etc. 

The  petition  further  alleges  that  the  court  assessed  appel- 
lee's damages  at  $223.97,  and  that  judgijient  was  rendered 
npon  the  verdict  of  the  jury;  that  the  same  had  been  paid 
appellee,  and  that  the  commissioners  then  went  upon  the  land 
of  appellee  and  took  possession  of  his  land  and  constructed 
and  deepened  the  natural  channel  across  his  land  for  the  pur- 
poses of  such  outlet  according  to  the  plans  and  specifications 
filed  with  the  clerk;  that  the  lands  of  appellee  are  fenced 
farm  lands,  and  that  in  order  to  farm  them,  it  is  necessary  to 
cross  and  recrossthe  ditch;  that  prior  to  the  deepening  of  the 
chaim^l,  appellant  did  farm  the  land  and  cross  and  recross 
the  ditch  without  trouble,  but  that  since  the  ditch  is  dug 
deeper,  he  can  not  cross  the  same  without  a  bridge,  and  ap. 
pellee  avers  that  since  the  completion  of  said  outlet  he  has 
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freqacDtlj  asked  and  requested  the  commissioDers  to  build 
Lim  a  bridge  on  his  farm  across  the  ditch,  but  that  they 
refused  so  to  do  and  that  they  allso  have  refused  to  contract 
with  ap)H}lIee  for  the  building  such  bridge. 

Tlie  i^tition  further  alleges  that  by  virtue  of  the  74th  sec- 
tion of  said  statutes  under  which  the  drainage  district  was 
organized  and  said  pn.»ooedings  were  had,  it  is  provided  that 
there  shall  be  constructed  at  least  one  bridge  or  proper  passage- 
way over  each  oj^n  drain  where  the  same  crosses  any  inclosed 
liold  or  |>arcel  of  land,  and  the  costs  of  such  construction  shall 
be  char^nl  as  a  part  of  the  construction  of  said  drain,  and 
such  bridge  or  j>assageway  shall  be  maintained  by  such 
comniiN^ivners*  from  the  district  fund;  provided^  the  com- 
nii^ionor?  may  contract  with  the  owners  of  land  crossed  by 
such  drain  to  maintain  such  bridge  or  crossino:.  It  is  fur- 
ther  stated  in  the  ^Kn:iiv»n  that  n[K>n  the  trial  of  the  con- 
domnaiiou  case,  **that  the  jury  were  told,  before  they 
returned  their  verdict,  bv  the  atiornev  for  the  commissioners, 
SiH?aking  in  li:o:r  bcha'f,  and  so  authorized  the  judge  then  pre- 
sid-r.iT*  vorlv.i'!y  to  ii^strucl  said  jury,  that  in  estimating  tlie 
cviajviisativ^n  ar.J  dau:-^  to  apix*"ee  for  said  right  of  way 
over  said  !and  thoy  slivu'd  not  allow  any  sum  to  said  petitioner 
for  or  on  accvn;nt  of  bui'dir.*:  a  bridire  over  said  drain  on 
aviv'Ws  \tr.d,  beoau^e  said  o.^n:iiiissioners  were,  and  would 
he,  c.^rnivr.ovi  to  n:Ake  said  brivl^  under  said  section  74  of  the 

A:  :<!'\t::;  i:.:orix^>ed  a  ^^r.ora'  a::d  s;>ec:al  demurrer  to  this 
pe:i:>. ::.  lu:  i;.e  cvn;rt  overm'ed  the  demurrer,  and  appellant 
dvv''::::.^  tour-swcr  :;:r:::or,  iv-iJcsi  bv  its  demurrer,  and  there- 
fv^n?  tl:o  c\  ::rt  ^avo  *:;.:^:i:-v::t  ajrA:::st  arK^y.ant  and  awarded 
t::e  xx^rv^irvivrv  wriu  vv:u:x^^M:\c  ai  ix'V^rjt  to  build  a  bridge. 
Frvru  t:.is  "':;a^:::or.t  a:  ;v  iu;  a.  :<^  s  and  assicns  for  error 
the  ao:\  ri  o:  :i;e  cvur;  ;n  o\err-':r^  its  demurrer.  The  suf- 
ro:cr.v*v  of  *:;e  wrvlvi:  is  tI:o  v^ulv  cucstion  before  us  and 

•  >  mm 

iiivoAes  the  cv.tstruv-iiv:!  of  ihe  srjitute  r^'aiini:  to  the  con- 
strue: ivu  o:  >r;ic<^>  v\cr  Jrjw:r^ix^:i>;ru.v*:ed  ouls.de  tlie  limits 
V :  ;::e  vV.strv':.  T.,<^  viv  :;:.,rrvr  i.ir::  :s  jl  *  :l.e  material  facts  in 
;!  e  ;\:*:\t^,  >*xv'.  y\.iv:cvL  AVo  :M:;i  ;le  jt::;;on  was  good 
dkVvi  riv^i  olc^oxiv  us  to  l^.e  ccr.:urr>er. 
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The  proceedings  of  the  commissioners  aajainst  appellee  to 
have  his  compensation  assessed  for  their  ontlet  was  an  ordi- 
nary condemnation  proceeding,  under  the  4l6t  section  of  the  act 
of  1885,  p.  91,  nnder  the  power  of  eminent  domain,  while 
the  damages  for  drains  or  ditches  witliin  the  district  are 
assessed  nnder  the  provisions  of  Sees.  19  and  20.  The  peti- 
tion recites  tliat  in  the  condemnation  proceedings  the  court 
instructed  the  jury,  on  motion  of  appellant,  not  to  allow  any 
damages  for  building  the  bridge,  as  apj^llant  was  bound  to 
and  would  build  the  bridge,  and  without  objection,  at  the 
time,  from  appellee;  we  are  bound  to  reverse  the  ordinary 
presumption  indulged  in  all  condemnation  proceedings,  that 
the  jury  allowed  all  dam?ige3  to  which  the  party  was  entitled, 
because  the  fact  is  here  stated  that  the  jury  are  directed,  both 
by  the  court  and  by  counsel  for  ap])el]ant,  not  to  allow  such 
damages  as  would  result  from  a  want  of  a  bridge.  It  was  an 
admission  of  a  legal  liability  made  in  open  court  by  appellant 
in  the  progress  of  a  trial,  against  Jiis  interests,  by  which  the 
adverse  party  was  misled  to  his  prejudice,  and  appellant  can 
not  now  insist  that  he  shall  not  be  bound  by  such  admission 
and  such  agreement  Appellant  can  not  complain  that  appel- 
lee accepted  their  offer  to  build  the  bridge  and  thereupon 
waived  his  right  to  have  the  whole  amount  of  damages 
assessetl  in  the  condemnation  proceedings. 

We  also  think  the  74th  section  of  the  statute  makes  no  dis- 
tinction between  the  liability  and  duty  of  the  commissioners 
to  build  a  bridge,  within  or  without  the  organized  district, 
across  the  drains  or  ditches.  We  perceive  no  reason  for  any 
such  distinction.  It  was  the  manifest  purpose  of  the  Legisla- 
ture that  deep  and  impassable  ditches,  made  necessary  through 
farms  for  drainage  piirposes,  should  be  bridged  so  as  to  restore, 
as  far  as  possible,  the  usefulness  of  the  farms  they  crossed, 
and  this  burden  was  made  a  charge  upon  the  entire  district 
for  the  benefits  they  derived  from  such  drainage.  This 
drainage  would  be  worthless  without  a  sufficient  outlet,  and 
^e  see  no  reason  for  relieving  the  district  from  the  burden  of 
building  and  maintaining  bridges  where  they  are  compelled  to 
seek  an  outlet  across  farms  outside  tlie  district.    Digging  a 
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deep  and  impassable  ditch  across  appellee's  farm  outside  the 
district  made  a  bridge  just  as  necessary  to  him  as  it  wonld  be 
to  a  land  owner  within  the  district  under  like  circumstances. 
We  do  not  desire  to  be  understood,  however,  as  holding 
that  in  all  cases  when  a  natural  outlet  or  watercourse  is  used 
or  condemned  outside  a  drainage  district  for  the  purpose  of 
an  outlet  for  sueh  disti'ict,  that  the  district  Would  be  compelled 
to  bridge  all  such  outlets  or  watercourses  without  reference 
to  their  size  or  character.  We  can  see  how  it  might  be  most 
unreasonable  or  oppressive  to  require  the  bridging  of  any  and 
all  natural  watercourses  used  for  an  outlet;  but  if  the  char- 
acter of  the  outlet  or  stream  be  of  such  size  or  character  that 
the  district  should  bo  relieved  from  bridging  it,  such  facts 
should  be  brought  to  the  attention  of  the  court  by  plea  or 
answer,  if  they  do  not  appear  in  the  petition.  Finding  no 
error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed^ 


Hubert  Reynolds  et  al. 

V. 

The    Milks    Grove  Special  Drainage  District 

ET  AL. 

Drainage — Taxes — Levying  and  CoUeefion  qf-^Court  qf  Chaneety-' 
Jurisdiction  qf— Correction  qf  Irregularities, 

A  bill  in  chancery  seeking;  to  enjoin  drainage  comniispioners  from  levying 
and  collecting  tuxes,  is  properly  dismi^ed  for  want  of  jurisdiction  where 
itnppean  on  its  face  that  the  commissioners  were  acting  within  their 
powers. 

[Opinion  filed  December  16, 1889.] 

Appkal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 
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—        -  —  ^---  I  ^ 

Mr.  C.  H.  Tayson,  for  appellants. 
Messrs.  Kat  &  Euans,  for  appellees. 

O.  B.  Smith,  J.  This  was  a  bill  in  chancery  filed  by  appel- 
lants against  the  Milks  Grove  Drainage  District  of  Iroquois 
County,  Illinpis,  and  tlie  unknown  owners  and  holders  of  the 
bonds  of  said  district,  which  had  before  then  been  issued  and 
sold  bv  the  commissioners  of  the  district.  The  bill  recites 
the  organization  of  the  district,  and  goes  at  length  into  the 
details  leading  up  to  its  complete  organization,  giving  the 
survey  and  platting  the  first  or  main  ditch  in  the  district,  and 
alleges  that  it  was  only  through  false  and  fraudulent  repre- 
sentation on  the  part  of  the  commissioners  and  others  that 
there  was  to  be  but  one  ditch  dug  ;  that  enough  names  were 
secured  to  the  petition  to  organize  the  district.  It  is  alleged 
that  nnder  the  original  survey  and  platting  it  was  ascertained 
that  the  cost  of  the  proposed  drain  would  be  $14:,047.50;  that 
there  was  but  one  classification  of  the  land  within  the  dis- 
trict and  that  the  assessment  of  the  first  levy  of  $14,041.50 
was  made  with  reference  to  the  full  amount  of  benefits  to  be 
derived  from  theditch  by  the  various  land  owners.  Itis  alleged 
that  after  the  commissionera  entered  upon  the  construction  of 
the  fii-st  and  main  ditch  and  before  they  liad  completed  it 
they  determined  to  make  a  number  of  lateral  drains  or 
ditches,  and  with  that  end  in  view,  directed  their  surveyor  to 
proceed  to  locate  and  plat  eighteen  lateral  ditches  within  the 
territory  of  the  district,  which  he  proceeded  to  do,  and  upon 
filing  his  report  he  also  filed  the  estimated  cost  of  such  addi- 
tional or  lateral  drains,  fixing  the  cost  at  ?20,000.  The  report 
and  plat  located  all  the  new  drains,  giving  their  size,  length 
and  direction.  Afterward,  in  October,  1886,  the  commis- 
sioners tiled  their  tax  list,  showing  the  amount  assessed  to 
each  tract  of  land,  without  having  made  a  new  or  different 
classification  from  the  one  nsed  for  the  original  ditch. 

The  bill  further  alleges  that  the  assessment  of  the  second 
tax  on  the  basis  of  the  original  classification  was  unequal  and 
unjust,  and  not  in  proportion  to  the  benefit  derived  by  the 
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diiferent  land  owners,  andiurther  charges  that  the  sum  of  the 
two  levies  is  in  excess  of  the  benefit  derived  by  the  land 
owners  and  in  excess  of  the  constitutional  limit  of  taxation. 
Tlie  bill  also  alleges  that  the  complainants  have  had  no  oppor- 
tunity of  showing  that  the  second  levy  was  unjust  and 
oppressive  until  the  filing  of  the  bill,  and  that  no  notice  was 
ever  given  them  or  either  of  them.  That  the  second  survey 
or  assessment  was  to  be  made,  and  that  thoy  were  not 
informed  thereof  in  any  wise,  until  after  filing  of  the  second 
tax  list 

The  bill  prayed  for  an  injunction  restraining  the  commis- 
sioners from  doing  anything  until  the  second  levy,  and  asked 
that  the  collection  of  the  bonds  be  restrained,  etc. 

The  answer  admitted  the  organization  of  the  district,  mak- 
ing the  original  ditch,  making  both  levies  as  alleged,  and  the 
assessments  on  the  several  tracts  of  land  under  the  original 
classification,  and  the  necessity  for  these  lateral  drains;  that  it 
was  well  understood  by  all  concerned  that  these  lateral  drains 
were  to  be  made  as  a  part  of  the  work  in  hand  in  order  to 
drain  the  land,  and  that  complainants  fully  understood  that 
this  subsequent  work  was  to  be  undertaken  and  done.  The 
answer  denies  that  the  tax  is  excessive  or  equal  in  any  case 
to  the  benefits.  Denies  the  jurisdiction  of  the  Circuit  Court 
and  denies  all  fraud,  etc.     The  answer  was  sworn  to. 

The  foregoing  recital  contains  the  substance  of  the  bill  and 
answer.  At  the  March  term  of  court,  18S9,  the  defendant 
moved  to  dissolve  the  injunction  upon  bill  and  answer,  which 
motion  the  court  allowed  and  dismissed  the  bill.  Appellants 
now  bring  the  record  here  by  appeal  and  assign  the  action  of 
the  court  in  dissolving  the  injunction  and  dismissing  the  bill 
as  error. 

We  shall  only  consider  the  question  of  the  jurisdiction 
of  the  Circuit  Court  to  entertain  this  bill,  for  the  cor- 
rect answer  to  that  question  must  be  fatal  to  appellants. 
The  bill  admits  the  legal  existence  of  the  drainage  district 
and  that  the  commissioners  were  lawfully  in  the  discharge  of 
their  duty  when  they  entered  upon  the  work.  It  is  clear 
from  the  averments  in  the  bill,  without  any  reference  to  the 
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answer,  that  the  commiesioners  bad  jurisdiction  both  of  the 
subject-nuitter  and  the  persons  of  the  complainants.  The 
land  under  certain  circumstances  was  subject  to  be  assessed 
for  this  drainage  by  these  drainage  commissioners.  The  land 
covered  by  these  eighteen  lateral  ditches  was  all  within  the 
boundaries  of  the  district  and  might  be  assessed  under  the 
statute  for  the  purpose  of  drainage.  The  41st  section  of  the 
drainage  act  of  1886,  clearly  and  expressly  contemplates  an 
extension  of  the  original  plan  of  drainage,  and  provides  that  if 
from  any  cause  the  lands  in  the  district  are  not  properly  drained, 
then  the  commissioners  shall  use  the  corporate  funds  to  carry 
out  the  original  purpose,  so  that  all  the  lands  shall  have  their 
proper  and  equal  benefits  as  contemplated  when  the  lands  were 
classified;  and  it  also  provides  that  if  the  original  levy  shall  not 
produce  sufficient  funds  for  that  purpose,  then  the  commis- 
sioners shall  make  a  new  tax  levy.  In  sections  21  and  60  of 
the  same  act  it  is  provided  that  the  classifications,  when  estab- 
lished, shall  remain  as  a  basis  for  such  levy  of  taxes  as  may 
be  needed  for  the  lawful  and  proper  purpose  of  the  drainage 
district.  Under  these  sections  of  the  statute  it  is  very  clear 
that  the  commissioners  were  doing  what  the  law  at  least  per- 
mitted, if  not  required  at  their  hands,  and  were,  therefore 
within  their  jurisdiction.  Whether  they  were  proceeding  in 
strict  conformity  with  all  the  requirements  of  the  statute  it 
is  not  necessary  to  inquire,  for  if  they  had  jurisdiction  and 
the  property  was  subject  to  be  assessed  or  taxed  for  the  pur- 
pose of  drainage,  then  it  is  well  settled  that  a  court  of  chancery 
will  not  interfere  by  bill  or  injunction  to  stop  its  collec- 
tion, or  to  inquire  into  the  regularity  of  the  proceedings  of 
the  officer  appointed  by  law  to  assess  and  collect  the  tax. 
Buck  V.  The  People,  78  III.  560;  Thatcher  v.  The  People,  79 
111.  597. 

Appellants  urge  in  their  bill  that  they  were  not  notified  by 
the  commissioners  of  this  second  levy  and  assessment,  but 
there  is  no  direct  averment  in  the  bill  that  they  did  not  know 
of  it  so  as  to  appear  before  the  commissioners  and  object  to 
it.    This  was  their  duty,  and  if  aggrieved  by  the  action  of  the 
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commissionors  it  was  their  datj  to  appeal.     Blake  ▼.  Tlie 
People,  109  111.  504. 

An  appeal  gave  the  parties  an  adequate  remedy  and  it  was 
their  duty  to  nee  that  remedy.  Keigwin  v.  Drainage  Corn's, 
115  111.  347;  Turley  v.  The  People  ex  reU,  116  111.  433;  Morrell 
V.  Drainage  District,  118  111.  139. 

But  aside  from  the  inflexible  rule  that  a  court  of  chancery 
will  not  interfere  to  enjoin  a  tax  for  mere  irregularity  not 
affecting  the  jurisdiction,  it  has  been  recently  decided  by  the 
Supremo  Oourt  of  this  State  in  the  case  of  the  People  ex  rel., 
etc.,  V.  Chapman,  19  N.  E.  Eeporter,  872,  filed  at  Ottawa,  Jaa- 
nary  25,  1889.  that  no  notice  to  the  parties  of  a  second  assess- 
ment is  required  under  the  statute.  Finding  as  we  do  that 
the  commissioners  were  acting  within  tiieir  jurisdiction  both 
as  to  persons  and  subject-matter  of  the  suit,  and  that  the 
statute  authorized  the  tax,  we  hold  that  the  Circuit  Court 
properly  refused  to  entertain  jurisdiction  of  the  bill  in  this 
case  for  the  correction  of  mere  irregularities,  and  the  motion 
to  dissolve  the  injunction  and  dismiss  the  bill  was  properly 
allowed  and  the  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmecL 


Edwaed  Wilson 

V. 

Harmon  Makshall. 


Landlord  and  Tenant — Rental  of  House  hy  Landlord  for  Use  of  Fartn 
Tenant — Expiration  of  Leasee — Holding  over — Liability  of  Grantee  of 
Otcner  of  Farm  to  lessor  qf  Tenant  House. 

Upon  the  case  stated,  this  court  holds  that  the  prrantee  of  the  owner  of  a 
farm  was  not  liable  to  the  owner  of  a  tenant  house  which  had  been  leased 
by  his  grantor  for  the  me  of  his  farm  tenant,  for  the  rent  of  such  tenant 
house,  subsequent  to  the  expiration  of  an  express  contract  in  existence  at  the 
time  of  the  sale  of  the  farm,  though  the  tenant  continued  to  occupy  the 
house. 

[Opinion  filed  December  16,  1889.] 
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Appeal  from  the  Circuit  Court  of  Bock  Island  County; 
the  Hon.  Akthuk  A.  Smith,  Judge,  presiding. 

Mr.  Bird  Bickfobd,  for  appellant 

Messrs.  Sweeny  &  Walker,  for  appellee. 

When  the  appellant  sncceedcd  to  the  rights  of  Preston  and 
Morey  in  the  land  and  crops  on  October  12,  1887,  one-fourth 
of  the  year  yet  remained,  and  he,  as  assignee  of  the  crop, 
became  liable  to  the  appellee  for  the  rent  of  that  year,  and 
likewise  became  the  tenant  of  the  appellee.  The  occupancy  of 
the  appellee's  house  by  Enright  was  the  possession  of  Preston, 
Morey  and  the  appellant,  and  made  them  tenants  of  appellee ; 
and  this  relation  of  tenant  and  landlord  existed  between  appel- 
lant and  appellee  from  the  time  he  succeeded  to  the  rights 
of  Preston  and  Morey  on  October  12,  1887,  to  March  1, 1888. 

And  this  relation  so  existing  then,  and  the  occupancy 
remaining  the  same  after  March  1,  1888,  without  any  new 
arrangement,  the  law  says  that  the  old  relation  continued 
upon  the  same  terms.  Taylor's  Landlord  &  Tenant,  Sees.  22, 
625;  Prickett  v.  Ritter,  l&Ill.  97;  Hunt  v.  Morton,  18  111.  76; 
McKinney  v.  Peck,  28  111.  174;  Clapp  v.  Noble,  84  111,  64^ 
Clinton  Wire  C.  Co.  v.  Gardner,  99  III.  160;  Webster  v 
Nichols,  104  111.  173. 

Laoby,  J.  This  suit  was  commenced  by  appellee  against 
appellant  before  a  justice  of  the  peace.  The  cause  of  action 
sued  on  by  appellee  is  as  follows:  In  18S6  one  Preston, 
residing  in  La  Salle  county,  and  owning  a  farm  in  Rock 
Island  county,  employed  one  Zimmerman  to  superintend  the 
renting  of  it.  The  latter  rented  it  to  one  Enright  for  the 
year  1886,  commencing  the  first  day  of  March  of  that  year, 
for  one  year.  The  farm  not  having  a  house  oq  it  for  a  tenant, 
Preston,  through  his  agent,  Zimmerman,  bargained  with  appel- 
lee for  the  rental  of  his  house  for  one  year  for  a  rental  of  $48 
per  year,  the  rent  to  be  paid  out  of  the  first  crop  har- 
vested (that  is,  Preston's  share);  and  Preston's  tenant,  Enright, 
moved  into  appellee's  house  and  worked  the  land  and  still 
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holds  the  house,  and  is  still  on  the  farm,  but  under  a  ne  leaf^e 
made  in  April,  1888,  bj  appellant,  the  then  owner  of  the 
farm.  After  the  expiration  of  the  lease  to  the  /arm  from 
Preston  to  Enright,  the  latter,  at  the  end  of  that  year,  con- 
tinned  to  occnpy  the  farm  for  another  year  without  any  new 
contract  of  renting,  on  the  same  terms;  also  continued  to 
occupy  the  house  of  the  appellee  on  the  same  terms.  For 
the  first  year  the  rent  of  appellee's  house  was  paid,  and  appel- 
lee hasreceived  his  entire  rent  for  the  year  1887,  and  this  suit 
is  brought  by  appellee  to  recover  the  rent  for  the  year  1888. 
In  June,  1887,  Preston  made  a  voluntary  assignment  of  all  his 
real  and  personal  estate  to  Morey,  the  assignee,  f6r  the  bene- 
fit of  his  creditors.  On  the  17th  day  of  October,  1887, 
Morey,  as  assignee  of  Preston,  conveyed  the  farm  in  question 
to  the  appellant,  Wilson.  The'  deed  conveyed  the  land  to 
appellant  absolutely,  subject  tq  all  unpaid  taxes  and  to  all  liens' 
and  incumbrances,  and  it  is  added,  ^'together  with  the  share  of 
the  crops  belonging  to  Preston  and  grown  thereon,  together 
with  all  the  improvements,  rights,  privileges  and  appurte- 
nances, subject  to  all  liens  and  incumbrances,  unless  expressly 
excepted,  released  or  discharged,  and  subject  to  all  terms  and 
conditions,"  etc 

On  the  19th  day  of  April,  1888,  the  appellant  went  from 
his  home  in  La  Salle  county,  to  Bock  Island,  to  where  bis 
farm  was  situated,  and  found  the  tenant  had  sown  some  of  the 
land  in  rye  and  was  proceeding  to  farm  it  for  the  year  1888, 
when  he  leased  the  land  to  Euright,  executing  an  entire  new 
lease,  in  which  the  appellee  was  not  considered,  and  in  which 
no  agreement  was  made  to  pay  appellee  any  part  of  his  rent. 
It  appears  from  the  evidence  that  appellant  never  at  any  time 
made  any  express  agreement  with  appellee  to  pay  him  his  rent 
for  the  house,  and  unless  an  agreement  can  be  implied  ae  a 
legal  result  from  the  facts,  no  recovery  can  be  had.  The  court 
below  tried  the  case  without  a  jury,  and  gave  judgment 
against  appellant  for  the  rent  of  the  house — $48  for  the  year 
1888,  from  which  judgment  this  ap|)eal  is  taken.  As  regards 
the  crops  of  1887  or  Preston's  rent  conveyed  to  appellant 
subject  to  all  liens,  it  will  not  be  denied  that  if  appellant 
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received  them  in  an  amount  sufficient  to  yoij  appellee's  house 
rent  he  would  have  been  liable  for  the  rent.  But  as  the  rent 
for  1887  has  been  paid,  we  need  not  notice  that  question  f uz*- 
ther.  The  only  question  remaining  to  be  considered,  is  as  to 
his  liability  to  pay  appellee's  house  rent  for  the  year  1888. 
TJie  liability  of  tiie  appellee,  if  we  can  understand  the  propo- 
sition, is  that  Enright,  because  he  had  remained  during  the 
year  1887,  and  had  had  no  notice  to  quit,  became  a  tenant  of 
appellant  from  year  to  year,  and  after  the  first  day  of  March, 
1888,  still  being  in  possession  and  cultivating  the  land,  was 
then  a  tenant  of  appellee,  with  right  to  hold  the  premises  for 
the  year  1888;  that  the  appellant,  by  allowing  this  to  take 
place,  ^'  elected  to  rent  the  appellee's  house  for  the  year  18S8 
on  the  same  terms  that  Preston  had  agreed  to  pay,"  to  witj 
|48  for  the  year,  '*  and  succeeded  to  the  rights  of  and  became 
bound  to  perform  the  covenants  of  his  grant  to  Preston." 
Citing  K.  S.^  Chap.  80,  Sees.  14  and  15.  It  is  insisted  also 
that  those  rights  having  become  fixed,  appellee  could  not 
change  them  by  making  a  new  lease  to  Enright.  And  that 
the  lease  in  April,  18S8,  to  Enright,  could  have  no  effect  to 
release  appellant.  We  are  unable  to  accede  to  thfe  claim  made 
by  the  appellee  in  regard  to  the  supposed  accruing  liability 
of  appellant  for  the  rent  of  the  house  for  the  year  1888. 
Tlie  statute  cited  provides  in  substance  as  follows:  ^^ Sec- 
tion 14.  Grantees  of  any  demised  land  shall  have  the 
same  remedies,  by  action  or  otherwise,  for  the  non  perform- 
ance of  any  agreement  in  the  lease,  or  for  the  recovery 
of  any  rent,  etc.,  as  their  grantor  or  lessor  might  have  had  if 
such  reversion  had  remained  in  such  lessor."  Section  15  pro- 
vides to  the  converse  of  the  above,  and  gives  the  lessees  of 
any  land  the  same  remedy,  by  action  or  otherwise,  against  the 
lessor,  his  grantors,  assigns  or  personal  representatives,  for 
breach  of  any  agreement  in  such  lease,  as  such  lessee  might 
Iiave  had  against  his  immediate  lessor.  Provided^  this  section 
shall  have  no  application  against  incumbrances,  or  relating  to 
the  title  or  possession  of  the  premises  demised. 

We  are  nnable  to  see  how  the  above  statute  can  assist  the 
appellea    He  was  neither  the  lessee  of  the  demised  farm,  nor 
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the  grantee.  Ho  was  alien  to  the  title  in  any  way.  Euright 
was  the  lessee  of  the  original  owner,  Preston,  and  under  the 
statute  could  have  any  action  against  appellant,  Wilson,  as  the 
grantee  of  Preston,  through  his  assignee,  for  the  enforcement 
of  his  contract  of  leasing,  as  he  could  have  had  against  the  orig- 
inal lessor,  Preston;  and  the  appellant,Wilson, as  the  grantee 
of  Preston,  as  above  stated,  could  have  the  same  remedy  on 
the  lease  as  his  grantor.  But  how  could  appellee,  who  was 
an  entire  stranger  to  the  lease,  have  any  remedy  against 
appellant,  who  was  the  grantee  of  the  land  from  the  lessor  or 
Owner?  There  was  a  personal  contract  between  Preston  and 
appellee  with  reference  to  the  renting  of  the  house,  but  no 
privity  of  estate  as  to  the  farm  that  was  leased  to  Enright  alone, 
with  only  a  pledge  of  the  landlord's  rent  to  accrue  for  the  pay- 
ment of  the  house  rent.  This  we  do  not  regard  as  being  an  estate 
running  with  the  land.  After  appellant  became  the  grantee 
of  the  land,  there  was  neither  privity  of  contract  between  him 
and  the  appellee  as  to  the  payment  of  the  house  rent  nor  of 
estate  as  regarded  the  land,  and  hence  he  could  not  certainly 
be  regarded  as  the  tenant  of  appellee  for  the  house. 

The  class  of  security  given  by  Preston  to  appellee  for  the 
house  rent  was  a  mere  verbal  mortgage  of  the  landlord's 
share  of  the  crop  when  it  came  into  existence,  and  was  wholly 
collateral  to  any  estate  in  the  farm.  Such  lien  would  hold 
good  as  against  a  purchaser  like  appellant,  who  only  purchased 
Preston's  interest  in  the  rent,  subject  to  all  liens  existing  at 
the  time  of  the  execution  of  the  deed;  but  after  that  time, 
Preston,^having  parted  with  the  entire  estate  in  the  land,  could 
neither  rent  it  or  mortgage  it,  either  by  express  contract  or 
otherwise.  After  that  the  appellant  held  the  entire  estate  in 
the  land,  and  could  rent  it  or  not  as  he  liked.  He  could  accept 
Enright  as  his  tenant  on  any  terms  he  chose,  either  under  the 
terms  of  the  old  lease  or  exact  a  new  one.  The  appellee, 
having  no  right  to  claim  anything  through  Euright,  they 
being  strangers  to  each  other,  as  regards  the  contract  for  the 
house  renting,  and  having  only  required  a  lien  in  Preston's 
interest  in  his  share  of  the  crops  for  one  year,  by  contract 
personal   to  themselves,  could  claim  no  interest  in  the  crops 
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against  the  new  owner  of  the  laud  after  the  date  of  the 
assignee's  deed,  he  never  having  agreed  to  stand  good  for  the 
rent. 

What  agreement,  if  any,  Preston  had  with  Enright  in 
regard  to  famishing  hiin  the  h>use,  the  record  does  not 
inform  ns.  We  only  know  that  he  did  famish  him  the  hoaso 
and  made  himself  personally  responsible  for  it  as  well  as  gave  a 
pledge  of  his  share  of  the  crops,  and  that  Enright  occapied  it 
Aj8  far  as  the  record  discloses,  Enright  never  had  any  connec- 
tion with  this  contract  as  a  party,  in  the  slightest  degree; 
even  if  Preston  had  agreed  to  furnish  Enright  the  house,  he 
miglit  vacate  the  house  at  any  time  without  personal  respon- 
sibility to  any  one  so  far  as  the  proof  shows.  Preston  alone 
was  responsible  to  appellee  for  the  rent.  So  far  as  the  ques- 
tion involved  here  is  concerned,  Enright's  connection  with  the 
transaction  may  be  laid  out  of  view  entirely,  and  the  transac- 
tion considered  the  same  as  though  Preston  had  rented  the 
house  to  be  occupied  by  any  other  person,  or  for  his  own  use, 
and  the  lien  had  been  given  on  the  rents  of  this  land  as  secu- 
rity for  the  house  rent,  just  as  it  was  done  in  this  case.  In  that 
case,  had  Preston  continued  to  hold  the  house  the  same  as 
was  done,  after  the  expiration  of  the  year,  and  had  become 
tenant  from  year  to  year,  and  the  appellant  have  become 
the  purchaser  of  the  land  the  same  as  he  did,  could  appellant 
be  legally  held  responsible  for  the  rents  for  appellee's  house 
in  the  manner  here  contended  for?  After  appellant  became 
the  purchaser  and  took  possession  of  the  land  this  was  full 
notice  to  appellee  that  Preston  had  parted  with  his  title 
and  that  he  would  be  unable  to  secure  the  rent  as  heretofore, 
and  if  he  was  unwilling  to  take  Preston  for  the  rent  person- 
ally, he  had  his  remedy  to  put  an  end  to  Preston's  tenancy  of 
the  house,  or  force  him  to  give  new  security. 

The  fact  that  a  landlord  is  benefited  by  his  tenant  having  a 
house  to  live  in  will  not  make  such  landlord  liable  to  the 
owner  of  the  house  for  the  rent  due  from  the  tenant  or  any 
one  else  renting  the  house  for  him.  It  would  require  his 
own  personal  contract  to  make  him  so  liable. 

Even  if  Enright  had  leased  the  house  of  appellee,  neither 
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the  former  landlord,  unless  he  were  security  on  the  lease, 
nor  the  appellant,  who  succeeded  to  the  title,  would  be  liable 
for  the  house  rent.  This  is  self-evident,  because  appellee  does 
not  claim  title  through  Enright 

It  is  a  question  not  yet  decided  by  our  Supreme  Court,  so 
far  as  we  are  aware,  whether,  under  sections  14  and  15  of  the 
statute  above  cited,  attornment  to  the  grantee  of  the  lessor  on 
the  part  of  the  tenant  is  necessary  to  establish  the  relationship 
of  landlord  and  tenant,  under  existing  leases  between  the 
grantee  of  the  lessor  and  the  tenant  of  the  grantor.  Under  the 
former  statute  it  was  necessary.  The  language  of  the  above 
section  No.  14  is  not  materially  different  from  chapter  34, 
section  1,  32  Henry  YIII,  under  which  statute  it  was  held  in 
Fisher  v.  Deering,  60  111.  114,  and  other  cases,  that  attorn- 
ment was  necessary.  See  Schcidt  v.  Belz,  4  III.  App.  431.  In 
this  case,  although  there  was  no  attornment  by  Enright  to* 
appellant  prior  to  March  1,  1888,  and  in  fact  none  was  ever 
made,  as  we  regard  it,  it  is  not  necessary  to  decide  the  point, 
and  we  will  refrain  from  giving  an  opinion  here. 

From  what  has  been  said  it  will  be  seen  that  in  the  opinion 
of  this  court,  the  court  below  erred  in  finding  for  appellee. 
We  therefore  reverse  the  judgment  of  the  court  below,  with- 
out remanding,  as  there  appears  no  right  of  recovery. 

Jvdginent  reversed^ 
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V. 

Frank  Sobkowiak. 

Master  and  Servant — Personal  Injuries — Negligence  of  Master — Can 
irihutortf    Negligence — Incurring    Risk  by  Muster^ a  lArection — Fellow 
Servant — Excessive  Damages, 

1.    Where  a  master  orders  a  servant  into  a  place  of  known  danflfer,  if 
the  danger  is  not  absolnte  or  imminent,  so  that  the  injury  must  almost 
necessarily  result  from  obedience  to  the  order,  and  the  servant  obeys   the 
order  and  is*  injured,  the  master  can  not  afterword,  in  order  to  shield  biui- 
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Helf  from  responflibility.'be  allowed  to  say  that  the  servant  should  have 
disobeyed  the  order. 

2.  Instructions  submitting  to  the  jury  the  question  whether  or  not  a 
plaintiff  and  a  defendants  foreman  were  fellow-servants,  although  cor- 
rectly stating  the  law,  should  be  refused,  where  the  evidence  clearly  shows 
that  they  were  not. 

3.  In  the  case  presented  the  judgment  is  reversed,  because  excessive 
damai^es  were  allowed  by  the  jury;  it  also  appearing  that  a  misleading 
instruction  was  given  on  the  subject  thereof. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Chablks  Blahobabd,  Judge,  presiding. 

Messrs.  D.  Evans  and  Fowler  Brothers,  for  appellant. 

There  were  no  relations  or  conditions  between  appellee  and 
any  other  person,  that  forced  him  to  act  against  his  own  judg. 
ment,  and  he  thereby  put  himself  in  known  danger.  Plaintiff's 
every  act,  as  we  insist  this  record  discloses,  was  entirely  vol- 
untary upon  his  part,  and  with  a  full  knowledge  of  all  the 
perils  surrounding  this  work.  If  this  be  so,  then  he  can  not 
recover.  Pennsylvania  Co.  v.  Lynch,  90  111.  334 ;  St.  Louis  & 
Southwestern  Ky.  Co.  v.  Britz,  72  111.  261;  Clark  v.  C,  B.  & 
Q.  K.  R  Co.,  92  111.  48;  Camp  Point  Mfg.  Co.  v.  Ballon, 
71  111.  418;  Simmons  v.  Chicago  &  Tomah  R.  R.  Co.,  110  111. 
347;  Naylor  v.  Chicago  &  Northwestern  R.  R  Co.,  53  Wis. 
661;  Morey  v.  Lower  Vein  Coal  Co.,  65  la.  671;  Hughes  v, 
W.  &  St.  P.  R  R  Co.,  27  Minn.  137;  Chi.  &  N.  W.  Ry.  Co. 
V.  Ward,  61  111.  130;  Columbus,  etc.,  Ry.  Co.  v.  Troesch,  68 
111.  546. 

"  In  order  to  justify  plaintiff's  conduct  under  circumstances 
otherwise  questionable,  it  must  appear  that  it  actually  pro- 
ceeded from  defendant,  or  some  agent  for  whose  act  he  was 
responsible,  and  even  then  such  advice  will  not  be  sufficient 
excuse  if  the  defendant  was  clearly  not  as  well  aware  of  the 
actual  danger  as  the  plaintiff  was,  or  if,  the  advice  being  given 
only  by  an  agent  of  the  defendant,  under  a  mere  genei*al  or 
implied  authority,  the  circumstances  were  such  that  the 
plaintiff  could  not  reasonably  have  believed  that  the  defend- 
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ant  intended  to  authorize  the  agent's  Act.     Neither  can  the 

plaintiff  excuse  himself  on  this  ground  for  taking  an  unmis- 

takahly improper  risk^    *    *    *    nor  when  plaintiff  might  hiin- 

eelf  think  the  question  of  negligence  doubtful."     Shearm.  & 

Red.  on  Neg.,  Sec.  91;  District  of  Columbia  v.  McElligott,  117 

U.  S.  621. 

If  the  act  which  a  servant  is  ordered  to  do  is  obviously 

dangerous  *  *  *  he  can  not  recover.  Cassidy  v.  Maine 
Centrul  K.  R.  Co.,  76  Maine,  488 ;  Ki'esanowski  v.  Northern 
Pacific R.R.  Co.,  18 Fed.  Rep.  229;  St., etc.,  R.R.O0.  v.  Rosen- 
berry,  45  Ark.  256;  see,  also,  Taylor  v.  C.  &  N.  W.  Ry. 
Co.,  K  W.  Rep.,  Vol.  11,  p.  24;  Strohlendorf  v.  Rosenthal,  30 
Wis.  674;  Norey  v.  Lower  Vein  Coal  Co.,  55  Iowa,  671;  Sullivan 
V.  India  Manufacturing  Co.,  113  Mass.  396;  Ladd  v.  New  Bed- 
ford R.  R.  Co.,  119  Mass.  413;  T.  W.  &  W.  R.  R.  Co.  v. 
Asbury,  84  111.  429 ;  T.  W.  &  W.  R.  R.  Co.  v.  Moore,  77  III. 
217;  I.  B.  &  W.  R.  R  Co.  v.  Flani^an,  77  111.  365;  0.  R.  I. 
&  P.  R.  R.  Co.  V.  Clark,  11  111.  App.  104. 

By  the  twelfth  refused  instruction,  and,  in  fact,  by  several 
others  that  were  refused  by  the  court,  we  sought  to  submit 
the  question,  whether  or  not  this  man  Keily  was  a  fellow- 
servant  of  the  other  employes,  to  the  jury.  It  is  properly  a 
question  of  fact  and  should  have  been  submitted  to  this  jury. 
I.  &  St.  L.  R  R,  Co.  V.  Morgenstern,  106  111.  216;  C.  &  E.  I. 
R  R.  Co.  V.  Geary,  110  111.  372;  Abend  v.  T.  H.  &  I.  R  R. 
Co.,  Ill  111.  202;  Stafford  v.  C.,'  B.  &  Q.  R  R  Co.,  114  III. 
244;  C,  B.  &  Q.  R  R  Co.  v.  Bell,  112  III.  366;  see,  also,  The 
Great  Western  Railroad  Co.  v.  Hawarth,  39111.  346;  Chicago 
&  Alton  R.  R  Co.  v.  Pennell,  94  III.  448. 

Messrs.  Duncan,  O'Connor  &  Gilbert,  for  appellee. 

In  the  case  at  bar  the  evidence  shows  bevond  all  doubt 
that  Keily  was  much  better  informed  as  to  the  condition 
of  this  bank  than  the  plaintiff,  and  that,  notwithstanding 
this  knowledge,  he  expressly  commanded  the  plaintiff  to 
incur  the  danger,  and  the  law  is  well  settled  that  under 
such  circumstances  the  jury  are  authorized  to  find  that  tlie 
party  injured  is  not  guilty  of  contributory  negligence. 
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Thus,  in  Pennsylvania  Co.  v.  Lynch,  90  111.  331,  the  first 
case  cited  by  counsel  for  appellant,  the  court  say: 

**  When  the  defects  in  the  machinery  or  other  appliances 
are  as  well  known  to  the  servant  as  to  the  master,  the 
servant  must  be  regarded  as  voluntarily  incurring  the  risk 
resulting  from  its  use,  unless  the  master,  by  urging  on  the 
servant,  or  coercing  him  into  danger,  or  in  some  other  way, 
contributes  to  his  injury."  See  Wood  on  Master  and  Servant, 
Sec.  178. 

For  a  full  discussion  of  the  question,  see  the  exhaustive  note 
to  Bnzzell  v.  Laconia  Mfg.  Co.,  77  American  Decisions,  222 ; 
Paterson  v.  Wallace,  1  Macq.  748;  C.  &  N.  W.  Ey.  Co.  v. 
Bayfield,  37  Mich.  205;  Shearman  and  Rediield  on  Negli- 
gence, See.  91  and  cases  cited,  and  Sec.  186;  Bradley  v.  N. 
Y.  *C.  R.  R  Co.,  62  N.  Y.  99;  Patterson  v.  P.  &  C.  R.  R. 
Co.,  76  Penn.  St.  389;  L.  S.  &  M.  S.  Ry.  Co.  v.  Lavalley,  36 
Ohio  St  221;  Lalor  v.  C,  B.  &  Q.  R.  R.  Co.,  52  111.  401. 

It  is  plain  that  upon  the  undisputed  facts  there  could  be 
no  controversy  that  Keily  was  not  a  fellow-servant  of  the 
plaintiff,  and  the  facts  being  undisputed,  the  question 
whether  they  were  fellow-servants  was  one  of  law,  which  it 
was  the  right  and  duty  of  the  court  to  decide.  C.  & 
A.  R  R  Co.  V.  May,  108  111.  288;  Malone  v.  Hathaway,  64 
N.  Y.  5;  Corcoran  v.  Hoi  brook,  59  N.  Y.  517;  Shearman  & 
Red.  on  Neg.,  4th  Ed.,  Sec.  226;  see  also  Mitchell  v.  Rob- 
inson, 80  Ind.  281  (41  Am.  Rep.  812);  Rolling  Mill  Co.  v. 
Johnson,  114  111.  57;  Fanter  v.  Clark,  15  111.  App.  470. 

C  B.  Smith,  J.  Tliis  was  an  action  in  case  brought  by 
appellee  against  appellant  to  recover  for  personal  injuries 
received  by  falling  dirt  and  clay  while  at  work  in  appellant's 
clay  pit. 

The  declaration  was  in  case,  charging  negligence  on  appel- 
lant, and  the  plea  was  not  guilty. 

A  trial  resulted  in  a  verdict  for  the  plaintiff  for  $6,000. 
The  court  overruled  a  motion  for  a  new  trial  and  gave  judg- 
ment on  the  verdict,  to  which  appellant  excepted  and  brings 
the  recurd  here  on  appeal,  and  asks  for  a  reversal,  assigning 
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for  errors  that  the  verdict  is  a^inet  the  law  and  the  evidence; 
that  the  court  erred  in  givin^r  and  refnsing  instructions,  and 
that  the  damages  awarded  are  excessive.  The  material  facts 
involved  in  this  suit  arc  substantially  these: 

Appellant  makes  pressed  brick,  in  the  city  of  Chicago;  it 
procures  its  clay  at  a  bank  owned  and  operated  by  it  near  the 
city  of  La  Salle,  in  La  Salle  county,  Jlliuois,  and  transports  it 
thence  to  Chicago.  It  Imd  been  operating  this  pit  for  a  num- 
ber of  years;  this  clay  bank  lay  near  the  canal,  and  was 
operated  by  digging  from  the  level  ground  back  against  the 
face  of  the  hill  or  bluff  and  into  it,  but  keeping  all  the  dirt 
removed  from  the  top  of  the  ground  to  the  level  or  bottom 
of  the  bank,  as  the  work  progressed  forward  into  the  body  of 
the  hill  under  which  the  clay  was  found. 

It  appears  that  the  vein  of  clay  being  mined  was  about  ten 
feet  in  thickness,  and  this  clay  was  reached  and  kept  uncov- 
ered, by  allowing  the  overlying  dirt  and  rubbish  to  fall  or 
slide  down,  as  the  work  progressed,  forward  into  the  hill. 
Sometimes  this  overlying  dirt  had  to  be  pried,  dug  or  blasted 
loose  before  it  would  fall  or  slide  down  to  the  bottom  or  floor 
of  the  pit,  so  it  could  be  hauled  off  out  of  the  way  of  the 
workmen  and  out  of  the  way  of  the  clay.  This  work  had 
progressed  in  that  way  from  time  to  time,  in  such  manner 
that  it  seems  not  to  have  been  regarded  as  very  dangerous  by 
the  workmen  previous  to  the  time  in  question.  When  the 
clay  was  uncovered  or  in  reach  of  the  men  it  was  shoveled 
into  carts,  which  were  driven  into  the  mine  and  thence  dumped 
into  canal  boats.  John  Keily  was  the  foreman  of  this  mine, 
and  seems  to  have  had  entire  charge  of  it  and  the  men  and 
the  work.  He  employed  and  discharged  the  men  and  paid 
them.  The  other  officers  of  the  company  resided  in  Chicago, 
and  paid  little  or  no  attention  to  the  management  or  care  of 
this  clay  bank. 

Appellee  was  employed  in  "February,  1887,  by  John  Keily, 
as  a  common  laborer  to  work  with  others  in  getting  clay  out 
of  this  bank,  and  he  continued  to  work  there  in  that  capacity 
until  the  2d  day  of  June  following,  when  he  was  injured;  he 
was  perfectly  familiar  with  the  work,  its  method  and  its  ha2S- 
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ard.  On  the  day  of  the  accident  several  carts  were  Iiaiiling 
clay,  among  others,  one  driven  by  John  Keily's  son.  On  the 
day  of  the  accident  it  appears  that  there  was  quite  a  large 
bank  of  dirt  overhanging  the  pit  where  the  men  were  at  work, 
and  it  appeared  to  be,  as  it  in  fact  was,  a  dangerous  place  for 
the  men  to  go  nnder  to  work.  At  the  noon  hour  the  bien  all 
left  the  pit  to  eat  their  dinner;  at  one  o'clock  they  were  called 
to  their  work  by  the  foreman,  John  Keily.  While  the  men 
were  at  dinner  Michael  Boyle  had  exploded  a  blasting  dyna- 
mite cartridge  in  the  clay  nnder  the  overlying  dirt,  and  had 
loosened  and  blown  ont  a  large  amount  of  clay.  After  this 
occurred,  at  one  o'clock  Keily  called  the  men  to  their  work,  and 
ordered  thorn  to  go  into  the  pit  and  remove  the  dirt  as  quick 
as  they  could.  Boyle,  who  had  just  exploded  the  blast,  told 
Keily  that  the  place  was  dangerous  for  the  men  to  work,  and 
that  he  ought  not  send  them  in,  but  Keily  replied  to  this,  that 
he  could  get  men  who  would  remove  the  dirt,  and  that  the 
clay  could  be  removed  before  the  overhanging  bank  would 
fall. 

The  men  themselves  were  also  protesting  againstgoing  in  on 
account  of  the  danger,  and  quarreling  about  it,  and  each  seeking 
a  place  as  far  removed  from  the  overhanging  bank  as  he 
could.  But  Keily  paid  no  attention  to  these  remonstrances, 
and  ordered  the  men  to  go  in  and  get  to  work  and  load  the 
carts.  Appellee  himself  swears  that  he  was  looking  at  the 
overhanging  bank,  and  that  he  told  Mr.  Keily  that  he  was 
afraid  to  go  into  the  bank  for  fear  it  would  fall  on  him,  but 
that  Keily  paid  no  attention  to  his  fears,  and  again  ordered 
him  to  hurry  up  and  get  behind  the  cart  and  load  the  dirt, 
and  told  him  the  bank  was  not  dangerous. 

Whalen  testified :  "The  foreman,  Keily,  told  us  to  go  in 
there;  we  refused,  you  know,  to  go  in  there,  and  he  told  us 
to  go  in  there;  he  said  there  were  no  pensions  here;  we  told 
him  the  place  was  bad.  Some  men  said  the  place  was  dan- 
gerous; he  said  it  was  all  right,  to  go  in  there,  and  he  said 
there  were  no  pensions  here,  to  go  in  there.  That  was  after 
dinner;  at  the  time  Keily  said  this  the  men  were  three  or 
four  feet  away ;  after  Keily  said  that  we  all  went  in  there 
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and  began  to  load  the  cart  with  clay — Frank  (appellee)  among 
them." 

Witness  Early  swears  that  when  he  went  up  on  the  bank 
to  try  to  pry  the  dirt  loose  before  the  accident  happened,  and 
did  not  succeed  in  getting  if  off,  Keily  told  him  to  come  down 
and  let  it  alone,  that  it  was  safe  enough. 

Mr.  Keily  in  his  own  testimony  does  not  deny  that  he  said 
to  appellee  there  was  no  danger;  nor  does  he  deny  that  he 
ordered  him  into  the  pit  behind  the  cart  to  load  the  clay 
against  his  (appellee)  protestations. 

We  think  the  evidence  shows  that  Keily  expressed  tlie 
opinion  that  the  place  was  not  dangerous. 

After  appellee  had  been  thus  assured  by  his  foreman 
that  there  was  no  danger,  and  had  been  two  or  three  times 
ordered  to  go  into  the  pit,  he  obeyed  the  orderand  went  behind 
the  car  and  began  his  work  ;  but  before  he  had  put  in  his  third 
shovel  of  clay  the  bank  above  gave  way,  and  the  dirt  came 
down  and  caught  him,  covering  him  almost  entirely  up.  He 
was  dug  out  by  his  fellow-workmen  who  had  not  been  caught. 
When  taken  out  he  was  insensible.  He  suffered  a  very  severe 
and  probably  permanent  injury.  The  bridge  of  his  nose  and 
his  cheek  bone  were  broken  down.  One  of  his  eves  was  seri- 
ously  injured,  and  he  claims  to  have  also  suffered  a  rupture 
in  consequence  of  the  accident  His  counsel  also  claims  that 
there  is  a  curvature  of  the  spine  as  a  result  of  the  accident, 
but  we  find  no  proof  of  that  claim  in  the  record. 

It  is  in  proof  also,  that  John  Keily,  the  foreman's  son,  was 
driving  the  cart  into  which  the  men  were  loadmg  the  dirt  when 
and  where  appellee  was  hurt  and  that  his  father  said  to  him 
just  before  backing  his  cart  into  position  for  the  men  to  load 
dirt,  to  look  out  for  danger,  and  if  he,  Keily,  should  call  to 
him  to  move,  to  go  quickly  and  get  out  of  the  way,  and 
that  when  the  dirt  began  to  fall  the  boy  heard  the  call  of  his 
father  and  moved  his  cart  out.  It  does  not  appear  in  proof 
that  this  notice  was  given  to  any  of  the  other  workmen, 
though  most,  if  not  all  of  them,  except  appellee,  heard  it  and 
did  get  out  of  the  way  and  escaped  injury. 

It  is  first  contended  by  appellant  that  there  can  be  no  recov- 
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ery  in  this  case,  because  appellee  was  fully  acquainted  with 
the  danger  he  ^  as  in  when  he  entered  the  bank  and  that, 
knowing  the  danger  and  hazard  of  the  empljoyment  and  hav- 
ing voluntarily  assumed  it,  he  can  not  now  recover. 

We  think  the  evidence  shows  that  the  foreman,  Keily, 
expressed  the  opinion  that  the  place  was  not  dangerous  and 
that  he  at  the  same  time  commanded  and  required  appellee 
to  go  in  and  load  the  clay,  and  that  but  for  such  assurance 
of  safety  and  command  appellee  would  not  have  gone 
into  that  place  and  would  not  have  been  hurt ;  it  was 
in  no  sense  a  voluntary  and  willing  exposure  on  the  part 
of  appellee  of  his  person  to  danger,  but  he  went  only  after 
being  two  or  three  times  peremptorily  commanded  to  go. 
True  he  might  have  disobeyed,  but  it  would  in  all  probability 
have  cost  him  his  place  and  opportunity  to  earn  a  living.  In 
obeying  this  order  he  also  had  a  right  to  rely  somewhat  on 
the  superior  knowledge  of  the  foreman  as  to  the  character  of 
the  bank  and  its  condition.  It  was  the  foreman's  duty  to  be 
advised  about  these  things  and  to  see  that  the  men  were  not 
exposed  to  unnecessary  danger,  and  to  see  that  the  bank  was 
kept  reasonably  safe  for  the  men  to  go  into. 

It  is  true,  as  contended  by  appellant,  that  the  general  rule 
of  law  is  that  a  servant  entering  into  any  kind  of  employment 
assumes  all  the  ordinary,  usual  and  known  dangers  and  risks 
incident  to  such  employment.  It  is  also  equally  true  that 
the  law  requires  at  the  hands  of  employes  and  servants  rea- 
sonable care  and  watchfulness  for  their  own  safety  in  the 
employment  of  the  master,  and  that  they  can  not  voluntarily, 
knowingly,  rush  blindly,  carelessly  or  recklessly  into  danger 
and  get  hurt,  and  then  look  to  the  master  for  indemnity. 
But  these  rules  are  subject  to  some  limitations  and  qualifica- 
tions, and  one  of  them  is  that  the  master  shall  not  himself 
stand  by  and  order  his  servant  by  direct  command  into  a  place 
of  known  danger.  If  the  danger  is  not  absolute  or  imminent 
so  that  injury  must  almost  necessarily  result  from  obedience 
to  the  order,  and  the  servant  obeys  the  order  and  is  injured, 
the  master  shall  not  afterward  be  allowed  to  say  that  the 
servant  ought  not  to  have  obeyed  his  orders,  in  order  to 
shield  himself  from  responsibility. 
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These  principles  are  recognized  in  the  Pennsylvania  Com- 
pany y.  Lynch,  90  111.  333,  the  first  case  cited  by  appellant  in 
its  argnment.  Lalor  v.  C.  E.  &  Q.  R.  R  Co.,  52  111.  46l; 
Hawley  v.  N.  C.  Railway,  82  N-  Y.  370;  Woods  on  Master 
and  Servant,  Sec.  178. 

We  think  the  proof  in  this  case  shows  that  Kcily,  the  fore- 
man, first  assured  appellee  that  there  was  no  danger,  and  thus 
quieted  his  fears,  and  led  him  to  trust  the  judgment  of  his 
foreman  rather  than  his  own,  and  that  he  then,  by  direct  com- 
mand, ordered  him  to  go  behind  the  cart  and  shovel  the  dirt. 
This  evidence  brings  the  case  within  the  exception  or  limita- 
tion to  the  general  rule  relied  upon  by  appellant  which  we 
have  above  stated. 

The  second  point  relied  upon  by  appellant  as  a  complete 
defense  to  this  suit,  is,  that  Kelly,  the  foreman,  and  appellee, 
were  fellow-servants,  and  that  for  the  wrongful  act  or  negli- 
gence of  Keily  resulting  in  injury  to  appellee  he  can  not 
recover. 

This  question  arises  upon  the  refusal  of  the  court  to  give 
to  the  jury  the  3d,  4th,  5th,  11th,  12th  and  25th  instructions 
relating  to  the  law  of  fellow-servants,  all  of  which  the  court 
refused  to  give.  Conceding  that  all  these  instructions  are 
properly  drawn  and  correctly  declare  the  law  on  that  subject, 
still  we  think  they  were  correctly  refused,  because  the  evi- 
dence so  clearly  shows  that  Keily  and  appellee  were  not  fellow- 
servants,  that  it  would  have  been  improper  to  submit  that 
question  to  the  jury  as  a  question  of  fact.  AVe  regard  tlio 
case  of  C.  &  A.  R  R..Co.  v.  May,  108  III.  "288,  as  conclu- 
sive upon  that  question  against  appellant.  In  that  case  the 
court  use  this  language :  '*  When  a  railway  company  confers 
authority  upon  one  of  its  employes  to  take  charge  of  and 
control  a  gang  of  men  in  carrying  on  some  particular  branch 
of  its  business,  such  employe,  in  governing  and  directing  the 
movements  of  the  men  under  his  charge  with  respect  to  that 
branch  of  business,  is  the  direct  representative  of  the  company 
itself,  and  all  commands  given  by  him  within  the  scope  of  his 
authority  are  in  law  the  commands  of  the  company,  and  the 
fact  that  he  may  have  an  immediate  superior  standing  between 
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him  and  the  company  makes  no  difference  in  this  respect'  In 
exercising  this  power  he  does  not  stand  npon  the  same  plane 
with  those  nnder  his  control;  his  position  is  on^;  of  superiority;' 
when  he  gives  an  order  within  the  scope  of  his  authority,  if 
not  manifestly  unreasonable,  those  under  his  charge  are  bound 
to  obey  at  the  peril  of  losing  their  situation,  and  such  com- 
mands are,  in  contemplation  of  law,  the  commands  of  the 
company,  and  hence  it  is  held  responsible  for  the  conse- 
quences." 

Testing  the  case  at  bar  by  this  rule,  what  was  the  attitude 
of  Xeily  to  the  men  under  his  c^re  ?  Clearly  that  of  a  master, 
and  not  a  fellow-servant.  He  seems  to  have  had  entire  con- 
trol of  all  that  part  of  appellant's  business  which  related  to 
mining  and  shipping  clay.  He  hired  and  discharged  whom  he 
pleased,  and  when  he  pleased,  kept  their  time  and  paid  them, 
directed  when  and  where  they  should  work,  gave  them  their 
orders  and  seems  to  have  required  prompt  obedience.  It 
would  be  difficult  to  find  a  case  where  the  fa(^  so  clearly 
show  a  person  to  have  been  a  master  and  not  a  fellow- 
servant.  There  was  therefore  no  error  in  refusing  all  instruc- 
tions submitting  that  question  to  the  jury  for  the  reason 
that  there  was  no  evidence  tending  to  support  that  view  of 
the  case. 

Lastly,  it  is  urged  this  verdict  is  excessive.  We  think  this 
complaint  is  well  founded. 

While  it  is  true  the  injuries  here  were  severe  and  some  of 
them  probably  permanent,  still  they  did  not  totally  disable 
appellee  from  some  kind  of  employment.  He  informs  ns  that 
no  great  while  elapsed  until  he  again  went  to  work  at  lighter 
work  and  kept  at  it  at  intervals  though  suffering  from  his 
hurt  We  are  not  inclined  to  think  this  disability  is  over 
half  to  one-fourth.  It  is  a  larger  sum  of  money  than  the 
statute  allows  upon  the  life  of  any  citizen  of  the  State.  It  is 
largely  in  excess  of  the  very  gi'eat  majority  of  verdicts  ren- 
dered for  severe  personal  injuries.  The  ground  upon  which 
the  law  allows  recovery  for  these  injuries  is  compensation, 
not  speculation;  and  especially  so  when  there  is  no  wilful  or 
wanton  act  causing  the  injury,  which  would  justify  the  assess. 

You  XXX IV  21 
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inent  of  vindictive  or  punitive  damages.  Wliile  we  can  not 
approve  or  justify  the  act  of  Keily  in  ordering  appellee  into 
the  bank,  under  the  circumstances,  still  we  can  not  see  that 
there  was  anything  wilful  or  malicious  about  it,  so  as  to  jus- 
tify the  assessment  of  this  large  amount  of  money  against  this 
corporation.  Under  the  circumstances  in  proof  we  think  the 
verdict  grossly  excessive,  and  that  passion  and  sympathy  in 
the  jury  box  had  much  more  to  do  with  the  amount  of  the 
verdict,  than  cool,  deliberate  and  impassioned  judgment. 

We  are  satisfied  the  second  instruction  given  for  ap))ellee 
gave  the  jury  what  they  at  least  supposed  to  be  a  license  to 
go,  unrestrained,  as  deep  as  they  liked  in  the  treasury  of  appel- 
lant, although  no  such  purpose  was  intended  by  the  court. 
By  this  second  instruction  the  court  told  the  jury  '*  that  if 
they  found  for  the  plaintiff,  then,  in  assessing  his  damages, 
they  should  take  into  consideration  all  tke  circumstances  sur- 
rounding the  casey  so  far  as  the  same  are  shown  by  the  proof, 
such  as  the  circunistances  attending  the  injury,  loss  of  time," 
etc.  It  is  true  that  this  form  of  instruction  has  been  allowed 
in  Penn.  Co.  v.  Frana,  112  111.  39S;  but  it  was  not  approved, 
an(J  the  court  declined  to  reverse  the  judgment,  because  it 
was  there  said,  there  was  nothing  in  the  evidence  to  which  the 
instruction  could  apply  that  would  make  the  instruction  mis- 
lead the  jury. 

But  in  Heimsotk  v.  Anderson,  16  111.  App.  162,  Keight- 
linger  v.  Egan,  65  III.  238,  and  Waldon  v.  Mercier,82  III.  550, 
this  form  of  instruction  was  condemned  and  held  erroneous, 
because  it  was  liable  to  give  the  jury  too  much  latitude 
in  the  assessment  of  damages.  In  the  case  at  bar  the  expres- 
sion used  in  the  instruction,  "  the  circumstances  attending  the 
injury ^^  included  the  language  of  Keily,  the  foreman,  in  tell" 
ing  the  men  there  was  no  danger  in  the  pit,  and  in  ordering 
them  into  it  to  work.  We  have  seen  that  this  language  wa8 
not  sufficient  to  justify  the  assessment  of  punitive  damages, 
and  could  not  be  used  to  aggravate  the  injury  which  appellee 
suffered ;  still  it  was  one  of  the  *'  circumstances  surrounding 
the  injury"  that  was  highly  calculated  to  influence  the  jury 
against  appellant  impro{)erly.     This  language   was   wholly 


Second  District— May  Term,  1889.       323 

Rora  V.  Piano  Steel  Works. 

unconnected  with  the  injury  itself,  and  yet  was  one  of  the 
surrounding  circumstances. 

In  all  cases  where  a  jury  is  liable  to  be  led  away  from  its 
duty  by  strong  appeals  to  its  sympathy  for  unfortunate  liti- 
gants, and  where  the  natural  tendency  of  the  jury  is  to  favor 
the  poor,  unfortunate  and  weak,  the  proper  gi'ounds  for  recov- 
ery should  be  clearly  defined,  with  proper  limitations,  so  that 
the  jury  may  clearly  see  the  real  grounds  upon  which  the 
recovery  can  bo  had.  The  rights  of  both  parties  should  be 
carefully  guarded  upon  the  question  of  the  measure  of  dam- 
ages. 

For  the  errors  indicated  the  judgment  is  reversed  and 
remanded* 

JSeversed  and  remanded. 


Wilbur    F.  Ross 

V. 

Plano  Steel  Works. 


Praetiee — Time  far  Filing  Record — Extension  of  Time — Amendment 
of  Record, 

1.  If  additional  time  is  desired  within  which  to  file  a  record  in  this 
coart,  the  m'>tion  tnerefor  mast  be  made  within  the  statutory  time  for 
filing  the  record. 

2.  If  a  continnance  is  desired  for  the  purpose  of  procuringr  an  amend- 
ment of  the  record,  the  correct  practice  is  to  first  file  a  copy  of  the  record  in 
as  perfect  form  as  may  be  had,  and  then,  upon  su^gr^tion  of  diminution  of 
the  record,  ard  the  procuring;  of  a  writ  of  certiorari^  to  move  for  a  con- 
tinuance until  the  amendment  can  be  procured  in  the  court  below. 

[Opinion  filed  December  18,  1889.] 

Appeal  from  the  Circuit  Court  of  Kendall  County;   the 
Hon.  Joseph  F.  Hughes,  Judge,  presiding. 

Mr.  B.  F.  Herbington,  for  appellant. 
No  appearance  for  appellee. 
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Per  Curiam,  The  motion  in  these  cases  for  three  days  time 
in  which  to  file  record  abstracts  and  briefs  and  to  set  aside  the 
order  of  dismissal  of  the  appeal  on  short  record,  made  on  the 
13th  day  of  the  term,  can  not  be  sustained. 

The  statute  requires  that  the  record  shall  be  filed  in  the 
Appellate  Court  on  or  before  the  second  day  of  the  term  or 
on  or  before  the  tenth  day  in  exceptional  cases  pointed  out  in 
the  statute,  ^^  unless  further  time  to  file  an  authenticated  copy 
of  the  record  shall  have  been  granted  by  the  court,  upon  good 
cause  shown."  If  further  time  is  desired  in  which  to  file  the 
record  the  motion  must  be  made  witliin  the  time  required  by 
the  statute  for  the  filing  of  the  record.  Adams  et  al.  v.  Sob- 
ertson,  40  111.  40;  Day  v.  City  of  Clinton,  5  III.  App.  605  ; 
GraflE  v.  Beed,  6  111.  App.  661.  The  proper  practice  is,  if  a 
continuance  is  desired  for  the  purpose  of  procuring  an  amend- 
ment of  the  record,  to  file  the  copy  of  the  record  of  the 
court  below  in  the  Appellate  Court  as  perfect  as  it  can  be 
procured,  and  then,  upon  suggestion  of  diminution  and  the 
procuring  of  an  order  for  a  writ  of  certiorari^  to  move  for  a 
continuance  or  postponement  of  the  cause  until  the  amend- 
ment can  be  procured  in  the  court  below. 

It  may  turn  out,  as  in  this  case,  even  if  a  motion  be  made 
in  apt  time  for  a  continuance  or  extension  of  time  without 
complying  with  the  statute  by  filing  such  record,  that  tho 
desired  amendment  to  the  record  is  immaterial  and  the 
motion  denied  for  want  of  necessity  for  the  proposed  amend- 
ment, and  hence  no  grounds  shown  for  an  extension  of  time. 
Then  the  appeal  must  of  necessity  be  dismissed. 

The  first  motion  in  this  case  for  time  to*  file  the  record 
was  made  in  apt  time  on  the  fir^t  day  of  the  term,  based 
on  the  grounds  that  the  court  below  did  not  preserve  iu 
the  record  an  exception  taken  by  appellant  to  the  action 
of  the  court  in  sustaining  tho  demurrer  to  the  appellant^s  plea 
of  set-off.  There  was  no  other  cause  shown  by  the  affidavit  for 
the  extension  of  time  to  enable  the  attorney  to  apply  to  the 
court  below  in  term  time  to  make  the  correction.  There  was 
no  reason  shown  why  the  record  could  not  have  been  here  as 
required  by  the  statute,  as  this  kind  of  an  exception  always 
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saves  itself  and  is  always  understood.  It  was  not  the  ^^  good 
canse  shown"  required. by  the  statute.  It  was  wholly  imma- 
terial and  insufficient.  The  motion  was  properly  overruled  . 
by  this  court  on  the  third  day  of  the  term.  At  the  time  such 
motion  was  overruled  it  was  then  too  late  to  file  the  transcript. 
No  new  motion  could  then  be  entertained  by  this  court,  the 
time  allowed  by  statute  having  expired.  If  parties  desire  to 
obtain  the  benefit  of  the  statute  they  must  be  careful  to  com- 
ply with  its  requirements.  Tliere  was  no  hinderance  in  the 
way  of  appellant  bringing  his  record  and  filing  it  in  this  court 
on  or  before  tlie  second  day  of  the  term,  instead-  of  running 
the  risk  of  getting  a  postponement  on  insufiici en t  grounds  and 
without  showing  good  cause.  It  would  avail  appellant  noth- 
ing at  this  time  to  set  aside  the  dismissal  of  the  appeal  in 
these  cases,  as  the  record  can  not  now  be  filed.  The  motion 
in  the  case  is  denied. 

Motion  denied. 


Nathan  B.  Graig 

V. 

I^AAC  A.  Miller. 


Negotiable  Tn$trunienf9 — Note — Surety  —  Application  qf  Paymenti-^ 
Weight  of  Evidence — Inatrttctions — )Vi/e  as  Witnese  in  Husband^ 8  Inter- 
est — Construction  of  Statute — Newly  Discovered  Evidence  as  Ground  for 
New  Trial. 

1.  In  an  action  against  a  snrety  npon  a  promissory  note  this  court  holds 
that  the  wife  of  the  principal  maker  thereof  was  not  a  competent  witness 
for  the  defendant;  that  the  weight  of  evidence  upon  the  matter  of  the 
application  of  the  payments  in  que«lion  sustains  the  finding  of  the  jury;  and 
declines  to  interfere  with  their  verdict  in  behalf  of  the  plain tiif. 

2.  In  the- case  presented,  minor  exceptions  to  the  evidence  and  the 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidencOi  were 
properly  overruled  by  the  trial  court. 

[Opinion  filed  December  31,  1889.] 
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Appeal  from  the  Circnit  Court  of  Jo  Daviess  County;  the 
Hon.  James  H.  Caktwright,  Jadgo,  pre&iidiug. 

Mr.  M.  Y.  Johnson,  for  appellant 

Messrs  D.  &  T.  J.  and  J.  M.  Sbebhan,  for  appellee. 

Lacbt,  J.  This  snit  has  been  in  this  court  three  times 
before;  once  on  the  appeal  of  appellant,  Craig,  and  twice  on 
the  appeal  of  the  appellee,  Miller.  The  first  time  it  was  not 
reported.  The  reports  of  the  decisions  on  the  last  two  ap- 
peals will  be  found  in  16  111.  App.  133,  and  in  23  111.  App. 
138.  The  judgment  was  reversed  on  the  last  two  appeals 
because  of  error  in  instructions  and  some  other  errors  not 
going  to  the  merits  of  the  case. 

The  cause  of  action  is  based  on  a  promissory  note  for  $800 
given  by  the  appellant  as  surety,  and  his  brother,  W.  B.  Craig, 
1^8  principal,  to  P.  M.  Spencer,  of  date  May  4,  1870,  drawing 
ten  per  cent  interest  from  date,  and  indorsed  by  Spencer  to 
appellee.  This  suit  was  instituted  May  4,  1880,  against 
appellant  alone.  There  is  but  one  cause  of  action,  to  wit^  the 
note  sued  on.  Heversal  is  sought  here  on  several  grounds, 
among  them  that  the  verdict  is  against  the  weight  of  the 
evidence.  It  appears  that  the  defense  was  payment  and 
settlement  of  all  causes  of  action.  There  were  two  payments 
made  by  "W.  R  Craig  to  appellee,  one  for  $900  May  1,  1880, 
sent  to  appellee  in  draft  by  letter  and  payable  to  Spencer  with- 
out any  direction  as  to  how  it  should  be  applied,  and  the 
other  was  payment  of  $1,700,  made  in  person  by  W.  R.  Craig, 
the  principal  maker  of  the  note,  to  appellee.  May  8,  1880,  for 
which  appellee  gave  his  receipt  in  full  of  his  account  against 
W.  K.  Craig  (using  the  word  account  in  the  receipt),  provided, 
if  more  was  got  from  the  State  of  Iowa,  then  W.  R.  Ci-aig 
was  to  pay  the  balance  of  the  account  or  its  proportion.  At 
the  time  of  these  payments  appellee  held  against  W.  R  Craig 
three  separate  claims:  first,  the  note  in  suit,  second,  an 
account  (or  balance  of  an  account)  of  P.  W.  Spenc6r  against 
W.  R  Craig  for  work  and  labor  for  $1,198.75,  which  on  the 
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—  of  January,  1880, had  been  assigned  by  Spencer  to  appellees, 
and  third,  a  judgment  in  Potawotamy  county,  Iowa. 

The  issue  then  was,  first,  whether  the  $900  ought  to  have 
been  applied  on  the  Spencer  account  held  at  the  time  by 
appellee  against  appellant  or  upon  the  note  in  suit;  the  appel- 
lant by  his  plea  taking  the  affirmative,  and  maintaining  that  ft 
should  have  been  applied  on  the  note,  and  the  appellee  the 
negative;  second,  was  the'  payment  of  the  (1,700  intended  as 
between  the  parties  to  the  payment  to  apply  on  appellee's 
entire  demands,  note,  judgment  and  accounts,  or  on  the  judg- 
ment alone  as  appellee  insists;  and  here  also  the  appellant 
assumed  the  affirmative  to  show  the  former.  The  judgment 
alone  was  with  interest  nearly  double  the  last  mentioned  pay- 
ment.  The  evidence  was  sharply  conflicting  as.  to  those  ques- 
tions, and  while  we  are  not  prepared  to  say  it  would  not 
have  been  sufficient  to  support  a  verdict  in  favor  of 
the  appellant  if  so  rendered  by  the  jury,  we  think  a  fair 
preponderance  is  in  favor  of  appellee.  We  have  formed 
our  opinion  from  a  careful  examination  of  all  the  evidence 
and  iind  no  sufficient  grounds  to  disturb  the  verdict 
for  the  alleged  want  of  evidence  to  support  it.  It  is  not 
necessary,  and  it  would  extend  this  opinion  to  an  unrea- 
sonable length  to  go  over  the  evidence  in  detail.  The  court 
below  committed  no  error  in  excluding  or  admitting  evidence, 
as  we  think.  It  was  not  pertinent  or  proper  for  appellant  to 
prove  how  much  it  was  that  appellee  gave  Spencer  for  the 
note  or  account  It  was  not  material  to  the  issue  and  might 
have  prejudiced  appellee's  case  if  it  had  been  shown  that  he 
purchased  them  for  a  small  sum.  It  was  not  en*or  to  allow 
to  be  read  before  the  jury,  if  done,  the  accounts  of  Spencer 
against  Craig,  which  were  assigned  to  appellee.  The  court 
did  not  admit  them  as  evidence,  and  as  there  was  atnple  proof 
that  the  account  was  correct  and  just,  we  can  see  no  impro- 
priety in  letting  the  jury  see  what  the  accounts  were  com- 
posed of  or  what  it  was  claimed  they  were  composed  of.  The 
deposition  •'of  Mrs.  Kowena  Craig,  the  wife  of  W.  R.  Craig, 
as  we  think,  was  properly  rejected,  for  the  reason  that  it  was 
offered  as  rebuttal  evidence,  when,  if  competent  at  all,  it 


328  Appellate  Courts  of  Illinois. 

Voi.  34.]  Craig  v.  Miller. 

should  Lave  been  offered  in  chief.  The  portion,  which  was 
gabstantially  all  there  was  of  it,  that  purports  to  prove  that  lier 
Imsband  and  not  appellee  wrote  the  receipt,  was  immaterial, 
as  there  was  no  proof  to  show  that  the  copy  of  the  receipt 
retained  by  Craig  was  not  a  trne  copy.  The  deposition  does 
not  purport  to  state  what  was  in  fact  included  in  the  receipt. 
The  giving  of  the  draft  to  Spencer  for  his  account,  which  -was 
denied  by  Spencer,  was  not  material  and  of  no  importance,  as 
the  claim  due  Spencer  and  assigned  to  appellee  was  not  seri- 
ously disputed,  and  such  draft,  if  given,  was  never  paid.  It  is 
admitted  by  counsel  for  appellant  in  his  brief,  "the  amount  of 
the  account  was  not  contestecl;  that  the  defendant  knew 
nothing  about  it  as  he  was  not  a  party."  Craig  and  Spencer 
both  swore  the  account  was  about  $1,200.  Tlie  ruling  of  the 
court,  therefore,  even  if  the  evidence  had  been  proper  and 
offered  in  proper  time,  and  the  witness  competent,  was  not 
erroneous  or  harmful  to  appellant.  It  was  not  improper  to 
exclude  the  deposition  of  Charles  Craig  for  similar  reasons. 

This  court  in  Miller  v.  Craig,  16  fll.  App.  133,  held  that 
Bowena  Craig,  wife  of  W.  R.  Craig,  the  principal  maker  of 
the  note  in  suit,  was  not  a  competent  witness  to  testify  in  his 
behalf  or  interest  which  he  had  directly  in  the  event  of  the 
suit,  she  then  being  unqualified  by  reason  of  being  his  wife. 
We  wish  to  be  understood  as  adhering  to  that  opinion,  and 
all  that  was  there  said.  We  there  called  attention  to  the 
seeming  adverse  decision  in  Gravel  Koad  Co.  v.  Madaus,  102 
111.  417.  We  thought,  and  so  held,  the  dissenting  opinions 
filed  by  four  of  the  judges  considered  that  the  court  did  not 
intend  to  be  bound  by  the  reasons  given  in  the  opinion  filed 
by  Judge  Dickey.  Two  of  the  judges  stated  in  a  separate 
opinion  that  "  Harms  was  a  contractor  and  builder  of  the  road, 
and  afterward  was  superintendent.  That  being  his  trne 
relation  to  the  company  he  was  a  competent  witness  under  the 
statute,  and  so  was  his  wife.  For  this  reason  we  concur  in 
reversing  the  judgment."  Tlie  other  two  dissents  are  not  so 
plain  but  they  did  not  agree  to  the  reasoning  in  the  opinion 
of  the  court  Harms  being  a  contractor,  builder  and  superin- 
tendent would  not  even  be  disqualified  at  common  law;  neither 
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would  his  wife.  In  sncli  case  the  husband  and  wife  would  • 
not  be  testifying  for  or  against  each  other.  In  our  judgment 
a  majority  of  the  court  intended  to  leave  the  question  open  as 
to  whether  a  wife  would  be  competent  to  testify  in  a  case 
where  her  husband,  though  not  a  party  to  a  suit,  was  directly 
interested  in  the  result  thereof.  The  opinion  in  that  case, 
written  by  Judge  Dickey,  seems  to  be  based  on  the  idea  that 
a  wife  is  competent  to  testify  in  cases  where  tlie  husband  had 
an  interest  in  favor  of  the  party  calling  her,  in  case  he  were 
not  a  party  to  the  suit,  making  her  competency  or  incompe- 
tency hinge  upon  the  fact  that  he  was  or  was  not  a  party  to 
the  suit. 

We  may  here  remark  that  the  common  law  made  no  such 
distinction,  and  why  should  the  statute?  The  reasons  for  or 
against  tlieir  testifying  in  either  case  are  the  same.  The 
judge  writing  that  opinion  arrived  at  the  conclusion  by  con* 
struing  the  first  section  of  the  statute  by  itself,  leaving  out  of 
view  the  provisions  of  the  fifth  section,  which  is  restrictive 
and  at  the  same  time  affirmative.  The  opinion  argues  that  as 
where  a  wife  is  called  to  testify  for  her  husband's  interest  she 
is  excluded  at  common  law  on  account  of  joint  interest  with 
her  husband,  but  where  called  to  testify  against  it  she  is 
excluded  on  grounds  of  public  policy,  it  is  therefore  concluded 
that  the  first  section,  in  the  first  case  named,  qualifies  her  to 
testify  in  the  last  In  opposition  to  such  view,  we  think  such 
might  have  been  the  effect  of  it,  if  the  first  section  were  the 
only  one,  though  with  good  reason  it  might  be  doubted.  But 
when  the  section,  as  it  ought  to  be,  is  construed  with  the  fifth, 
it 'becomes  clear  that  the  Legislature,  in  using  the  words  in  the 
latter,  "  No  husband  or  wife  shall  by  virtue  of  section  number 
one  of  this  act,  be  rendered  competent  to  testify  for  or  against 
each  other  as  to  any  transaction  or  conversation  occurring 
during  marriage  except,"  etc.,  simply  meant  to  leave  the  case 
as  it  stood  at  common  law,  and  as  though  the  first  section  had 
>  not  intended  to  apply  to  the  case  of  the  testifying  of  husband 
and  wife  for  or  against  each  other,  and  the  exceptions  to  the 
fifth  section  then  qualify  the  husband  and  wife  for  or  against 
each  other  in  certain  named  cases.    Evidently  no  such  refined 
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•  distiDction  was  intended  as  is  attempted  to  be  drawn  in  102 
IlL,  cited  above.  A  wife  called  to  testify  for  or  against  her 
husband's  interest,  whether  he  be  psLTtj  to  the  suit  or  not, 
should  be  excluded  from  testifying. 

In  Mueller  v.  Rebhan,  94  111.  148,  Sec  1,  it  is  held:  "  That 
section  was  intended  by  the  Legislature  to  be  nsed  in  a  sense 
so  broad  as  to  admit  husband  and  wife  to  testify  for  or  against 
each  other  as  other   witnesses,  except  in   so   far  as   the  act 
should  otherwise  provide;  and  hence  the  limitations  found  in 
Sec.  5,  confining  such   witnesses  to  specified   cases."     Then 
the  opinion  says  that  Sec.  5   contains   afiirmative   legislation 
which  the  court  enumerates  as  in  the  section  provided.     This 
same  view  is  taken  in  Treleaven  v.  Dixon,  119   111.  549.     In 
this  case  the  court  recites  the  entire  Sec.  5,  the  last  clause  of 
which,  after  giving  the  husband  the  right  to  testify  in  such 
case  as  is  named,  recites  '^  In  all  which  cases  the  husband  and 
wife  may  testify  for  and  against  each  other  in  the  aafne  man- 
ner as  other  parties  do  under  the  provisions  of  this  act.     Tlie 
clear  inference  is  that  husband  and  wife  are  not  allowed  to 
testify  for  or  against  each   other  save  as  Sec;  5   allows,  and 
even  in  that  they  are  restricted  the  same  as  other  parties.    See 
also  Way  v.  Harriman,  126  III.  132,  which  holds  that  in  a  case 
where  the  litigation  is  concerning  the  separate  interest  of  the 
wife  and  the  wife  is  disqualified  under  another  section  of  the 
statute  on  account  of  the  opposite  party  prosecuting  as  the 
administrator  and  heir  of  a  deceased  person,  the  husband,  who 
is  not  a  party,  is  also  disqualified — a  common  law  disqualifi- 
cation which  is  retained,  as  it  would  seem,  by  virtue  of  Sees. 
1  and  5.     It  is  conceded  in  the  minority  opinion  in  102  111.  in 
Gmvel  Koad  v.  Madaus,  supra^  that  the  Supreme  Court  has 
decided  ^^  In  cases  where  the  husband  and  wife  is  a  party  to 
the  action,  the  other  can  be  a  witness  in  all  the  cases  in  which 
it  is  so  provided  in  Sec.  5,  and  neither  can  be  a  witness  against 
the  other  where  the  other  is  a  party  to  the  record,  in  any  case 
other  than  those  pointed  out  in  Sea  5."     Now,  Sec.  1  provides 
that  ^^  Ko  person  shall  be  disqualified  as  a  witness  in  any  civil 
action,   suit  or  proceeding  except  as  hereinafter  stated,  by 
reason  of  his  or  her  interest  in  the  event  thereof^  as  party  or 
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otberwise."  The  same  langnago  in  the  above  section  that 
enables  a  husband  or  wife  to  testify  in  case  the  other  is  a  party 
to  a  suit,  applies  equally  to  cases  where  the  other  is  only 
interested,  and  not  a  party.  Then  Sec.  5  in  again  restricting  this 
right  to  testify,  makes  no  distinction,  as  we  can  see,  between 
the  case  where  a  hasband  or  wife  is  a  party,  and  the  case 
where  the  husband  only,  is  directly  interested  in  the  event  of 
the  suit,  and  the  wife  is  called  to  testify  in  favor  of  his  inter- 
est, or  against  his  interest;  nor  does  the  clause  requalifying 
the  husband  and  wife  in  certain  cases,  make  any  such  distinc- 
tion. The  majority  of  the  court  in  the  case  above  named, 
seeing  no  reasonable  cause  for  the  distinction,  and  desiring  to 
keep  in  harmony  with  former  decisions,  refused  to  indorse  the 
reasoning  of  the  opinion  of  Judge  Dickey,  but  simply  held 
the  witness,  Mrs.  Harms,  qualified,  on  the  ground  alone  that 
her  husband's  interest  was  not  such  as  to  disqualify,  her. 
And,  as  we  said  in  16111.  App.,  we  do  not  regard  that  opinion 
authority  for  holding  that  a  wife  is  competent  to  testify,  as  in 
this  case,  for  her  husband,  as  to  a  "  ti'ansaction  or  conversa- 
tion," occurring  during  their  marriage,  where  he  was  directly 
interested. 

As  we  constrne  the  statute,  and  as  a  logical  deduction  from 
all  the  opinions  of  the  Supreme  Court,  and  in  accordance 
with  the  provisions  of  the  statute  as  we  understand  it,  we 
must  hold  that  the  wife  of  W.  B.  Craig  was  not  a  competent 
witness,  and  that  the  court  did  not  err  in  excluding  her  depo- 
sition. 

The  appellant  complains  that  the  court  erred  in  modifying 
his  1st,  2d,  3d,  4th,  5th,  8tb,  9th  and  10th  instructions  and  also 
in  refusing  to  give  the  2d  and  8d  refused  instructions.  We 
have  examined  those  instructions  and  carefully  weighed  all  the 
objections  to  the  modifications  and  arguments  in  favor  of  giv- 
ing the  refused  instructions,  and  without  going  into  detail  we 
can  say  that  in  the  action  of  the  court  therein  we  find  no 
error.  We  think  all  the  modifications  properly  made  and  nec- 
essary to  fully  enlighten  the  jury  on  the  questions  at  issue. 
The  instructions  refused  were  properly  so. 

The  grounds  urged  by  appellant  for  a  new  trial  on  account 
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of  newly  discovered  evidence  we  deem  clearly  insufficient. 
In  order  to  contest  the  validity  of  the  Spencer  account  to  its 
full  amount,  it  is  proposed  to  introduce  the  books  of  the  con- 
struction of  the  asylum  in  which  it  is  claimed  the  entire 
account  of  Spencer  was  kept,  showing,  if  the  credits  had  been 
allowed,  the  whole  amount  of  indebtedness  would  have  been 
about  as  sworn  to  by  them  and  there  would  only  be  about 
$234.95  on  the  Spencer  account  instead  of  $1,198.75.  This 
evidence,  if  produced,  would  not  be  conclusive  by  any  means, 
and  for  that  reason  it  is  not  sufficient  ground  for  a  new  trial. 
The  jury  might  reasonably  believe  appellee's  witnesses  after 
such  evidence  had  been  introduced.  Again,  after  so  long  a 
time  and  so  many  trials,  it  is  doubtful  if  due  diligence  had 
been  used  in  hunting  up  these  books.  We  feel  that  the  judg- 
ment in  this  case  is  just  and  find  no  sufficient  error  on  which 
to  reverse  it     The  judgment  is  therefore  affirmed. 

Jvdgmefit  affirmed. 

Motion   to  require  appellant  to  pay  costs  of   additional 
abstracts  overruled. 


Christian  Boekeb,  Se., 

S3    476  y^ 

Henry  Hess. 

Neffofiahle  Instruments — Note — Forgery — Evidence — ^Res  Gests. 

1.  When  a  witness  has,  on  a  prior  occasion,  made  a  written  statement 
at  variance  with  the  statement  he  makes  on  the  trial,  it  is  admissible  to  call 
his  attention  to  snch  previous  statement  on  cross-examination,  and  ask  an 
'explanation. 

2.  A  party  can  not  testify  as  to  his  own  declarations  in  the  absence  of 
the  other  party,  if  they  are  not  part  of  the  res  gestoe. 

8.  It  is  error  to  exclude  from  the  jury  pleas  which  have  been  filed  in  the 
cause. 

4.  The  evidence  in  this  case  is  held  to  establish  that  appellant*8  signature 
to  the  note  in  suit  was  a  forgery. 

[Opinion  filed  December  16, 1889.] 
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Appeal  from  the  County  Court  of  La  Salle  County;  the 
Hon.  Frank  P.  Snydbr,  Judge,  presiding. 

Mr.  Lesteb  H.  Stbawn,  for  appellant 

Messrs.  Samubl  Eiohouson,  W.  L.  Seklsy  and  B.  F.  Lin- 
coln, for  appellee. 

C.  B.  Smith,  J.  This  suit  was  brought  upon  a  promissory 
note  for  $300,  dated  December  26, 1886,  executed  at  Streator, 
Illinois,  payable  to  Henry  Hess,  and  due  in  one  year  from 
date,  at  eight  per  cent  interest  The  note  contained  a  power 
of  attorney  to  confers  judgment,  and  it  purported  to  be  signed 
by  Fred  Goerne,  C.  Boeker  and  Christian  Baker.  There  was 
an  affidavit  filed,  signed  by  Joseph  Kopf  and  Henry  Hess, 
to  the  genuineness  of  the  signatures  to  the  note,  and  a  judg- 
ment confessed  in  the  Circuit  Court  against  all  the  defendants 
on  the  11  til  of  April,  1887,  for  $380. 

On  the  29th  of  April,  1887,  there  was  a  motion  made  by 
Christian  Boeker,  Sr.,  sued  by  the  name  of  Christian  Boeker, 
Sr.,  and  Christian  Baker,  Jr.,  to  open  up  this  judgment,  and 
for  leave  to  plead.  Both  of  these  defendants  state,  in  their 
affidavits  in  support  of  their  motion,  that  they  never  signed 
this  note  or  warrant  of  attorney,  nor  gave  any  person  any 
authority  to  sign  it,  nor  contracted  or  owed  any  debt  for 
which  the  note  was  given.  Christian  Baker,  Jr.,  is  the  son  of 
Christian  Boeker,  Sr.,  the  son  having  adopted  a  different  spell- 
ing for  his  name. 

The  motion  was  allowed  and  judgment  suspended,  and  the 
defendants  allowed  to  plead,  and  atrial  ordered.  The  defend- 
ants pleaded,  first,  the  general  issue,  and  second,  a  denial  of 
making  the  note  and  power  of  attorney. 

After  these  proceedings  were  had  in  the  Circuit  Court,  and 
about  the  time  the  cause  was  called  for  trial,  appellee  dis- 
missed his  suit  Shortly  after  dismissing  his  suit  in  the  Cir- 
cuit Court  he  again  had  judgment  confessed  in  the  County  Court 
upon  the  same  note  against  all  the  makers,  and  without  any 
notice  to  the  defendants. 


334  Appellate  Couets  of  Illinois. 

Vol.  84.]  Boeker  v.,  Hesa. 

Christian  Boeker  and  Christian  Baker  agaiq,  on  motion,  had 
the  judgment  opened  tind  saspended,  and  obtained  leave  to 
plead,  the  same  as  they  had  before  done  in  the  Circuit  Court 
They  both  in  their  pleas  denied  the  execution  of  the  note  and 
power  of  attorney.  Before  the  case  was  tried  in  the  County 
Court  appellee  again  dismissed  his  suit  as  against  Christian 
Baker,  but  for  what  reason  does  not  appear.  The  case  was 
afterward  tried  before  the  court  and  a  jury,  resulting  in  a  ver- 
dict against  Fred  Ooerne  and  Christian  Boeker,  Sr.,  for 
$358.35.  Christian  Boeker  entered  a  motion  for  a  new  trial, 
which  was  overruled,  and  thereupon  the  court  vacated  the 
judgment  which  had  been  entered  against  Fred  Goerne  and 
Christian  Boeker,  Sr.,  by  confession,  and  entered  a  final  judg- 
ment against  Christian  Boeker,  Sr.,  alone,  for  the  sum  of 
$358.85,  on  the  verdict.  We  do  not  desire  to  be  understood 
as  recognizing  the  correctness  of  this  practice  or  proceeding 
in  finally  vacating  the  judgment  as  against  Fred  Goerne,  and 
relieving  him  of  the  judgment  entered  against  him  by  confess 
sion,  or  from  the  verdict  upon  the  finding  of  the  jury.  He 
had  made  no  objections  to  the  judgment  entered  against  him, 
and  we  are  not  aware  of  any  reason  for  disturbing  it,  and 
especially  so  since  he  was  the  principal  in  the  note  and  his 
name  the  only  genuine  signature  on  the  note.  The  judgment 
was  prop€|rly  confessed  as  to  him,  and  he  never  appeared  and 
asked  to  have  it  vacated.  From  this  judgment  Christian  Boe- 
ker, Sr.,  prosecutes  this  appeal,  and  assigns  numerous  errors 
committed  against  him. 

The  material  facts  in  this  case  are  about  these:  Fred 
Goerne  was  the  son-in-law  of  Christian  Boeker,  Sr.  He 
desired  to  borrow  $300  from  Henry  Hess,  and  proposed  to 
give  Christian  Boeker,  Sr.,  and  Christian  Baker,  Jr.,  as 
sureties,  A  blank  note  was  filled  out  and  Fred  Goerne  signed 
it,  and  took  it  away  with  him,  saying  he  would  get  those  sure- 
ties and  bring  the  note  back. 

Within  a  day  or  so  Goer;ie  returned  with  the  note  to  Hess, 
and  said  he  had  gotten  the  names  of  the  sureties  proposed, 
which  then  appeared  on  the  note,  and  tliereupon  he  delivered 
the  note  to  Hess,  and  got  the  money  secured  by  it 
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Goeme  paid  some  three  installments  of  interest  as  it  accrued 
on  the  note.  Goeme  finally  fled  the  country,  and  then,  for 
the  first  time,  demand  was  made  upon  appellant  to  pay  the 
note,  which  he  refused  to  do,  insisting  that  it  was  a  forgery. 

On  the  trial  before  the  court  below,  Joseph  Kopf,  a  brother- 
in-law  of  appellee;  testified  that  appellant  signed  the  note  in 
his  barber  shop;  that  the  note  had  been  handed  to  him,  Kopf, 
by  Henry  Hess  a  day  or  so  before,  and  that  Goerne  brought 
appellant,  and  that  the  note  was  then  signed  by  appellant. 

Fred  Gleim  testified  that  he  had  a  talk  with  appellant  in 
8treator,  and  that  he  told  him  lie  signed  a  note  for  $300  in  the 
barber  shop,  and  that  he  was  willing  to  pay  it,  but  he  also 
says  that  appellant  said  the  note  was  payable  to  the  sister  of 
tlie  witness.  Upon  this  evidence  the  court  admitted  the  note 
to  be  read  to  the  jury. 

On  behalf  of  appellant  several  witnesses  familiar  with  his 
handwriting  swore  that  the  signature  on  the  note  was  not  his 
genuine  signature.  Both  his  sons  swear  that  the  signature  of 
their  father  is  not  genuine,  and  Christian  Baker,  Jr.,  one  of 
tlie  sons,  whose  name  was  also  on  the  note,  swears  that  his 
name  is  forged,  and  that  he  did  not  sign  it  or  authorize  it  to 
be  signed.  Fred  Goerne,  now  in  the  penitentiary  for  this 
very  act,  swears  that  the  signature  of  both  Bakers  are  forged; 
that  he  put  them  there  without  authority.  Christian  Boeker, 
Sr.,  himself,  an  old  man  seventy-nine  years  of  age,  swears 
that  he  never  signed  this  note,  nor  authorized  any  one  to  sign 
it  for  Jiim,  and  that  it  is  a  forgery.  Lastly,  the  note  itself, 
the  signature  to  which  is  in  question,  has  been  photographed 
and  put  in  the  record,  and  submitted  to  our  inspection,  and 
leaves  no  reasonable  doubt  in  our  minds  of  the  fact  that  both 
the  names  of  Christian  Boeker  and  Christian  Baker  are  base  and 
palpable  forgeries,  and  are  all  in  the  same  handwriting,  and 
are  written  by  the  principal  maker,  Fred  Goerne.  It  is 
perfectly  apparent,  upon  inspection,  that  the  names  were  all 
written  by  tlie  one  person,  and  at  the  same  time,  and  with  the 
same  ink.  The  proof  is  that  Boeker  is  an  old  man  and  writes 
with  a  trembling  hand,  while  the  signature  to  the  note  has  no 
such  indication,  but  on  the  contrary  is  written  with  a  steady 
and  even  hand. 
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We  think  .the  great  preponderance  of  the  evidence,  aside 
from  the  note  itself,  established  the  fraudulent  character  of 
the  note.  Henry  Hes^  himself  gives  a  very  diflFerent  account 
of  how  this  note  came  to  be  executed  in  his  affidavit  for  a 
confession  of  judgment  from  the  account  lie  sweai-s  to  on  the 
trial.  We  think  the  verdict  was  against  the  evidence  and  for 
that  reason  should  be  set  aside. 

But  there  are  numerous  other  errors,  committed  in  the 
progress  of  the  trial,  detrimental  to  appellant.  In  the  affida- 
vit made  by  appellee  in  the  Circuit  Court,  in  order  to  procure 
the  confession  of  judgment,  he  swore  that  when  the  note  was 
filled  out  lie  gave  it  to  Fred  Qoerne  to  get  the  other  signa- 
tures, and  that  Gocrne  himself  returned  the  note  to  him 
signed,  and  informed  him  that  the  two  Bakers  had  signed  it 
On  the  trial  he  testified  that  after  Fred  Goerne  signed  the 
note  he  (appellee)  gave  it  to  Joe  Kopf,  and  told  him  to  have 
Boeker  sign  it.  On  cross-examination  appellee  was  handed 
the  affidavit  referred  to  and  asked  if  he  had  not  therein 
stated  that  he  gave  the  note  to  Goerne  to  have  him  get  the 
signatures  of  the  two  Bakers  to  it.  To  this  question  appellee 
objected  and  the  court  sustained  the  objection  and  appellant 
excepted.  In  this  there  was  error.  Appellant  had  a  right 
to  call  on  appellee  in  cross-examination  to  explain,  if  he  could, 
why  he  made  the  statements  directly  opposed  to  each  other; 
and  if  he  could  not,  appellant  was  entitled  to  have  that  mat- 
ter submitted  to  the  jury.  It  was  a  matter  well  calculated  to 
seriously  affect  the  value  of  appellee's  testimony  before  the 
jury.  When  a  witness  has  made  written  statements  material 
to  the  issue,  on  a  prior  occasion,  substantially  variant  from  the 
statement  he  makes  on  the  trial,  the  other  party  not  only  has 
the  right  but  it  is  his  duty  to  call  his  attention  to  such  pre- 
vious statements  or  writings  on  cross-examination  and  give  him 
an  opportunity  to  explain  them,  if  he  desires  to  contradict  or 
impeach  him  by  the  introduction  of  such  previous  writings. 

The  witness  should  have  been  required  to  answer  the  ques- 
tion. 

Again,  in  appellee's  testimony  he  was  asked  by  counsel  if 
he  gave  Joe  Kopf  any  instructions  with  regard  to  the  note 
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when  lie  gave  it  to  him,  and  if  80  what  thoj  were.  Against 
appellant's  objections  appellee  was  permitted  to  give  his  in- 
structions and  what  he  said '  to  Joe  Kopf  in  the  absence  of 
appellant. 

This  conversation  in  the  absence  of  the  appellant  should  not 
have  been  admitted.  The  effect  of  it  was  to  support  appel- 
lee's theory  and  was  prejudicial  to  appellant.  A  party  can 
not  make  evidence  for  himself  by  his  own  declarations  in  the 
absence  of  the  other  party  and  when  such  conversations  are 
not  a  part  of  tiie  res  gestcB. 

Appellant  offered  in  evidence  the  pleas  sworn  to  by  him- 
self, to  which  objection  was  made  and  the  coqrt  sustained  the 
objection.  This  was  error.  The  pleas  were  a  part  of  the 
record  and  were  properly  before  the  jury  ;  they  have  a  right 
to  inspect  them  and  it  was  error  to  say  they  could  not  do 
so. 

In  another  place,  when  appellant  offered  to  prove  what  appel- 
lee had  stated  in  his  affidavit  before  the  Circuit  Court,  the 
presiding  judge,  in  sustaining  the  objection,  remarked  that  the 
proceedings  in  the  Circuit  Court  had  nothing  to  do  with  the 
trial  then  being  had. 

Appellant  was  insisting,  and  properly,  we  think,  that  the 
proceedings,  in  the  Circuit  Court  did  have  something  to  do 
with  the  pending  trial  in  the  County  Court.  Appellant  after- 
ward introduced  the  affidavit  made  by  appellee,  and  he  was 
entitled  to  have  the  jiiry  consider  the  conflicting  statements 
made  by  appellee  without  the  opinion  of  the  judge  as  to  their 
effect,  but  the  remarks  of  the  court  complained  of  had  a  strong 
tendency  to  induce  the  jury  to  believe  that  no  importance  was 
to  be  attached  to  the  affidavit. 

Without  noticing  other  errors  complained  of,  the  judgment 
will  be  reversed  and  remanded. 

Seversed  and  remanded. 

Yoi.  XXXIV  a 
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James  B.  Cleaks  and  James  F.  Daley 

V. 

Mary  Stanley. 

Intoxicating  Liquors — Dram  Shop  Act— Action  for  Damages — Challenge 
to  Array — Instructions — Kcidence, 

1.  A  challenge  to  the  array  must  be  based  on  objection  to  all  the  jurors 
compoBing  the  panel,  and  taken  in  apt  time. 

2.  The  dram  shop  act  applies  to  a  brewer  and  manufacturer  of  ale  and 
porter,  who  sells  the  same  in  cask  and  biirrel  from  his  place  of  manufacture. 

3.  The  erroneous  modification  of  an  instruction  is  not  cause  for  reversii), 
if  it  is  apparent  that  it  did  not  influence  the  verdict. 

4.  An  instruction  is  properly  refused  where  there  is  no  evidence  to  sup- 
port it. 

5.  It  is  not  error  to  refuse  instructions  containing  only  abstract  propo- 
sitions of  law. 

6.  In  an  action  under  the  dram  shop  act  by  a  wife  for  the  death  of  her 
husband,  evidence  of  the  financial  condition  of  the  husband  at  the  time  of 
his  death  is  admissible  for  certain  purposes. 

7.  In  such  action  evidence  of  statements  that  he  did  not  care  to  live, 
made  by  the  husband  two  weeks  before  his  death,  is  inadmissible. 

[Opinion  filed  December  16, 1889.] 

Appeal  from  the  Circuit  Court  of  Lee  Connty;  the  Hon. 
William  Bhown,  Jud^e^  presiding. 

Messrs.  Dixon  &  Bethea  and  Eubenb  &  Mott,  for  appellants 

Messrs.  Bardwell  &  Faeband,  for  appellee^ 

Upton',  p.  J.  This  action  is  in  case  commenced  in  the  Cir- 
cuit Court  of  Lee  County,  in  1888,  by  the  appellee  against 
appellants  to  recover  damages  resulting  from  habitual  intox- 
ication, during  the  last  five  years  of  his  life,  of  appellee's 
husband,  John  Stanley,  caused  wholly  or  in  part  by  appel- 
lants, as  is  alleged,  and  for  damages  to  her  means  of  support 
in  consequence  thereof,  and  for  his  death  on  July  8,  1888. 
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The  action  is  based  upon  the  9th  section  of  chapter  43,  E. 
S.,  which  reads  as  follows:  ^* Every  husband,  wife,  child, 
])arent,  guardian,  employer  or  other  person  who  shall  be 
injured  in  person  or  property,  or  means  of  support,  by  any 
intoxicated  person,  or  in  consequence  of  the  intoxication,  habit- 
ual or  otherwise,  of  any  person,  shall  have  a  right  of  action 
in  his  or  her  own  name,  severally  or  jointly,  against  any  per- 
son or  persons  who  shall,  by  selling  or  giving  intoxicating 
liquors,  have  caused  the  intoxication  in  whole  or  iu  part  of 
such  person  or  persons,"  etc. 

Issues  being  joined,  the  cause  was  submitted  to  a  jury  in  the 
court  below,  which,  after  hearing  the  evidence,  entered  a  ver- 
dict for  appellee  for  actual  damages  in  the  sum  of  $650,  upon 
which  a  judgment  was  entered  after  ovcrmling  a  motion  in 
arrest  and  for  a  new  trial,  and  from  this  judgment  an  appeal 
was  taken  to  this  court. 

In  the  trial  court  on  the  Ist  of  April  the  panel  of  petit  jurors 
was  made  up  as  follows:  Venire  had  issued  in  due  form  for  the 
requisite  number  of  persons  to  fill  the  panel,  who  appeared 
before  the  court,  and  for  reasons  assigned  the  court  excused 
several,  reducing  the  number  summoned  on  the  regular  panel 
to  twenty,  and  the  court,  to  fill  the  panel,  did  not  require  the 
clerk  to  draw  again  for  jurors  and  summon  them,  nor  did  he 
require  the  sheriff  to  summon  from  the  bystanders,  but  he  per- 
mitted each  juror  (four  in  number)  excused,  to  furnish  a  jury- 
man in  his  place  from  his  township. 

On  the  24th  of  April,  when  the  cause  was  called  for  trial  in 
the  court  below,  appellants  challenged  the  array,  and  the 
appellee  demurred  thereto,  and  the  demurrer  was  sustained. 
Exceptions  were  taken,  and  that  is  the  first  point  made  before 
us  upon  this  record. 

It  appears  undisputed  that  the  panel  of  twenty-four  jurors 
contained  twenty  who  were  drawn  and  summoned  in  the  reg- 
ular way  from  the  body  of  the  county;  to  that  extent,  at  least, 
it  was  a  lawful  panel,  and  to  them  there  was  no  ground  of 
challenare. 

The  challenge  was  to  the  arra}',  which,  if  sustained,  must 
quash  the  entire  panel.     Why,  then,  should  the   whole  panel 
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have  been  discharged  and  a  venire  de  novo  issued  to  fill  their 
places  ? 

We  perceive  no  reason  whatever.  How  could  appellants 
have  been  prejudiced  thereby  in  the  case  at  bar?  It  does  not 
appear  from  the  record  before  us,  that  appellants  objected  to 
any  of  the  jurors  when  called,  or  put  their  challenge  to  the 
poll,  nor  docs  it  appear  that  any  of  the  peremptory  challenges 
had  been  used,  much  less  exhausted,  and  only  one  of  the  sub- 
stituted jurors  were  upon  the  panel  which  tried  the  cause,  and 
that  without  specific  objection.  After  thus  taking  the  jury 
appellant  ought  not  to  be  allowed  to  speculate  on  the  verdict. 
But  it  is  needless  to  discuss  the  question  from  that  standpoint. 
It  is  settled  that  a  challenge  to  the  array  must  be  based  upon 
objection  to  all  the  jurors  composing  the  panel  and  taken  in 
apt  time. 

The  challenge  should  have  been  to  "  the  talesmen,"  and  not 
to  the  whole  array,  and  then  limited  to  those  improperly  on 
the  panel,  to  have  been  effective.  Grapp  v.  The  People,  77 
111.  160;  Bouvier's  Law  Diet.,  title  Challenge,  and  cases  cited. 
The  demurrer  to  the  challenge  was  properly  sustained  by  the 
trial  court. 

The  second  point  to  which  our  attention  is  directed  is  that 
appellant  Clears  was  not  a  keeper  of  a  dram  sliop,  or  a  dealer 
in  intoxicating  liquors  at  retail,  within  the  meaning  of  Sec.  9 
of  the  Dram  Shop  Act,  and  therefore  not  liable  in  this  action. 
And  to  sustain  that  position  we  are  referred  to  the  case  of 
Aden  v.  Cruse,  21  111.  App.  390,  and  same  v.  same,  in  Supreme 
Court,  reported  in  20  N.  E.  R.  73. 

In  our  judgment  the  case  cited  and  the  principles  announced 
therein  have  no  application  to  the  C'ase  at  bar.  So  far  as  the 
determination  in  the  cases  cited  aflFects  the  question  now  before 
us,  this  court  said :  "  We  do  not  think  the  Legislature  *  *  * 
intended  the  penalties  on,  and  provisions  contained  in  tl^e  dram 
shop  act  to  apply  to  persons  not  directly  or  indirectly  engaged 
in  the  liquor  traflSc." 

When  the  case  was  before  the  Supreme  Court  it  was  said  : 
^'The  various  provisions  of  the  statute  are  aimed  at  dram  shops 
and  at  those  who  are  engaged,  either  lawfully  or  unlawfully, 
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directly  or  indirectly,  in  the  liquor  traffic,  but  not  ta  those 
not  in  any  way  engaged,  directly  or  indirectly,  in  the  liquor 
traffic,  who  as  host,  confined  in  his  own  house  or  elsewhere,  as 
an  act  of  courtesy  and  politeness  treats  another  to  a  glass  of 
intoxicating  liquor,  without  any  purpose  of  profit  or  gain 
therefrom."  This  is  the  extent  of  the  holding  in  the  case 
cited,  as  we  understand  it.  Can  it  be  said  that  the  appellants 
in  the  case  at  bar  were  not  engaged  in  the  liquor  traffic 
directly  or  indirectly? 

The  one,  Clears,  was  a  brewer  and  manufacturer  of  ale  and 
porter,  selling  the  same  by  cask  and  barrel  from  his  place  of 
manufacture;  the  other,  Daley,  was  the  owner  and  keej^er  of 
a  saloon  and  dram  shop.  Hence  we  think  the  case  cited  has 
no  application  to  the  one  at  bar.  This  view  disposes  of  the 
second  and  third  points  presented. 

Complaint  is  made  that  the  court  below  erred  in  modifying 
appellants'  eighth  instruction.  We  think  both  upon  principle 
and  authority  the  modification  was  properly  made  and  was 
not  erroneous.  Hackett  v.  Smelsley,  77  Jll.  120.  Besides,  if 
the  modification  be  regarded  as  error  it  could  not  have  influ- 
enced the  verdict.  The  modification  complained  of  related 
to  appellee's  means  of  support  and  injuries  accruing  duripg 
the  five  years  preceding  the  death  of  her  husband,  while  the 
verdict  is  sustained  upon  injuries  resulting  solely  from  the 
husband's  death. 

Objection  is  also  made  to  the  giving  of  appellee's  eighth 
instruction  and  the  refusal  of  appellants'  nineteenth  instruc- 
tion. We  think  appellants'  nineteenth  instruction  was  prop- 
erly refused.  There  is  no  evidence  in  the  case  tending  to 
show  "that  John  Stanley  kept  intoxieatingliquor  at  his  home 
and  drank  it  there  with  the  knowledge  and  approval  of  appel- 
lee;" indeed,  the  evidence  is  directly  the  other  way,  as  we 
understand  it  It  is  shown  by  the  evidence  that  appellee  on 
different  occasions  notified  appellants  not  to  furnish  her  hus- 
band with  liquor,  without  avail. 

It  does  not  appear  from  the  evidence  that  appellee  and 
her  husband  were  in  the  habit  of  drinking  together.  It  is 
shown  that  upon  two  or  three  occasions  she  drank  a  glass  of 
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beer  with  him,  and  upon  those  occasions,  with  one  exception, 
it  appears  it  was  by  compulsion  of  her  husband.  Appellee's 
eighth  instruction  was  confined  to  actual  damages,  and  we  do 
not  think  it  was  erroneous  in  connection  with  the  series  given. 

Complaint  is  also  made,  and  it  is  said  error  was  committed 
by  the  trial  court  in  refusing  appellants'  twenty-second 
instruction.  The  cases  in  this  State  are  too  numerous  to 
require  citation,  that  it  is  not  error  to  refuse  instructions  con- 
taining only  abstract  propositions  of  law.  Such  was  the 
instruction  it  refused,  and  it  was  not  error. 

It  is  further  claimed  that  the  trial  court  erred  in  allowing 
appellee  to  state  the  property  and  pecuniary  condition  of  her 
husband  at  the  time  of  his  death.  In  Flynn  v.  Fogarty,  106 
III.  268,  it  is  said :  "  It  was  highly  proper  to  sliow  what  the 
deceased  had  done  in  his  lifetime,  the  character  of  his  busi- 
ness, his  habits  of  industry  and  thrift,  and  all  that  sort'of  thing, 
with  a  view  to  determining  what  he  probably  would  have 
done  in  the  future  had  he  not  been  killed.  If  it  could  have 
been  know  to  a  certainty  what  he  would  have  accomplished 
but  for  his  death,  that  would  have  furnished  the  exact  measui-e 
of  appellee's  loss;  but  as  that  could  not  be  definitely  ascer- 
tained, the  next  best  thing  was,  to  show  the  aid  and  assistance 
he  probably  would  have  rendered  her  before  his  death,  and  this 
could  only  be  done  by  proving  his  age,  physical  condition, 
habits  of  industry,"  etc. 

This  inquiry  would,  of  necessity,  involve  his  accumulations 
in  property  and  effects  prior  to  and  at  the  time  of  his  death, 
and  the  evidence  offered  and  allowed  by  the  ti-ial  court  extended 
no  further,  and  we  think  was  not  erroneous  ;  nor  do  we  per- 
ceive that  it  was  in  contravention  of  any  principle  or  rule  of 
law  announced  in  the  cases  of  McCann  v.  Roach,  81  III.  213, 
or  Flynn  v.  Fogarty,  106  111.  263,  to  which  we  have  been 
cited.  If  the  evidence  upon  this  branch  of  the  case  was 
improper  it  seems  to  us  to  have  been  called  out  by  appellants 
upon  cross-examination,  of  which  he  can  not  complain,  and 
surely  appellee  should  not  be  chargeable  therewith. 

It  is  further  insisted  that  the  proffered  testimony  of  Gal- 
lagher should  have  been  admitted.     It  was  not  a  part  of  tlio 
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res  gestm  nor  of  suffieiently  recent  occurrence  to  be  said  to  have 
any  legal  bearing  upon  the  principal  event  involved  in  the 
issues  on  ti*ial.  In  our  judgment  the  trial  court  committed  no 
error  in  rejecting  tlie  proffered  evidence,  which  was  simply 
statements  alleged  to  have  been  made  by  John  Stanley  about 
two  weeks  prior  to  his  death  concerning  his  treatment  by  those 
with  whom  he  associated,  and  that  he  would  as  soon  be  dead 
as  alive. 

We  think  appellee's  third  instruction  was  not  erroneous  and 
was  properly  given  to  the  jury. 

It  is  further  insisted  that  the  evidence  does  not  support  the 
verdict  and  upon  this  contention  the  eminent  counsel  on  both 
Bides  have  presented  for  our  consideration  a  carefully  prepared 
and  able  argument,  to  which  we  have  given  most  careful 
attention,  and  after  the  examination  of  all  the  evidence  we  are 
not  able  to  say  that  the  jury  were  not  justified  in  the  verdict 
rendered  in  the  case  upon  that  evidence. 

In  our  judgment  the  verdict  was  fully  warranted  by  that 
evidence  and  finding  no  substantial  error  the  judgment  of  the 
trial  court  is  affirmed. 

Judgment  affirmed. 


George  V.  Dieterich 

V. 

James  Kichey. 

•  _  

Costs-Taxation  of .  ^84      8^ 

1.  Every  intendment  moRt  be  in  favor  of  the  proper  taxation  of  costs  in 
the  absence  of  any  nefifative  projF  to  the  contrary. 

2.  This  court  declines  to  interfere  with  a  certain  decree  touching  the 
taxation  of  costs. 

[Opinion  filed  February  6,  1890.] 

In  error  to  the  Circuit  Court  of  Knox  County;   the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 
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Mr.  F.  S.  MrspHY,  for  plain tifF  in  error. 

Mr.  M.  J.  DouGBERTTy  for  defendant  in  error. 

Per  Curiam.  This  was  a  replevy  of  a  fee  bill  issued  in  a  case 
\vhere  George  Y.  Dieterich  was  complainant  and  Barbara 
Green  and  others  were  respondents,  in  which  judgments  for 
costs  had  been  rendered  in  favor  of  the  respondent  Barbara, 
against  the  complainant,  and  the  execution  and  fee  bill  and 
bond  piven  by  plaintiff  in  error,  together  with  the  return  of 
the  sheriff  thereon,  was  returned  into  the  clerk's  office  of  the 
Circuit  Court  December  20, 1887.  On  the  17th  of  November, 
1888,  the  plaintiff  in  error  filed  his  motion  in  said  cause  to 
quash  the  writ  and  fee  bill  therein.  On  the  19th  of  Novem- 
ber, 1888,  the  court  overruled  the  motion  and  ordered  that 
the  fee  bill  stand  and  that  execution  may  issue  therefor  and 
exception  taken  to  the  ruling  of  the  court  This  writ  of 
error  was  issued  out  of  this  court  directed  to  the  Circuit  Court, 
to  send  up  the  record  of  the  proceedings  therein,  which  is 
done.  The  plaintiff  in  error  insists  that  several  items  werse 
contained  in  said  fee  bill  and  execution  which  were  impro}>- 
'Crly  extended  on  the  costs  book  by  the  clerk  against  plaintiff 
in  error,  and  the  fee  bill  and  execution  improperly  issued 
therefor.  It  is  insisted  that  certain  items  were  improperly 
taxed  as  costs  in  the  case,  to  wit,  $120  for  record  in  case  of 
Barbara  Green  against  plaintiff,  on  her  appeal  to  the  Supreme 
Court  from  the  decree  rendered  in  said  cause  against  said 
Barbara  Green,  which  it  is  insisted  belonged  to  the  appeal 
case,  and  adjudged  against  plaintiff  in  error  in  the  Supreme 
Court  in  said  cause,  on  the  judgment  by  that  court  of  reversal. 
We  can  not  see  any  objection  to  this,  as  the  amount  was 
incurred  by  the  appellant  Barbara  Green  in  procuring  the  . 
transcript  of  the  record  in  the  Circuit  Court,  and  the  clerk  so 
entered  it  in  the  fee  book  as  a  proper  charge  against  plaintiff 
in  error.  If  this  same  item  was  entered  in  the  records  in  the 
Supreme  Court  as  a  judgment  against  plaintiff  in  error  and 
paid  by  him,  then  the  amount  could  not  be  collected  in  this 
fee  bill.    As  to  this  there  is  no  proof.    But  from  tlie  fee  bill 
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returned  by  the  sheriflf  into  the  clerk's  office  in  connection 
with  the  repel  vin  bond  also  returned,  it  is  seen  there  is  no  such 
item  contained  and  so  the  complaint  is  groundless.  As  against 
such  fee  bill  so  returned,  the  surmises  and  suppositions  oi  the 
clerk,  as  we  gather  from  his  evidence  contained  in  the  bill  of 
exceptions,  that  such  item  was  contained  in  the  fee  bill  issued 
because  it  a))i>eared  on  the  fee  book,  can  not  be  allowed  to 
prevail.  The  fee  bill  returned  is  the  best  evidence  of  what 
is  contained  and  can  not  be  contradicted.  The  complaint  as 
to  this  item  is  not  well  taken.  The  other  items  contained 
under  head  of  defendant's  costs  in  the  fee  bill,  to  wit,  "Oct. 
'83  mo.  to  sup.  dep.  15ct.  mo.  and  ord.  1.  to  allow  to  file  cross- 
bill 30ctp.  f.  4,  per.  20,  1  spci.  of  30,"  are  not,  as  far  as  we  can 
ascertain  from '  the  record,  improper.  The  record  shows  an 
original  decree  against  Barbara  and  Florence  Green  for  costs 
on  appeal  from  the  decree  by  Barbara,  and  decree  of  reversal 
by  the  Supreme  Court,  and  final  order  by  the  Circuit  Court 
of  the  dismissal  against  plaintiff  in  error  of  his  bill  of  com- 
plaint and  decree  of  costs  against  him.  But  there  is  no 
evidence  contained  in  the  bill  of  exceptions  showing  that 
there  was  not  some  other  order  or  decree  of  the  court  in  the 
case  authorizing  the  clerk  to  tax  the  costs  complained  of 
against  plaintiff  in  error.  Every  intendment  must  be  in  favor 
of  the  proper  taxation  of  the  costs  in  absence  of  any  negative 
proof  to  the  contrary.  Florence  Green  was  only  a  nominal 
party  and  no^costs  should  have  been  taxed  against  her,  and  we 
understand  the  reversal  of  the  decree  in  the  Supreme  Court 
reversed  the  entire  decree  against  Florence  as  well  as  Barbara 
Green  and  extended  to  the  decree  against  them  for  costs. 
This  left  the  final  order  of  the  Circuit  Court  adjudging  all 
costs  in  favor  of  Barbara  against  plaintiff  in  error  in  full 
force.  And  as  we  said  before,  what  other  orders  of  the  Cir- 
cuit Court  in  regard  •  to  costs  exist,  we  know  not  from  any 
negative  evidence  produced  by  plaintiff  in  error,  who  took  any 
burden  of  proof  of  showing  the  erroncousness  of  the  fee 
bill  replevied.  The  decree  of  the  court  below  is  there- 
fore affirmed. 

Decree  affirmed. 
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34  3w  County  of  La  Salle 

V. 

William  R.  Milligan. 

Sheriffs — Fees  and  Expenses — Recovery  qf— Illegal  Payments  hy 
County  Treasurer, 

In  a  controversy  involvinsr  accounts  between  a  county  and  its  sheriff,  it 
beinfT  sought  by  the  former  to  recover  a  large  sum  alleged  to  have  been 
illegally  paid  the  latter,  and  by  him  an  amount  claimed  to  be  due  for  fees 
and  expenses,  this  court  declines  to  interfere  with  a  judgment  in  his  behalf. 

[Opinion  filed  Febrnary  8,  1890.] 

Appeal  from  tlie  Circuit  Court  of  La  Salle  County;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Messrs.  Moloney  &  Stead  and  Bbeweb  &  Strawn,  for 
appellant. 

Messrs.  Mayo  &  Widmeb  and  Thomas  C.  Fctllerton,  for 
appellee. 

Per  Curiam.  This  is  a  case  wherfi  the  sheriff,  who  is  the 
appellee,  sued  the  appellant,  to  recover  a  balance  claimed  to 
be  due  him  for  fees,  as  he  claims,  and  expenses  of  his  office; 
and  the  appellant,  in  a  separate  suit  instituted  against  him, 
seeks  to  recover  for  a  large  amount  of  money  claimed  by  it  to 
have  been  illegally  paid  out  of  the  county  treasury  to  him  on 
account  of  fees  and  salary.  The  two  cases  were  consolidated 
by  agreement,  and  a  jury  waived  and  the  cause  tried  by  the 
court,  resulting  in  a  finding  and  judgment  against  appellant 
for  the  sum  of  $1,891.89.  The  record  is  very  voluminous,  and 
involves  all  the  transactions  and  accounts  of  the  sheriff's  office 
and  the  county  for  four  years,  amounting  in  the  aggregate  to 
over  $90,000.  The  appellant  claims  that  the  county  has  paid 
out,  on  account  of  the  sheriff's  office,  some  $30,000  or  $35,000 
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more  than  the  collected  earnings  of  the  office.  On  the  other 
hand,  appellee  claims  that  it  has  not,  and  that  there  is  a  large 
balance  due  him,  and  that  the  county,  having  made  settlement 
of  the  accounts  with  him  from  time  to  time  on  a  full,  honest 
statement  of  the  facts  with  him,  are  estopped  from  going 
behind  these  settlements  and  collecting  the  money  back. 
There  are  some  of  the  claims  of  the  county  against  the  appel- 
lee that  we  think  are  not  legitimate  expenses  of  the  slieriff's 
office.  For  instance,  the  dieting  of  the  prisoners,  which,  by 
the  statute,  is  required  to  be  done  by  the  county,  and  to  be 
paid  for  out  of  the  county  treasury,  without  regard  to  whether 
the  sheriff^s  office  earns  and  collects  a  sufficient  amount  of 
money  to  pay  for  it  This  is  not  to  be  regarded  as  a  part  of 
the  expenses  of  the  sheriff's  office. 

Of  a  like  nature  are  other  expenses  required  by  the  statutes 
and  law  to  be  paid  by  the  county  witiiout  reference  to  the 
emoluments  of  the  office.  The  expenses  of  the  bailiffs  are  of 
this  class.  Mc Williams  v.  The  County  of  Richland,  16  111. 
App.  333.  If  the  sheriff  pay  such  claims  he  has  a  right  to 
be  reimbursed  by  the  county  without  charging  it  to  his 
expense  account.  Of  like  nature  is  the  jailer's  salary  \^here 
the  county  voluntarily  assumes  to  pay  it.  People  v.  Foster, 
decided  and  the  opinion  filed  at  Springfield,  Illinois,  by  Supreme 
Court.  The  same  may  be  said  for  expenses  of  jail  guard, 
guarding  jail,  washing  for  prisoners,  mending  for  prisoners, 
and  attending  sick  prisoners,  and  the  like.  None  of  these 
properly  belong  to  the  expense  account  of  the  sheriff.  These, 
then,  were  properly  excluded  and  must  be  regarded  as  proper 
payments  without  regard  to  the  emoluments  of  the  office. 
Then  there  should  be  added  to  the  emolument  and  collected 
accounts  of  the  sheriff,  all  such  services  done  by  the  sheriff 
for  the  county  where  the  county  is  required  by  statute  to  pay 
for  such  services,  and  such  as  it  may  pay  and  allows,  and  this 
would  include  such  items  as  summoning  jurors  and  costs  in 
criminal  cases  where  there  is  an  acquittal,  and  the  like  cases, 
per  diem  for  attending  the  different  courts,  exj)ense  of  con- 
veying convicts  and  the  like.  Foster  case,  supra.  It  appears 
to  be  held  by  the  Supreme  Court  in  the  Foster  case  cited,  that 
where   the  county  board  has  full  knowledge  of  the  items 
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allowed  withont  any  frand  on  the  part  of  the  ehcriif,  and 
allows  them  on  account  of  a  mistake  of  law,  that  such  an  allow- 
ance and  payment  can  not  be  recovered  back.  Several  items 
ahonld  be  allowed  on  this  basis  and  credited  to  amounts  received 
for  fees  earned,  such  as  summoning  witnesses  before  the  grand 
jury  in  criminal  cases  and  the  like.  Thus,  rejecting  some  items 
on  the  principles  ^tbove  stated  from  the  sheriff's  expense 
account  and  crediting  the  receipts  for  fees  earned  as  above 
indicated  and  adding  them  to  the  $13,525.40  actually  collected, 
we  have  enough  to  balance  the  amount  of  money  received  by 
the  sheriff  from  all  sources.  Then  there  only  remains  the 
question  whether  the  sheriff  has  received  the  full  amount  of 
his  earnings  by  w^ay  of  salary  and  legitimate  ex^ienscs. 

From  the  intricate  mass  of  figures  and  accounts,  and  being 
governed  by  the  decision  in  the  Foster  case  alluded  to  as  to 
the  rules  of  law,  we  are  unable  to  say  that  the  finding  of  the 
court  below  was  not  justified  by  the  evidence.  The  princi- 
ples announced  in  Marion  County  v.  Lear,  108  III.  343,  that 
the  earnings  in  criminal  cases  where  allowed  by  law  and 
required  to  be  paid  can  not  be  added  to  the  earnings  and 
receipts  accruing  from  other  sources  to  make  a  fund  out  of 
which  the  exiyenses  of  the  slier iff^s  oflice  may  be  lawfully  paid 
where  the  other  receipts  do  not  cover  it^  but  may  be  so  done 
as  to  the  salary  alone  of  the  sheriff  proper,  would  work  mon- 
strous injustice  in  this  case;  but  we  understand  that  the  Foster 
case,  which  is  later,  announces  an  entirely  different  rule  and 
adopts  a  more  liberal  construction  of  the  statute.  In  justice 
to  appellant's  attorneys  we  must  say  that  they  do  not  claim 
such  construction  of  the  statute  as  announced  in  108  Illinois. 

According  to  the  principles  of  estoppel  and  the  other  prin- 
ciples announced  in  the  Foster  case,  and  with  some  hesitation 
on  account  of  the  many  important  questions  involved,  we  are 
inclined  to  hold  that  the  judgment  of  the  court  below  was 
justified  by  the  evidence.  If  there  are  any  doubts,  it  were 
better  that  this  case  should  go  directly  to  the  Supreme  Court, 
where  all  the  questions  can  be  authoritatively  settled  with- 
out further  delay  and  expense.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 
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Village  op  Marseilles 

V. 

George  Rowland, 

Municipal  Corporations — Mandamus — Satisfaction  of  Judgment — Bill 
of  Exceptions — Striking  from  Record  by  Order  of  Court — Evidence. 

Upon  mandamus'proceedings  instituted  against^a  municipality  to  compel 
the  paying  over  from  its  treasury  of  a  certain  sum  in  satisfaction  of  a  judg- 
ment named,  this  court  declines,  in  view  of  the  fact  that  the  bill  of  excep- 
tions had  been  stricken  from  the  record  by  order  of  court,  to  interfere 
with  the  judgment  for  the  petitioner. 

[Opinion  filed  February  8,  1890.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoBBANCE  DiBELL,  Jud^e,  presiding. 

Mr.  ^iBD  BiGKFOBD,  f  Or  appellant. 

ft 

Messrs.  Bbeweb  &  Stbawn,  for  appellee. 

Per  Curiam,  This  was  a  proceeding  in  mandamus  by  ap- 
pellee against  appellant,  to  compel  it  to  pay  over  to  him 
money  out  of  its  treasury  to  satisfy  a  certain  judgment  he 
holds  against  it.  The  court  below  ordered  a  writ  of  per- 
emptory mandamus  to  issue,  compelling  the  appellant  to  pay 
over  $1,500  on  the  judgment  out  of  its  revenues. 

The  points  relied  on  here  for  reversal  are  such  as  pertain 
to  the  weight  of  the  evidence  given  in  the  court  below,  and  ' 
questions  arising  out  of  such  evidence.  The  bill  of  excep- 
tions having  heretofore  been  stricken  from  the  record  by 
order  of  this  court,  we  are  now  unable  to  ascertain  what  the 
evidence  in  the  court  below  was,  and  we  must  presume  that 
the  court  decided  correctly.  Magill  v.  Brown,  98  III.  352. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Village  op  Marseilles 

V. 

George  Rowland. 

Praetire— Signing  Bill  of  Exceptions^Extension  qf  Time  for  Present- 
ing to  Judge— Lose  of  Jurisdiction, 

Where  time  for  presenting  bill  of  exceptions  was  extended  by  agreement 
beyond  time  fixed  by  the  judge,  but  the  bill  was  not  presented  within  the 
time  as  so  extended,  it  is  held:  That  the  bill  not  having  been  presented  to 
the  jadge  within  the  time  first  fixed  by  bini,  being  in  racation,  he  lost 
jurisdiction  of  the  matter,  and  was  powerless  to  again  extend  the  time,  in 
vacation  or  term  time,  without  consent  of  the  parties. 

[Opinion  filed  December  18,  1889.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoBJEL^NCE  DiBELL,  Judgc,  presiding. 

Mr.  BiBD  BiCKFOBD,  for  appellant 

Messrs.  Bbeweb  &  Stbawn^  for  appellee. 

Per  Curiam,  Motion  to  strike  the  bill  of  exceptions  from 
the  record  in  the  case  at  bar  is  made  by  the  appellee  and  must 
be  sustained. 

The  bill  of  exceptions  in  this  case  was  ordered  by  the  court 
trying  the  cause  to  be  signed  within  a  limited  time  in  vacation. 
Jnst  before  such  time  expired  the  time  was  extended  by 
agreement  of  counsel  for  ten  days  longer.  The  bill  was  not 
presented  to  the  judge  until  such  latter  time  had  expired  and 
the  judge  refused  to  sign  it  in  vacation,  but  at  the  next  term 
of  court,  in  term  time,  again  extended  the  time,  against  the 
objection  of  appellee,  for  signing  the  same,  and  signed  it 
within  such  latter  time  fixed.  By  not  presenting  the  bill  of 
exceptions  to  the  trial  judge  for  his  signature  within  the  time 
first  fixed  by  him,  he  lost  jurisdiction  of  the  matter,  and  was 
powerless  to  again  extend  the  time  either  in  term  time  or 
vacation,  without  the  consent  of  appellee.  We  think  this 
(question  has  been  fully  put  at  rest  by  the  decisions   of  the 
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Suprenie  Court  in  Hake  v.  Strubel,  121  111.  821;  Haws  v. 
People,  21  N.  E.  Eeporier,  June  15, 1889,  and  the  Appellate 
Court  in  Dickey  v.  Town  of  Bruce,  21  111.  App.  445.  The 
case  of  Haws,  supra,  as  we  understand  it,  is  in  no  sense  dif- 
fei*ent  from  the  case  of  Hakes,  supra.  The  act  of  extending 
the  time  for  signing  a  bill  of  exceptions  is  judicial,  and  can 
not,  by  consent,  be  done  in  vacation,  but  may  be,  by  consent, 
done  in  term  time;  but.  without  consent  it  can  not  even  be 
done  in  term  time,  for  the  reason  that  the  court  once  having 
lost  jurisdiction  cannot  resume  it  without  the  submission  by 
the  parties. 

The  court  may,  however,  before  the  time  expires,  in  term 
time  again  extend  the  time  for  presenting  the  same.  In  this 
case,  the  time  having  expired  prior  to  the  term  when  the 
judge  extended  the  time,  the  court  lost  jurisdiction  and  hav- 
ing no  consent,  could  not  extend  the  time.  It  therefore  fol- 
lows that  the  action  of  the  court  in  thus  extending  the  time 
was  void. 

The  motion  is  sustained  and  the  bill  of  exceptions  is  ordered 
to  be  stricken  from  the  record. 


Chicago,  Burlington  &  Quincy  R.  R.  Co, 

V. 

Matilda  Johnson. 

Railroads — Personal  Injuries — Bill  qf  Exceptions^Failure  to  Sign 
and  Seal, 

This  conrt.  declines  to  consider  an  appeal  by  a  railroad  company  in  an 
action  broa^bt  to  recover  from  it  for  a  personal  injury  alleged  to  have  been 
occasioned  throuArh  its  negligence,  for  the  reason  that  the  bill  of  exceptions 
was  not  signed  and  sealed  by  the  trial  judge. 

[Opinion  filed  February  8,  1890.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  O.  F.  Pkicb  and  Jack  &  Tiohenor,  for  appellant. 
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Me88i*8.  L.  Habmon  and  McCulloch  &  MoCuijx)cu,  for 
appellee. 

JPer  Curiam.  This  appeal  is  bronglit  to  reverse  the  judg- 
ment obtained  in  the  court  below  of  $3,000  obtained  by  appel- 
lee against  appellant  for  personal  injuries  received  by  a  fall 
from  the  platform  of  appellant's  car  while  attempting  to 
alight  from  the  train,  the  declaration  charging  negligence  on 
the  part  of  the  conductor  of  the  train  in  removing  his  support 
and  letting  her  drop  while  she  was  leaning  on  his  arm  for 
support  while  ascending  the  steps  from  the  platform.  It  is 
the  same  case  reported  in  24  III.  App.  468. 

The  only  reliance  of  appellant  for  reversal  is  upon  ques- 
tions growing  out  of  the  evidence ,  and  admissibility  of  evi- 
dence and  questions  depending  thereon.  These  supposed 
errors  can  not  be  availed  of  in  this  court  for  the  reason  that  there 
appears  to  be  no  bill  of  exceptions  in  the  case.  There  appears 
to  be  no  signature  of  the  judge  who  tried  the  cause  attached 
to  the  poHion  of  the  record  purporting  to  be  a  copy  of  the 
bill  of  exceptions  and  no  seal.  All  bills  *of  exceptions  are 
required  by  the  statute  to  be  signed  and  sealed  by  the  judge 
who  tries  the  cause.  Tliis  being  the  case,  we  must  presume  the 
evidence  supported  the  verdict  and  that  the  court  below  acted 
in  all  things  according  to  the  law. 

The  judgment  is  therefore  affirmed. 

Judffment  affirmed. 


*'  ^^  Nancy  H.  Coan 

V. 

Ida  E.  ]\IoRRrsoN. 

Tv^H^^Unt  Contf^anf^—BUl  to  Set  Asides-Evidence, 

In  the  cane  |ir(^nted,  a  decree  setting  a  deed  aside  as  frRndnlent  is  reversed. 
th<»  evidence  in  support  of  it  beinsr  meager  and  onsatiBfactory  and  proper 
oyideuce  baving  been  excluded. 

[Opinion  filed  February  8, 1890.] 
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Appeal  from  the  Circuit  Court  of  Marshall  County ;  the 
Hon.  S.  S.  Page,  Judge,  presiding. 

Mr.  Fkkd  S.  Potter,  for  appellant. 

MesBi-s.  Babnes  &  Barnes,  for  appellee. 

Per  Curiam,  This  was  a  bill  in  equity  by  appellee  against 
appellant  and  her  son,  Henry  B.  Lowden,  to  set  aside  a  certain 
deed  executed  by  the  son  to  his  mother  for  certain  real  estate 
and  to  subject  the  real  estate,  which  was  a  life  estate,  to  the 
payment  of  a  certain  judgment  in  favor  of  appellee  against 
said  Lowden  for  the  sum  of  $2,500.  The  bill  charges  that 
the  deed,  which  was  in  form  a  quit  claim  in  consideration  of 
$2,000,. was  fraudulent  and  made  for  the  purpose  of  covering 
up  the  said  real  estate  without  consideration,  and  made  for  the 
purpose  of  hindering  and  delaying  the  appellee  in  the  collec- 
tion of  her  judgment.  The  appellants  -answered  admitting 
the  execution  of  the  deed,  but  alleged  that  it  was  executed 
as  a  raortgagn  to  secure  appellant  for  a.  liability  on  a  certain 
appeal  bond  which  she  had  signed  with  her  son  in  a  certain 
bastardy  case,  where  appellee  was  the  complaining  witness, 
and  certain  lawyer's  fees  for  which  she  had  become  security 
for  her  son,  and  also  certain  other  claims,  and  in  proof  of 
which  appellant  had,  contemporaneously  with  the  deed  from 
her  son,  executed  to  him  a  defeasance,  which  is  attached 
to  the  answer  as  an  exhibit  and  made  part  of  the  answer. 
The  cause  was  referred  to  the  master  in  chancery  to  take  the 
proof,  which  he  proceeded  to  do,  and  reported  to  the  court  that 
the  deed  was  fraudulent.  Before  the  master  the  complain- 
ant introduced  no  evidence  tending  to  impeach  the  deed  and 
defeasance  except  that  the  litigation  was  pending  upon  which 
the  judgment  \ra6  rendered  at  the  time  of  making  the  deed, 
and  that  appellant,  Mrs.  Coan,  must  have  known  it,  and  that 
the  defeasance  was  not  put  on  record,  while  the  deed  was,  and 
the  fact  that  the  attorney  for  Lowden  attempted  to  compro- 
mise the  bastardy  suit  for  $500  just  prior  to  the  execution  of 
tho  deed,  also  the  fact  that  Mrs.  Coan  did  not  take  the  stand  to 
show  that  her  claims  mentioned  in  the  defeasance  were  hoiia 
vou  xxxrr  23 
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fide.  As  to  the  bastardy  suit,  Mrs.  Coan  had  sip^ned  an  appeal 
bond  in  that  case.  It  is  evident  if  the  claims  mentioned  in  the 
defeasance  were  hona  fide  dne  Mrs.  Coan,  the  fact  that  snits 
were  pending  against  her  son  would  not  prevent  the  former 
from  securing  her  for  her  claims,  if  done  in  good  faith.  The  • 
appellee  introduced  no  evidence  to  show  that  such  was  not 
the  case.  In  order  to  set  aside  a  conveyance  for  fraud,  the 
evidence  must  be  clear  that  fraud  existed,  and  such  fact  must 
not  depend  on  insufficient  and  unsatisfactory  evidence.  The 
appellee  also  failed  entirely  to  make  proof  of  her  alleged 
judgment.  It  is  true  she  offered  in  evidence  one  she  claimed 
to  exist,  but  it  was  not  admitted  in  evidence  and  no  record  of 
any  judgment  appears  in  the  record,  only  the  statement  tliat 
one  was  offered  without  its  production.  This  judgment  was 
the  foundation  of  the  action,  and  without  it  no  relief  could  be 
claimed.  We  find  the  evidence  very  meager  and  unsatisfac- 
tory and  insufficient,  and  are  not  satisfied  that  justice  has  been 
done.  It  is  true  the  evidence  introduced  by  the  complainant 
tended  to  prove  the  charges  in  the  bill,  yet  we  think  it  was 
not  sufficient  and  ought,  to  have  been  referred  to  the  master 
to  take  further  proof,  and  the  amended  answer  of  the  appel- 
lant, Mrs.  Coan,  should  have  been  allowed  to  be  filed,  and  she 
allowed  to  make  the  proof  she  offered. 

When  the  cause  is  re-referred,  Mrs.  Coan  ought  to  make  the 
proof  of  the  amount  due  under  her  mortgage — for  her  deed  is 
in  substance  a  mortgage — and  to  show  the  validity  of  the 
claims  as  she  offered,  so  if  it  is  found  to  be  valid,  the  amount 
may  be  ascertained  and  the  surplus  over  her  claim  can  be 
applied  to  the  satisfaction  of  appellee's  judgment,  if  she  shows 
one.  The  appellee  should  have  full  privilege  to  attach  tho 
validity  of  the  indebtedness  mentioned,  and  to  show  that  the 
deed  was  made  fraudulently,  and  to  introduce  new  evidence. 

For  these  errors,  the  report  of  the  master  as  well  as  the 
approval  thereof  by  the  court,  and  the  final  decree  of  the 
court,  is  reversed  and  set  aside  and  the  cause  remanded,  with 
instructions  to  the  court  to  allow  amendment  to  the  bill  and 
answer,  if  any  are  desired,  and  to  re^refer  the  cause  to  the  master 
to  take  such  additional  evidence  as  either  party  may  desire. 

Decree  reversed  and  cause  remanded. 
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The  Village  op  Marseilles 

V. 

Jacob  Kiner.     i 

Municipal  Corporations — Corporate  Limits — Navigable  Eivers, 

The  corporate  limits  of  a  village,  bouDded  by  a  navigable  river,  extend  to 
the  middle  of  the  stream. 

[Opinion  filed  December  16, 1889.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hod.  Dosrance  Dibell,  Judge,  presiding. 

Mr.  Bird  Bickford,  for  appellant. 

Messrs.  Brewer  &  Strawn,  for  appellee. 

We  contend  that  the  limits  of  the  village  extend  to  the 
middle  of  the  stream,  there  being  nothing  in  the  description 
whicli  limits  the  boundary  line  to  the  bank.  We  think  this 
point  has  b^en  so  often  decided  by  the  Supreme  Court  of  this 
State  that  it  is  immaterial  what  the  decisions  may  be  elsewhere. 
That  such  descriptions  carry  the  boundary  to  the  center  of 
the  stream  is  held  in  Village  of  Marseilles  v.  Howland,  23 
III.  App.  101;  Village  of  Marseilles  v.  Howland,  124  111.  547; 
Village  of  Brooklyn  v.  Smith,  104  111.  429;  Piper  v.  Con- 
nelly, 108  111.  646;  Braxon  v.  Bressler,  64  111.  488;  Cobb  v. 
Lavalle,  89  111.  331;  C.  &  P.  K.  K.  Co.  v.  Stein,  75  111.41; 
Canal  Trustees  v.  Haven,  11  111.  554;  City  of  Chicago  v. 
Laflie,  49  111.  172;  City  of  Chicago  v.  McGinn,  51  111.  266; 
Middleton  v.  Pritchard,  3  Scam.  510.  In  Village  of  Marseilles 
V.  Howland,  23  App.  Ct.  E.  101,  this  court  say,  on  page  106 : 

"  The  corporate  limits  of  the  village,  by  the  terms  of  its 
charter  and  as  matter  of  law,  extended  to  the  middle  of  the 
Illinois  river,  as  did  Main  street,  formerly  Milwaukee  street, 
extend  to  the  borders  of  the  village;  that  is,  to  the  center  of 
the  stream.     City  of  Chicago  v.  McGinn,  51  111.  266;  Village 


356  Appellate  Courts  of  Illinois. 

Vol.  34. 1  Villafre  of  Marseilles  v.  Kiner. 

of  Brooklyn  v.  Smith,  104  HI.  429.  The  spot  where  the  span 
of  this  bridge  fell  and  carried  down  the  appellee  was  near  th.e 
north  bank  of  the  river  and  in  said  Milwaukee  or  Main  sti-cet, 
and  within  the  territorial  limits  of  the  villao:e." 

Upton,  P.  J.  This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  recover  damages  occasioned  by  the 
falling  of  the  north  span  of  a  bridge  across  the  Illinois  river 
adjacent  to  the  village  of  Marseilles,  which  is  situate  ni)on 
the  north  bank  of  that  river,  and  is  claimed  to  have  been 
within  the  corporate  limits  of  that  village,  in  consequence  of 
the  negligence  of  the  village  in  not  keeping  the  bridge  in  a 
reasonably  safe  condition  for  travel.  The.  declaration  was  in 
the  usual  form  in  case,  to  which  was  interposed  a  plea  of  tlie 
general  issue  and  a  special  plea  in  bar,  to  which  last  plea  a 
demurrer  was  filed,  which  being  sustained  by  the  trial  court, 
appellant  excepted  and  abides,  etc.  The  cause  was  submitted 
to  a  jury,  which  returned  a  verdict  for  the  appellee  in  the 
sum  of  $155  damages,  and  the  case  is  now  before  this  court 
on  appeal  from  a  judgment  rendered  upon  that  verdict. 

It  is  conceded  by  appellant's  counsel  that  the  abstract  con- 
tains but  a  meager  skeleton  of  the  testimony  heard  upon  the 
trial  of  the  cause,  but  sufficient  appears  to  show — indeed,  it 
stands  admitted — that  the  facts  in  the  case  at  bar  upon  which 
a  recovery  was  had  in  the  court  below  were  the  same  in  sub- 
stance and  effect,  if  not  identical  in  fact,  with  those  estab- 
lished in  the  case  of  The  Village  of  Marseilles  v.^Howland, 
which  was  determined  by  this  court  at  the  December  term, 
1886,  and  which  will  be  found  reported  in  23d  Appellate 
Court  Eoports,  at  page  101. 

The  judgment  rendered  by  this  court  in  that  case  was  after- 
ward taken  to  the  Supreme  Court,  and  the  judgment  of  this 
court  affirmed,  and  is  reported  in  the  124th  111.  548,  to  which 
we  refer  for  a  statement  of  the  particular  facts  involved. 

It  is  conceded  that  the  appellee  with  his  team  was  upon  the 
bridge  at  the  same  time,  and  in  close  proximity  to,  and  fell 
with  Howland  into  the  river,  from  which  the  similarity  in 
facts  becomes  apparent. 
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The  contention  in  the  case  at  bar  is  tersely  stated  bj  appel- 
lant's counsel,  as  follows: 

"  The  absti*act  is  all-sufficient  for  the  question  here  involved, 
to  wit: 

*'  Does  a  village  bounded  upon  a  navigable  river  go,  by 
implication  of  law,  to  the  center,  or  does  it  stop  at  the  shore 
thereof?" 

This  precise  question  was  involved  and  discussed  by  counsel 
in  the  case  of  Howland  v.  Marseilles,  9upra^  both  in  this  and 
the  Supreme  Court,  and  was  expressly  determined  adversely 
to  the  appellant  in  both  courts,  and  we  have  neither  the  time 
nor  inclination  to  review  what  we  then  and  now  regard  as  the 
law  of  this  contention,  and  more  especially  so,  as  that  view 
was  expressly  affirmed  by  the  Supreme  Court;,  and  the  judg- 
ment of  the  court  below  upon  this  contention  must  therefore 
be  affiimed. 

Judgment  affirmed. 


The  Insurance  Company  of  the  State  op  Pennsyl- 
vania 

V. 

Charles  O'Connell. 

FWt  Tnauranee — Conditions — False  Statements — Agency — Evidence — 
Instructions —  Tenancy, 

1.  Any  one  who  has  the  occupation  or  temporary  poefiession  of  land, 
whose  title  is  in  another,  is  a  **  tenant,  '*  though  there  was  no  formal 
leasing. 

2.  An  insurance  company  can  not  complain  that  the  statements  in  its' 
policy  were  false,  if  its  agent,  who  issued  the  same,  was  fully  cognimnt  of 
the  facts  concerninflr  which  the  statements  were  made. 

3.  In  an  action  on  a  policy  of  insurance,  which  the  company  claims  to  be 
void  by  reason  of  false  statements  made  by  the  insured^s  agent,  it  is  com- 
p«:'tent  for  such  agent  to  state  what  he  told  the  company's  agent  concerning 
the  property,  when  the  policy  was  issued. 

4.  Where  the  agent,  on  the  company's  objection,  is  not  permitted  to 


358  Appellate  Courts  of  Illinois. 

Vol.  34.]  Ins.  C!o.  of  Penn.  v.  O'Connell. 

testify  as  to  what  was  told  him  by  the  a^nt  of  the  assured,  the  company 
can  not,  on  appeal,  contend  that  the  evidence  does  not  show  that  the  assnred^s 
agent  made  a  full  statement  in  regard  to  the  property. 

5.  Where  the  assured *8  agent  fills  the  policy  out  at  the  request  of  the 
compaaiy*8  agent,  he  acts  as  agent  of  the  company  in  doing  so,  and  his  false 
statements  therein  will  not  avoid  the  policy. 

6.  An  instruction  which  assumes  facts  and  conclusions  from  the  evidenoe 
is  properly  refused. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoBBANCB  DiBSLL,  Judgc,  presiding. 

Mr.  GsoBOK  S.  House,  for  appellant 

Mr.  J.  T.  DoNAHOE,  for  appellee. 

C.  B.  Smith,  J.  This  was  an  action  upon  an  insurance 
policy  issued  by  appellant  to  appellee,  insuring  his  barn  in  the 
sum  of  $800.  The  declaration  is  in  the  usual  form,  setting 
out  the  policy,  with  its  various  clauses  and  conditions,  alleging 
the  insurance  of  the  barn  and  its  subsequent  burning  while 
the  policy  was  in  force.  The  plea  was  the  general  issue.  A 
trial  resulted  in  a  verdict  for  appellee  for  $836,  and  after 
overruling  a  motion  for  a  new  trial  the  court  rendered  judg- 
ment for  appellee  against  appellant  on  the  verdict.  Appellant 
brings  the  case  here  on  appeal,  and  assigns  numerous  errors, 
and  asks  for  a  reversal. 

The  property  insured  was  described  in  the  policy  as  a  "one 
and  one-half  story  frame  building,  shingle  roof,  occupied  by  a 
tenant  as  a  private  barn,  situate  on  lot  1,  block  2,  S.  W.  J 
section  6,  Bi*aidwood,  Illinois."  One  of  the  clauses  in  the 
policy  read  as  follows:  "And  any  false  representation  by  the 
assured  of  the  condition,  situation  or  occupancy  of  the  prop- 
erty or  any  omission  to  make  known  any  fact  material  to  the 
risk,  or  an  over-val nation,  or  any  misrepresentation  whatever, 
either  in  a  written  application  or  otherwise,  *  *  *  or  if 
the  above  mentioned  premises  shall  be  occupied  or  used  so  as 
to  increase  the  risk,  or  become  vacant  or  unoccupied,  and  so 
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remain  for  more  than  ten  days  without  notice  to  and  the  consent 
of  this  company,  in  writing,  *  *  *  then,  and  in  every 
6uch  case,  this  policy  shall  be  void."  Another  clause  in  the 
policy  contained  the  following  language:  "It  is  a  part  of  this 
contract  that  any  person  other  than  the  assurer  wlio  may  have 
procured  this  insurance  to  be  taken  by  tliis  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  company  under  any  circumstances  whatever, 
or  in  any  transaction  relating  to  this  insurance."  The  first 
and  chief  contention  of  appellant  urged  upon  our  considera- 
tion is  that  the  description  and  occupancy  of  the  j)roperty 
described  in  the  policy  as  above  set  out,  is  false,  and  therefore 
a  fraud  upon  the  company,  and  that  the  other  provisions 
above  set  out  make  the  statement  of  the  description  and  occu- 
j^ancy  of  the  property  a  warranty  of  its  truthfulness.  And 
that  if  it  is  not  true  in  any  respect,  then  the  policy  is  void  and 
appellee  is  not  entitled  to  recover. 

The  facts,  as  disclosed  in  this  record  and  heard  by  the  court 
and  jury,  are  these:  Appellee  O'Connell  owned  the  barn  in 
question  for  a  good  many  years — while  he  lived  in  Braidwood; 
he  used  it  himself  and  kept  it  insured,  through  John  11.  Ward, 
an  insurance  agent  in  Joliet.  Some  time  prior  to  tlie  insurance 
in  question  appellee  closed  up  his  business  in  Braidwood  and 
packed  some  wagons  and  butchers'  tools  and  a  variety  of  other 
things  in  this  barn  and  locked  it  up,  and  moved  to  Chicago. 
At  the  time  the  former  insurance  upon  the  barn  expired 
appellee  wrote  from  Chicago  to  John  H.  Ward,  who  he  sup- 
posed was  still  in  the  insurance  business,  and  inclosed  him 
money  to  pay  for  the  insurance,  and  requested  liim  to  again 
insure  the  barn,  but  gave  him  no  specific  directions  and  made 
no  written  application.  Mr.  Ward  knew  the  condition  of  the 
property  and  its  location,  and  how  it  was  occupied;  but  when 
he  received  this  letter  and  the  money  to  pay  for  the  insur- 
ance, he  had  gone  out  of  the  insurance  business  and  was  no 
longer  acting  as  an  agent ;  however,  being  desirous  to  accom- 
modate appellee,  he  called  on  James  Egan,  the  agent  of  appel- 
lant, and  asked  him  to  take  the  risk.  Ward  testifies  that  he 
told  Egan  when  he  went  for  the  insurance  what  the  property 
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wae,  tliat  it  was  one  of  his  own  risks  ever  since  the  property 
was  bnilt,  and  that  he  represented  to  Egan  that  the  barn  was 
occupied  by  a  Mr.  Burk,  O'Connell's  step-father,  but  that  he 
could  not  tel]  Egan  what  was  in  the  barn  because  he  did  not 
know,  and  that  he  told  him  all  he  knew  about  the  barn  or  its 
cjccupancy.  O'Connell  testifies  that  when  he  locked  up  the 
barn  and  left,  his  ste|>father,  Burk,  looked  after  it,  and  took 
care  of  tlie  bam  and  some  other  property  he  had  and  Btill  owns 
there,  and  that  he  appointed  his  step-father  to  take  charge  of 
and  look  after  the  barn  in  his  absence  for  him. 

Patrick  Burk,  the  step-father  of  appellee,  testified  that 
when  a])pe]1ee  left  Bra  id  wood,  he  loft  the  barn  in  his  care 
and  charge,  and  that  he  left  tlic  key  with  him,  and  that  he 
had  the  key  all  the  time.  The  front  door  was  fastened 
by  a  padlock,  and  tlie  kick  door  fastened  inside,  and  that  he 
lived  about  a  mile  from  the  barn,  and  that  he  put  hay  in  there 
to  have  it  handy  for  market,  and  that  he  had  control  of  the 
proi>erty  for  the  plaintiff;  that  he  went  to  the  barn  almost  every 
time  he  went  to  Braidwood,  and  that  he  went  to  it  almost 
every  Sunday  when  he  went  to  church,  and  walked  around  it, 
and  sometimes  went  inside  and  looked  about  it;  that  he  had 
charge  of  it  at  the  time  of  the  fire,  and  had  some  three  or  four 
tons  of  hay  in  it.  Appellee  testified  that  he  had  not  "rented  " 
the  barn  to  any  one,  but  that  he  had  left  it  in  the  charge  and 
care  of  his  step-father.  Appellant  insists,  in  a  very  elaborate 
argument,  that  because  there  was  no  proof  of  a  technical 
renting,  that  it  follows  that  the  statement  in  the  policy  that 
"  the  proj^rty  was  occupied  by  a  tenant"  as  a  private  bam, 
was  therefore  false. 

But  this  position  is  without  force  and  can  not  be  maintained 
That  the  property  was  occupied  and  used  and  in  the  charge 
and  under  the  care  of  Burk,  there  can  be  no  doubt.  He 
was  actually  using:  it  for  storing  his  hay,  in  the  ordinary  mode 
of  using  baras.  He  had  the  key  and  was  fully  and  rightfully 
invested  with  the  care  and  possession  of  the  building,  under 
appointment  from  the  owner;  it  was  a  matter  of  no  importance 
that  he  did  not  live  on  the  same  lot  with  the  barn,  or  even  in 
the  same  town,  for  there  is  no  declaration  in  the  policy  that 
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he  was  living  or  should  so  live  on  the  lot  or  in  the  town.  It 
is  by  no  means  necessary  to  create  a  tenancy,  that  there  should 
be  a  formal  hiring,  leasing  or  letting  the  property  in  question. 
Webster  defines  a  tenant  to  be  "  one  who  holds  or  possesses 
land  or  other  real  estate  by  any  kind  of  right,  either  in  fee 
simple,  in  common  or  in  severalty,  or  for  life  or  years  or  at 
will;  one  who  has  the  occupation  or  temporary  possession  of 
land,  whose  title  is  in  another."  Under  this  definition  (and  it  is 
the  language  of  all  the  law  books)  Burk  was  clearly  the  tenant 
of  O'Connell,  and  there  was  no  misdescription  nor  falsehood  in 
calling  and  describing  him  in  the  policy  as  the  occupying 
tenant  of  appellee.  We  think,  under  the  undisputed  facts 
in  the  case,  that  the  statement  in  the  policy  is  not  only  sub- 
stantially but  technically  true  under  the  proof .  But  assuming 
that  appellant  is  correct  in  its  contention  that  said  statement 
is  false  and  a  warranty,  still ,  it  can  not  aid  appellant.  The 
proof  is  (and  no  one  contradicts  it)  that  Ward,  who  made  the 
application  for  this  insurance,  told  Egan,  the  agent  of  appel- 
lant, al)Out  the  situation  of  the  property.  And  that  when 
E^ran  took  the  insurance  he  was  advised  of  the  condition  and 
surroundings  of  the  barn. 

Upon  the  trial  below  Ward  was  asked  by  appellee  to  state 
all  he  told  Egan  concerning  this  property  when  he  made  the 
application,  but  the  appellant  objected  to  this  testimony,  and 
the  objection  was  sustained  by  the  court,  but  upon  what  prin- 
ciple we  are  not  able  to  understand.  This  was  the  clear  right 
of  appellee.  He  had  a  right  to  show  that  Ward  gave  him 
every  material  fact  truthfully,  concerning  the  character  of  the 
barn  and  its  occu parley,  and  that  the  company  acted  under- 
etandingly  when  it  accepted  the  insurance,  and  that  no  fraud, 
in  the  shape  of  falsehood  or  concealment,  was  practiced  upon 
it,  for  the  purpose  of  meeting  the  charge  of  fraud  from 
appellant  This  is  the  law,  as  declared  in  Insurance  Com- 
pany V.  Ives,  56  111.  402,  and  in  Andes  Ins.  Co.  v.  Fish, 
71  111.  631;  but  notwithstanding  this  erroneous  ruling,  pro- 
cured on  behalf  of  and  in  favor  of  appellant,  still.  Ward 
stated  enough  on  cross-examination  to  show  that  Egan  was 
fully  advised  as  to  the  character  of  the  risk,  and  knew  what 
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he  was  doing.  If  Ward  had  not  made  a  full  stateiuent  of  the 
character  and  occupancy  of  this  barn  to  Egan,  why  was  Egan 
not  permitted  to  deny  it^  when  he  was  on  tlie  stand,  and  asked 
for  it  by  appellee,  but  not  allowed  by  the  court  to  answer  on 
objection  from  appellant?  It  comes  in  poor  grace  and  en- 
tirely too  late  from  appellant,  to  now  insist  that  the  verdict 
was  not  supported  by  the  evidence,  when  appellee  was  ready 
and  anxious  to  make  full  and  complete  proof,  so  as  to  fasten 
liability  on  appellant,  and  yet  was  prevented  from  so  doing 
by  the  court,  on  the  motion  or  objection  of  appellant.  A 
})arty  will  not  be  permitted  to  thus  force  error  into  a  record 
and  then  himself  take  advantage  of  it  on  appeal. 

But   there   is   still  another    barrier    in   the   wav   of   this 

ma 

defense. 

While  it  may  be  true  under  the  language  of  this  policy  that 
Ward  was  the  agent  of  appellee  in  making  the  application  for 
the  policy  and  in  making  whatever  statements  he  made  in 
order  to  induce  the  company  to  take  the  risk,  and  that  appel- 
lee would  be  bound  by  such  statements,  still  that  would  not 
make  Ward  the  agent  of  appellee  for  anything  he  may  have 
done  for  and  on  behalf  of  appellant  at  its  own  request. 

It  appears  from  the  proof  and  such  is  the  fact,  that  at  the 
time  this  policy  was  made  out  Egan  was  a  new  and  inex- 
perienced  agent,  and  did  not  know  how  to  iill  oat  the  blank 
policy,  and  that  he  then  called  on  Ward  to  fill  out  the  policy 
for  him  and  the  company,  and  that  Ward  did  then  act  on  such 
request  and  tilled  up  the  entire  policy  for  the  company,  and 
that  while  so  acting  for  the  company,  with  full  knowledge  of 
the  character  and  occupancy  of  the  barn,  he  wrote  into  the 
policy  the  statement  which  appellant  now  contends  is  false. 
It  would  be  absurd  to  hold,  even  under  the  broad  and  sweep- 
ing language  of  the  policy  above  quoted,  that  when  Ward 
was  filling  up  that  policy,  he  was  then  acting  for  appellee. 
It  was  the  right  and  duty  of  the  company  to  issue  and  fill  up 
their  policy  and  if  they  chose  to  employ  someone  other  than 
their  regular  agent  to  perform  that  duty,  they  must  be  bound 
both  by  his  knowledge  and  his  acts.  See  cases  above  cited. 
If  then,  Ward,  with  full  knowledge  of  the  chamcter  of  the 
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risk,  wrote  in  the  policy  the  statement  complained  of,  know- 
ing it  to  be  false,  still  the  company  would  be  bound  b}'  his 
acts,  and  especially  would  this  be  so  when  the  insured  had 
done  or  said  nothing  to  mislead  the  Qompany  or  to  procure 
Lis  agent,  to  be  also  employed  by  the  company,  as  well,  to  per- 
form its  work. 

We  think  the  proof  in  this  case  shows  no  fraud  or  conceal- 
ment in  procuring  this  policy,  and  that  the  facts  were 
fairly  given  to  the  agent  of  appellant  at  the  time  the  policy 
was  applied  for;  and  that  if  it  were  true  that  the  state- 
ment in  the  policy  was  not  true  in  fact,  still,  the  policy  being 
filled  up  by  Ward  acting  for  the  company,  in  doing  that  work, 
his  statement,  made  upon  his  own  information,  must  bind  the 
company  whether  true  or  false,  and  that  the  company  can  not 
now  be  heard  to  contradict  it. 

It  is  also  assigned  for  error  tliat  the  court  refused  to  give  to 
the  jury  instructions  No.  1,  2,  4,  4J  and  5  asked  by  the 
defendant,  though  no  stress  is  placed  upon  this  refusal  in  the 
argument;  but  we  have  nevertheless  examined  them  carefully. 
The  first  instiaiction  asked  by  appellant  simply  directed  the 
jury  to  find  for  the  defendant.  Under  the  evidence,  .as  we 
have  seen,  such  an  instruction  would  have  been  manifestly 
erroneous  and  it  was  rightfully  refused.  The  plaintiff  made 
SL  c]G&r  prima  /acie  case,  and  under  all  the  evidence  had  a 
right  to  recover. 

The  court  instructed  the  jury  for  defendant  as  follows: 
*'3.  The  jury  are  instructed  that  if  they  shall  believe  from 
the  evidence  the  defendant,  by  its  policy  of  insurance  of  date 
March  14, 18S7,  contracted  or  agreed  to  insure  the  plaintiff 
against  loss  or  damage  by  fire  to  the  amount  of  $800  on  his 
(said  plaintiff's)  ^*  one  and  one-half  story  frame  building,  shingle 
roof,  occupied  by  tenant  as  private  barn,"  then  and  in  that 
case  the  contract  of  insurance  was  the  insurance  of  a  frame 
building  occupied  as  a  private  barn,  and  if  the  jury  shall 
believe  from  the  evidence  that  the  said  frame  building  was 
unoccupied  as  a  private  barn  at  the  time  the  policy  was  issued, 
then  the  plaintiff  can  not  recover  in  this  suit,  and  the  jury 
will  so  find."     {Given.) 


34      864 

e98    «506 


364  Appellate  Courts  of  Illinois. 

Vol.  84.]  Chicago,  etc.,  Coal  Co.  v.  Glass. 

TbiB  instructioD  was  more  favorable  to  appellant  than  it 
was  entitled  to  under  the  evidence,  inasmuch  as  it  left  out 
of  view  entirely  the  information  given  to  tlie  agent  as  to  the 
actual  character  of  the  occupancy.  The  second  refused  instruc- 
tion only  differs  from  the  third  in  giving  the  reason  why  the 
plaintiff  could  not  recover  in  addition  to  what  had  been  stated 
in  the  third  instruction  given.  Instructions  number  4  and  4^ 
are  not  substantially  different  from  number  2  and  3,  and  it 
was  not  error  to  refuse  to  repeat  them.  Number  5  was  prop- 
erly refused  because  it  assumed  to  find  facts  and  conclusions 
from  the  evidence  and  usurp  the  iiinctions  of  the  jury. 

After  a  diligent  examination  of  this  record  we  are  not  able 
to  find  any  error  therein  and  are  entirely  satisfied  with  the 
finding  of  the  jury  and  judgment  of  the  court,  and  the  judg- 
ment is  affirmed. 

Judgment  affirmed. 


The  Chicago,  Wilmington  and  Vermillion  Coal 

Company 

V. 

George  E.  Glass. 

VvLxsanctz — Explosion  of  Chinpowder— Damages — Pleading— Instruo- 
tiona, 

1.  A  plea  of  the  general  issue,  after  ovprruling  of  a  demurrer,  is  a 
waiver  of  the  right  to  move  in  arrest  of  judgment,  for  the  legal  insuffi- 
ciency of  the  declaration* 

2.  A  person  who  places  a  powder  magazine  in  dangerous  proximity  to 
another's  dwelling,  is  liable  for  damages  resulting  from  its  explosion  with- 
out his  direct  negligence. 

3.  Where  the  establishment  and  maintenance  of  a  public  nui«ance  re- 
sults in  injuries  to  others,  it  is  not  necessary,  in  order  to  render  the  person 
maintaining  it  liable,  to  show  bis  immediate  and  direct  agency  in  causing 

the  injury. 

4.  Nor  is  it  necessary  that  the  nuisance  shall  have  been  prohibited  by 

law. 

[Opinion  filed  December  16,  1889.] 
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Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  George  S.  House  and  Walter  Keeves,  for  appel- 
lant 

Messrs.  George  E.  Glass  and  William  II.  Boys,  for  ai> 
pellee. 

0.  B.  Smith,  J.  This  was  an  action  on  the  case  brought 
by  appellee  against  appellant  to  recover  damages  done  to  his 
house  by  reason  of  the  explosion  of  a  powder  magazine  near 
appellee's  house.  On  the  trial  below  the  appellee  had  a  ver- 
dict for  $23,  and  after  overruling  a  motion  for  a  new  trial  the 
court  rendered  judgment  on  the  verdict,  to  which  appellant 
took  exceptions  and  now  brings  the  case  liere  on  appeal,  an  1 
assigns  the  usual  errors,  with  the  additional  assignment  that 
the  court  erred  in  not  sustaining  appellant's  motion  in  arrest 
of  judgment. 

The  facts  in  this  record  are  brie%  these :  In  1877  appel- 
lant erected  a  large  powder  magazine  just  outside  the  city 
limits  of  the  city  of  Streator,  where  it  kept  large  quan- 
tities of  blasting  powder  stored  until  the  21st  day  of  July, 
1887.  On  that  occasion  there  were  about  800  kegs  of  blast- 
ing powder  in  the  magazine.  At  that  time  there  were  some- 
thing like  fifty  houses  occupied  for  residences  within  fifty 
rods  of  this  magazine.  Appellee's  house  was  within  1,200  or 
1,300  feet  of  the  magazine.  On  the  night  of  July  21,  1887, 
during  a  storm  in  the  night,  lightning  struck  this  magazine  and 
exploded  the  powder  contained  in  it,  doing  a  great  deal  of 
damage  to  houses  in  that  vicinity.  Appellee's  house  felt  the 
shock  and  was  injured,  and^it  is  to  recover  for  this Jnjury  that 
this  suit  is  brought. 

The  declaration  contains  five  counts.  Appellant  demurred 
to  the  declaration,  but  the  court  overruled  the  demurrer  and 
thereupon  ap|:)ellant  pleaded  the  general  issue. 

A  preliminary  question  is  presented  and  apparently  relied 
on  with  confidence  by  appellant.     It  is  assigned  as  error  that 
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the  court  erred  in  overrnling  appellant's  motion  in  arrest  of 
judgment  It  is  now  urged  that  the  declaration  was  not 
legally  sufScient,  and  did  not  state  snch  a  caase  of  action  as 
coulc}  be  cured  by  verdict  This  question  is  not  before  us  and 
we  can  not  consider  it.  Appellant  waived  that  point  when 
it  pleaded  the  genei*al  issue.  If  it  had  desired  to  insist  on 
the  legal  insufficiency  of  the  declaration,  then  it  should  have 
abided  by  its  demurrer.  Pleadings  to  the  merits  after  demur- 
rer is  overruled  is  an  admission  that  the  declaration  states  a 
good  cause  of  action,  and  is  a  waiver  of  any  and  all  right  to 
again  call  that  matter  in  question,  by  motion  in  arrest  or  other- 
wise. American  Express  Co.  v.  Pinkney,  29  111.  392;  The 
Quincy  Coal  Co.  v.  Hood,  77  111.  68;  Kussell  v.  Whiteside,  4 
Scam.  12. 

The  only  question  necessary  for  ns  to  consider  under  the 
state  of  the  pleadings  is,  whether  the  plaintiff  proved  his  cause 
of  action  as  alleged  in  the  declaration.  There  is  no  allegation 
in  the  declaration  that  the  magazine  was  negligently  con- 
structed. 

It  is  alleged  that  it  was  built  in^dangerous  proximity  to  the 
city  and  to  the  residences  of  the  inhabitants,  and  that  it 
exploded,  doing  the  damage  complained  of.  Ko  reason  is 
assigned  in  the  declaration  as  to  how  or  by  whose  fault  it  was 
exploded. 

All  the  averments  in  the  declaration  were  clearly  and  fully 
proven;  but  appellant  insists  that  upon  this  proof  appellee 
can  not  recover. 

Sec.  277  of  the  criminal  code  of  this  State  declares  a 
powder  magazine  located  within  fifty  rods  of  any  occupied 
dwelling,  or  to  establish  them  near  incorporated  towns,  at  a 
point  different  from  that  appointed  by  law,  shall  be  a  public 
nuisance. 

Appellant  contends  that  the  evidence  does  not  show  any 
relation  between  the  original  and  wrongful  act  of  placing  the 
magazine  at  a  place  prohibited  by  law,  and  the  injurious  con- 
sequences resulting  to  appellee  from  its  explosion,  caused  by 
the  lightning,  without  any  agency  of  any  kind  upon  the  part 
of  the  appellant 
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We  do  not  think  it  necessary  that  the  proof  should  show 
any  immediate  ^nd  direct  agency  on  the  part  of  tlie  appellant 
causing  the  injury,  when  tlie  original  or  primary  cause  was 
the  establish raent  of  a  public  nuisance  by  it,  from  which  the 
mischief  finally  came,  and  but  for  which  nuisance  no  harm 
would  have  resulted;  nor  in  cases  where  the  maintenance  of  a 
nnisance ^^7*  «^  results  in  hurtful  consequences  -to  others,  or 
whereby  man  or  property  is  or  are  placed  in  perpetual  danger 
and  alarm  from  its  close  proximity.  Burton  v.  McClellan,  2 
Scam.  434;  Westgate  v.  Carr,  43  III.  450;  Weick  v.  Lander, 
76  111.  96;  Cooper  v.  Randall,  53  III.  24, 

It  is  not  necessary  that  a  powder  magazine  (or  for  that 
matter  any  other  nuisance)  should  bo  prohibited  by  law  or  by 
ordinance,  in  order  to  make  those  who  maintain  it  responsibje 
for  injury  to  person  or  property  caused  by  it.  Hegg  v. 
Licht,  80  N.  Y.  579;  Cheatem  v.  Shearon,  1  Swan.  (Tenn.) 
213,  reported  in  55  Am.  Decisions,  735. 

It  will  be  seen  by  reference  to  the  foregoing  cases,  and 
they  might  be  multiplied  gi'oatly,  that  whoever  does  an  unlaw- 
ful act,  placing  in  jeopardy  the  lives  or  property  of  others, 
does  so  at  his*  peril,  and  that  if  injury  result  to  others  as 
a  consequence  of  such  an  unlawful  act,  he  must  respond  in 
damages.  The  rule  is  well  nigh  (if  not  entirely)  universal 
that  men  must  so  use  their  own  property  and  so  exercise  their 
own  privileges,  that  they  do  not  thereby  destroy  or  imperil 
the  rights  of  others,  and  this  is  so  even  in  the  exercise  of 
rights  not  prohibited  by  law,  and  in  the  exercise  of  trades 
and  business  not  a  nuisance  jp^r  se.  This  rule  is  so  consistent 
)  with  reason  and  justice,  that  it  would  seem  no  argument  can 
add  to  its  force  or  the  citation  of  authorities  to  its  justice. 

On  the  trial  below,  counsel  for  appellant  asked  the  court  to 
instruct  the  jury  in  ten  different  instructions  and  in  different 
ways,  in  substance,  that  even  if  they  believed  the  magazine 
was  within  fifty  yards  of  private,  occupied  dwellings  and  con- 
tained large  quantities  of  powder,  and  was  built  and  maintained 
by  appellant,  and  that  it  was  not  negligently  constructed,  and 
that  it  was  struck  and  exploded  by  a  bolt  of  lightning  and 
damage  done  to  plaiutiS,  still  the  plaintiff  could  not  recover^ 
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even  if  the  jury  shoald  believe  the  erection  and  maintenance 
of  the  magazine  was  a  public  nuisance.  The  court  refused 
to  give  all  these  instructions,  but  on  its  own  motion  gave  to 
the  jury  the  following  instruction : 

''  If  the  jury  believe  from  the  evidence  that  the  defendant 
kept  and  maintained  a  powder  house  or  magazine  for  storing 
large  quantities  of  blasting  powder,  so  near  the  house  of  the 
plaintiff  as  to  be  liable  to  damage  the  same,  if  said  powder 
should  explode  in  said  magazine,  and  that  a  large  quantity  of 
blasting  powder  did  explode  tlierein,  and  thereby  jilaintiff's 
house  was  damaged,  then  the  jury  should  find  the  defendant 
guilty  and  give  the  plaintiff  such  damage  as  the  proofs  show  he 
actually  sustained." 

This  was  the  only  instruction  given  to  the  jury.  It  will 
be  seen  that  this  instruction  simply  required  the  plaintiff  to 
prove  the  averments  in  his  declaration,  and  omitted  all  refer- 
ence to  any  act  of  negligence  or  direct  agency  on  the  part  of 
the  appellant,  as  necessary  to  be  shown  in  the  proof  in  order 
to  entitle  the  plaintiff  to  recover.  The  omission  in  this 
instruction,  and  in  the  proof,  of  any  reference  to  any  negli- 
gence on  the  part  of  appellant  or  of  any  direct  agency  on  its 
part  to  cause  the  explosion  of  the  magazine,  forms  the  ground 
of  complaint  on  the  part  of  appellant  against  this  judgment, 
and  against  the  action  of  the  court  in  refusing  in  its  instruc- 
tions to  the  jury  to  recognize  these  elements  of  negligence  or 
direct  agency  on  the  part  of  appellant,  as  necessary  to  a  right 
of  recovery. 

We  think  the  court  properly  disposed  of  the  instructions, 
and  that  there  was  no  error  in  refusing  those  asked  by  appel- 
lant, nor  in  giving  the  one  which  was  given. 

If  the  principle  contended  for  by  appellant  be  correct,  then 
in  no  case  could  a  recovery  be  had  for  damages  done  by  an 
exploded  powder  magazine  occasioned  by  lightning  or  by  fire, 
started  without  the  direct  agency  of  the  owners  or  occupants 
of  such  magazines,  and  they  might  be  erected  and  maintained 
in  thickly  populated  districts,  without  protection  to  life  or 
property,  when  exploded  by  fire  from  the*  clouds  witliout  any 
possibility  of  human  agency,  or  by  fire  from  the  earth  without 
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actual  negligenco  or  wrong  from  the  owner  or  occupant  of  the 
magazine. 

In  Myers  v.  Malcolm,  6  Hill  (N.  Y.),  292,  a  large  quantity 
of  gunpowder  was  stored  over  a  carpenter  shop,  where  no  iire 
was  kept,  and  the  building  locked  at  night.  By  some  unknown 
agency,  without  any  fault  or  wrong  of  the  owners  of  the  shop 
appearing,  the  building  took  fire  in  the  night  time  and  the 
powder  was  exploded  and  several  persons  were  killed.  The 
court  say  that  "  if  the  placing  of  the  powder  in  that  place 
was  a  nuisance  (and  the  jury  found  it  to  be  so),  then  the 
authorities  are  abundant  to  show  that  the  defendants  were 
answerable  to  the  plaintiflE  for  the  personal  injury  occasioned 
by  the  explosion." 

In  McAndrews  v.  Collerea,  13  Vroom  (N.  J.),  189,  which  was 
an  action  to  recover  for  an  injury  sustained  by  the  explosion 
of  a  powder  magazine,  in  the  night  time,  and  from  some 
unknown  cause,  the  defendant  insisted  there  as  here,  that 
he  was  not  liable,  because  no  negligence  or  direct  agency 
causing  the  explosion  was  shown  as  against  him.  But  the  court 
in  disposing  of  the  case  say :  "  The  keeping  of  gunpowder, 
nitro  glycerine  or  other  explosive  substances,  in  large  quantities, 
in'  the  vincinity  of  a  dwelling  house  or  place  of  business,  is 
a  nuisance  yer  se^  and  may  be  abated  as  such  by  an  action  at 
Jaw  or  an  injunction  in  equity,  and  if  actual  injuries  result 
therefrom  the  person  keeping  them  is  liable  therefor,  even 
though  the  act  occasioning  the  explosion  is  due  to  other  per- 
sons and  is  not  chargeable  to  his  personal  negligence.  *  *  * 
The  justice  correctly  charged  in  this  case  that  if  the  nuisance 
complained  of  was  a  public  nuisance  (and  it  was  there  made 
so  by  the  statute,  as  in  this  State),  no  degree  of  care  would 
relieve  from  liabilty  to  respond  in  damages  arising  from  it." 
And  to  the  same  effect  is  the  case  of  Hegg  v.  Licht,  80  N.  Y. 
658,  supra. 

We  are  cited  to  many  cases  by  appellant  where  some  origi- 
nal act  was  done  in  violatitm  of  some  law  or  ordinance,  which 
86ems  to  have  been  the  remote  or  antecedent  and  indirect 
cause  of  injuries,  and  where  it  has  been  often  held  that,  not- 
withstanding the   original   and   remote   cause   (and   without 
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which  no  injury  would  have  resulted)  was  an  unlawful  act  or 
in  the  nature  of  a  nuisance,  still,  the  original  wrongdoer  would 
not  be  held  liable  except  on  proof  of  some  act  of  negligence 
or  direct  agency  on  his  part,  as  the  direct  and  immediate  cause 
of  the  mischief.  But  it  will  be  found,  upon  a  careful  exami- 
nation of  most  if  not  all  of  that  class  of  cases,  that  the  origi- 
nal or  wrongful  acts  which  had  been  and  were  prohibited  were 
not  of  a  class  that  were  inherently  and  neoessarily  productive 
of  great  danger  or  peril  to  life  or  property,  nor  such  acts  as 
were  in  themselves  a  nuisance,  recognized  as  such  by  all  man- 
kind, and  also  declared  to  be  such  by  legislative  enactment. 

All  men  look  upon  large  quantities  of  powder  stored  in 
magazines,  and  upon  nitro  glycerine  and  dynamite  as  exceed- 
ingly dangerous  when  stored  in  close  proximity  to  human 
habitation.  No  man  will  willingly  live  near  them.  By  the 
laws  of  every  civilized  State  and  the  ordinances  of  every  city 
and  town,  these  dangerous  and  powerful  elements  are 
banished  from  thickly  populated  districts  to  remote  and 
secluded  spots,  out  of  the  way  of  human  habitation. 

It  is  because  no  human  skill  can  tell  when  or  where  the 
fatal  spark  from  the  clouds  or  the  incendiary's  torch  may 
light  this  dangerous  mass,  and  involve  everything  within  its 
reach  in  instant  destruction,  that  its  presence  in  close  contact 
with  human  habitation  will  not  be  tolerated. 

Our  attention  is  called  especially  to  the  case  of  Laflin  & 
Rand  Powder  Co.  v.  Tearny,  recently  decided  by  our  Supreme 
Court,  and  opinion  filed  at  Ottawa  May  16, 1889.  It  is  insisted 
this  case  is  an  authority  against  appellee  and  is  decisive  of 
the  question  before  us.  We  have  carefully  examined  the 
opinion  of  the  court  and  think  it  is  not  in  conflict  with  the 
view  herein  expressed.  (We  may  also  add  that  since  the  prep- 
aration of  this  opinion  a  rehearing  has  been  allowed  in  that 
case.)  The  sole  question  considered  by  the  Supreme  Court  in 
that  case  was  the  sufficiency  of  the  declaration  on  a  motion 
in  arrest  of  judgment.  In  that  case  no  demurrer  had  been 
interposed  to  the  declaration,  and  after  verdict  a  motion  in 
arrest  was  interposed,  and  the  court  was  at  liberty  to  examine 
the  sufficiency  of  the  declaration. 
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The  court  held  that  the  dedaration  was  so  iuartificially 
drawn,  that  it  did  not  state  any  cause  of  action.  That  was 
the  only  point  before  the  court  and  the  only  point  decided. 
Bat,  as  we  have  before  said,  appellant  has  entirely  waived 
that  question,  by  pleading  to  the  merits  after  the  demur- 
rer was  overruled,  and  thereby  admitting  that  the  declaration 
in  this  case  did  contain  a  good  legal  cause  of  action,  and  by 
its  plea  of  not  guilty  only  put  the  plaintiff  to  prove  his 
declaration. 

We  have  given  this  case  much  more  attention  and  study 
than  the  small  amount  of  the  judgment  would  seem  to  justify? 
but  the  importance  of  the  question  involved  and  the  sugges-^ 
tion  of  counsel,  that  many  other  suits  growing  out  of  the 
same  accident  are  still  pending,  have  induced  us  to  give  the 
case  our  attention  and  careful  examination,  and  after  such 
examination  we  are  of  opinion  that  there  is  no  error  in  the 
record,  and  that  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


FkEDERICK    a.     WlLLOUGHBie: 

V. 

John  Hurley. 

Attorney  and  Client — Action  for  Fees — Evidence, 

In  an  action  for  attorneys'  fees,  this  court  declines  to  interfere  with  the 
verdict  for  defendant. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Akthxjb  a.  Smith,  Judge,  presiding. 

Mr.  Fbbdebiok  A.  Willoughby,  pro  se, 

Mr.  George  A.  Lawrence,  for  appellee. 
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C.  B.  Smith,  J.  This  is  a  suit  originally  brought  by  appel- 
lant against  appellee  before  a  justice  of  the  peace,  to  recover 
for  attorneys'  fees  claimed  by  appellant.  The  plaintiff  was 
defeated  before  the  justice,  and  then  appealed  to  the  Circuit 
Court,  and  upon  a  trial  there  before  a  jury  and  the  court,  was 
again  defeated,  and  he  appealed  to  this  court  and  asks  for  a  re- 
versal of  the  judgment  on  the  sole  ground  that  the  evidence  did 
not  support  the  verdict  of  the  jury.  Tlie  controversies  orig- 
inated in  a  controversy  between  two  rival  factions  or  parties 
in  a  school  district,  resulting  in  two  suits  being  begun  against 
John  Hurley  by  one  McTeirney.  These  two  men  were  both 
claiming  to  have  been  lawfully  elected  school  director  and 
were  both  acting  in  that  capacity.  They  each  had  an  adher- 
ent acting  with  him,  in  one  of  the  remaining  directors.  Each 
of  the  two  sets  of  directors  had  employed  a  teacher,  and  tlie 
two  teachers  were  both  attempting  to  teach  the  same  school. 
At  this  stage  of  the  proceedings,  McTeirney  and  his  associ- 
ate director  filed  a  bill  and  attempted  to  procure  an  injunc- 
tion against  Hurley  and  his  teacher,  preventing  them  from 
intermeddling  witii  the  school,  but  that  injunction  was  refused, 
and  on  a  cross-bill  being  filed,  an  injunction  was  allowed 
against  McTeirney  and  his  teacher,  preventing  them  from 
interfering  with  the  school. 

About  this  time  proceedings  in  guo  warranto  were  begun 
against  Hurley  upon  the  information  and  complaint  of  Mc- 
Teirney, to  oust  Hurley  of  his  oflice.  These  two  suits,  while 
different  in  form,  both  involved  the  same  questions  substan- 
tially, and  neither  of  them  required,  in  their  management, 
any  very  great  degree  of  skill;  yet  five  attorneys  appeared 
for  Hurley,  namely,  Messrs.  Williams,  Lawrence  &  Bancroft, 
Mr.  W.  A.  Eyan,  and  Mr.  F.  A.  Willoughby,  the  appellant. 

As  might  very  properly  and  reasonably  be  expected  with 
that  number  of  lawyers  employed,  Mr.  Hurley  was  defeated 
in  both  cases. 

Upon  a  consultation  with  his  attorneys  it  was  first  supposed 
Hurley  might  pay  his  attorneys'  fees  and  costs  in  the  chancery 
snitoutof  the  school  funds,  and  orders  to  that  effect  were 
drawn  to  all  the  attorneys;  but  Mr.  Hurley  afterward  became 
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saiisiied  he  had  no  right  to  do  that,  and  so  all  these  orders 
were  taken  up,  and  Mr.  Hurley  paid  the  amounts  represented 
by  each  of  them  out  of  his  own  pocket.  He  paid  Williams, 
Lawrence  <fe  Bancroft  $50,  Mr.  W.  A.  Ryan  $50,  and  appel- 
lant $40.  Appellee  now  contends  that  at  the  time  those 
amounts  were  paid  these  attorneys,  it  was  agreed  and  under- 
stood all  around  that  inasmuch  as  the  litigation  had  been 
disastrous  to  Mr.  Hurley  and  that  all  costs  and  expenses  must 
be  met  by  him,  these  sums  so  paid  each  of  them  should  be  in 
full  of  their  services  in  both  cases. 

Appellant,  on  the  contrary,  insists  that  the  $40  paid  him  was 
only  for  the  fees  in  the  chancery  case  and  that  his  charges  in  the 
quo  warranto  case  have  not  been  paid.  The  question  is  purely 
one  of  fact  and  the  evidence  was  conflicting  and  we  are  not 
able  to  say  the  jury  was  not  justified  in  its  finding.  We  are 
not  authorized  to  set  aside  verdicts  unless  we  can  clearly  see 
that  the  verdict  is  not  supported  by  the  evidence.  We  think 
the  verdict  was  right  and  supported  by  the  evidence. 

Judgment  affirmed. 


John  Murr 

V. 

Sarah  E.  Glover  et  al. 

Landlord  and  Tenant — Distress  for  lient — Privity  of  Contract, 

1.  There  can  be  no  distress  unless  there  has  been  an  actual  demise. 

2.  Land  was  conveyed  to  a  trustee  with  directions  to  pay  the  rent  to 
**  6.''  for  life,  and  at  her  death  convey  the  fee  to  her  heirs.  **  6."  demised 
to  appellant  and  died,  and  the  trustee  conveyed  to  appellees,  who  were  her 
heirs.  Upon  appellees^  distraining  for  rent,  it  is  held:  That  the  relation 
of  landlord  and  tenant  did  not  exist  between  appellees  and  appellant,  and 
they  could  not  distrain. 

8.  Nor  could  appellees,  in  any  action,  recover  for  rent  which  accrued 
befor  the  death  of  6. 

4.  Sec.  14,  i  hap.  80,  R.  S..  giving  the  grantee,  heir,  etc.,  of  the  lessor 
the  same  remedies  for  the  recovery  of  rent  as  the  lessor  had.  can  not  apply 
where  there  is  no  privity  of  estate  between  the  lessee  and  him  who  acquires 
the  title. 
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[Opinion  filed  December  31,  18S9.] 

Appeal  from  the  Cirenit  Court  of  Will  Conntj;  the  Hon. 
DoRRANCK  DiBELL,  Judgo,  presiding. 

In  1858  James  Roby  was  the  owner  in  fee  of  a  certain  farm 
and  premises  in  Will  county,  Illinois,  comprising  391  acres  of 
land.  In  September,  1858,  lloby  conveyed  this  land  in  fee  to 
Edward  Foster,  in  tinist,  tlie  trustee  to  receive  the  rents 
and  profits  for  the  use  and  benefit  of  Harriett  Glover  (the 
then  wife  of  John  Glover),  for  and  during  her  natural  life, 
and  at  her  death  to  convey  the  same  premises  to  the  "heirs 
of  Harriett  Glover,  in  fee."  Prior  to  this  conveyance  in  trust 
John  Glover,  the  husband,  had  been  in  possession  of  the 
premises  as  tenant  of  Roby,  paying  rent  therofor.  After  the 
conveyance,  by  the  direction  of  Foster,  trustee,  Mrs.  Glover, 
with  her  husband  and  family,  resided  upon  the  trust  estate, 
lier  husband  conducting  the  business  by  her  consent.  On  the 
first  of  December,  1885,  Mrs.  Glover,  her  husband  joining 
with  her,  by  a  written  lease,  demised  to  the  appellant,  Jolm 
Murr,  the  whole  of  the  trust  estate,  for  a  period  of  five 
years,  commencing  on  March  1,  1886,  and  terminating  on  the 
first  of  March,  1891,  for  a  gross  sum  of  $5,000,  payable  in  ten 
equal  installments  of  $500  each,  on  the  first  days  of  Septem- 
ber and  March  of  each  year  during  that  term.  Appellant  took 
possession  under  the  lease,  paid  upon  the  installments  of  rent 
about  $805,  leaving  at  the  time  of  the  death  of  Mrs.  Glover  as 
hereinafter  stated,  a  portion  of  the  rent  accrued  unpaid. 
On  the  third  of  November,  1887,  Harriett  Glover  died  intes- 
tate. Her  husband  was  appointed  her  administrator.  At  her 
death,  Mrs.  Glover  left  her  surviving  her  husband,  John 
Glover,  and  her  five  children,  viz.:  Sarah  E.  Glover,  Ida  I. 
Hyland  and  William  Glover,  the  appellees,  James  Glovor, 
and  Mary  Murr,  the  wife  of  the  appellant 

The  appellant  with  wife  and  family*  were  residing  upon  the 
premises  as  tenants,  under  the  lease  of  Harriett  Glover  at  her 
death,  where  they  have  since  remained,  cultivating  and  crop- 
ping the  land,  without  paying  or  agreeing  to  pay  rent  there- 
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for.  On  the  12th  of  December,  1887,  Foster,  the  trustee, 
made  conveyance  of  the'trust  estate  to  the  children  of  Harriett 
Glover,  above  named,  in  fee,  and  delivered  the  same  to  the 
grantees  in  February,  1888.  After  the  death  of  Mrs.  Glover 
the  grantees  in  the  deed  from  Foster,  or  some  of  them,  noti- 
fied the  tenant  in  possession,  Miirr,  that  his  lease  terminated  at 
the  death  of  Mrs.  Glover,  and  eflForts  were  made  to  effect  a  lease 
of  their  several  interests  to  appellant,  Mnrr,  but  wholly  without 
result;  no  new  leasing  or  agreement  concerning  the  occupancy 
or  payment  of  rent  by  appellant  Murr  was  had  or  effected,  but 
appellant  still  continued  to  occupy  the  premises.  On  the  first 
day  of  September,  1888,  appellees  issued  their  distress  warrant 
to  the  sheriff  of  Will  county,  which  was  on  the  day  following 
levied  upon  the  property  of  appellant,  claiming  as  due  them 
from  appellant  as  rent  for  the  said  premises  the  sum  of  $838.98 
due  and  to  become  due  on  the  first  day  of  March,  1889.  The 
warrant  and  inventory  having  been  filed  in  the  Circuit  Court 
of  Will  County,  the  cause  was  there  heard  by  the  court,  a 
jury  being  waived.  By  stipulation  in  the  trial  court  all  for- 
mal pleadings  were  dispensed  with,  either  party  having  the 
right  to  introduce  any  evidence  that  could  be  competent  to 
make  out  a  cause  of  action''  under  the  lease  suedtcpon^^^  or  for 
the  defendant,  to  establish  any  defense,  whether  in  abate- 
ment or  in  bar,  which  might  have  been  interposed  under  any 
special  plea;  the  stipulation  to  take  the  place  of  all  the  plead- 
ings in  the  case. 

The  court  rendered  a  judgment  for  the  appellees  in  the 
sum  of  $600,  overruling  a  motion  for  a  new  trial,  and  the  case 
is  before  this  court  on  appeal  from  that  judgment. 

Messrs.  0.  W.  Brown  and  H.  H.  GooDRroFi,  for  appellant. 

One  or  two  questions  of  law  should  be  decisive  of  this  case. 
Appellees  must  sustain  this  judgment  under  and  by  virtue  of 
the  lease,  or  fail  upon  this  appeal.  Tiiere  are  four  reasons  for 
this  position:  First.  The  bill  of  particulars  and  claim  of 
plaintiffs  is  for  rent  under  the  lease  in  question.  Second. 
The  only  proof  offered  of  any  indebtedness  is  under  and 
through  the  lease.  Third.  The  stipulation  limits  the  right 
to  recover  upon  this  lease.     Fourth.     This  is  a  proceeding  by 
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distress,  and  tl\e  only  demise  oflFercd  in  evidence  is  tlie  Gloveiv 
Jease,  and  the  failure  to  establish  the  relation  of  landlord  and 
tenant,  by  a  definite  contract,  is  fatal  to  the  right  to  distrain. 
This  rule  of  law  is  so  thoroughly  settled  as  scarcely  to  need 
citation  of  authorities.  Taylor  on  Landlord  and  Tenant,  in 
Sec.  561,  says :  '* There  can  be  no  distress  unless  there  has 
been  an  actual  demise  at  a  certain  fixed  rent,  either  in  money, 
])r()duce  or  services,  payable  at  a  time  certain,  or  unless  the 
amount,  if  not  fixed,  is  capable  of  being  reduced  to  certainty 
b}'  calculation."  The  same  doctrine  is  held  in  Hatfield  v.  Fnl- 
lerton,  24  111.  278;  Johnson  v.  Prussing,  4  111.  App.  675;  Eccd 
v.  Bartlett,  9  111.  App.  267;  McGillick  v.  McAllister,  10  111. 
App.  40. 

The  case  of  Hoagland  et  al.  v.  Crnm,  113  111.  365,  seems  to 
ns  as  decisive  of  this  appeal.  Upon  the  main  question  that 
cas9  is  on  all  fours  with  the  one  at  bar.  These  premises  were 
leased  by  one  having  no  interest  higher  than  a  life  estate,  and 
the  lessor  died  during  the  leasehold  terra.  Suit  was  thereafter 
brought  by  the  heirs  of  the  owner  of  the  fee,  proceeding, 
however,  not  by  distress,  but  in  an  action  at  law  for  use  and 
occupation.  The  court  say  in  their  opinion  :  "  Of  course  the 
death  of  her  who  had  the  life  estate,  and  who  died  before  the 
end  of  the  year,  terminated  defendant's  right  to  occupy  nnder 
her;  and  so  long  as  he  may  have  thereafter  occupied  the  prem- 
ises, it  must  liavo  been  under  the  heirs,  who  were  then  the 
owners  of  the  fee,  unincumbered  hy  the  life  estate  of  the  dow- 
ress.  *  *  *  At  common  law,  where  a  tenant  for  life  gave 
a  lease  for  a  term  of  years,  rentlering  a  yearly  rent,  and  died 
in  the  course  of  the  year,  before  the  day  appointed  for  the 
])ayinent  of  the  rent  for  the  term  of  years,  the  rent  could  not 
be  apportioned.  It  was  for  this  reason  the  contract  was  an 
entirety.  But  the  tenant  might  quit  the  premises,  if  he  chose, 
on  the  death  of  his  lessor,  and  paying  no  rent  to  any  one  for 
the  occupation  since  the  last  day  appointed  for  the  payment 
of  the  rent.  The  statute  (George  II,  Chap.  19,  Sec.  15)  that 
gave  the  executors  or  administrators  of  the  life  tenant,  on 
whose  death  any  lease  determined,  the  right  to  recover  of  the 
tenant  a  ratable  proportion  of  the  rent  from  the  last  day  of 
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payment  to  the  date  of  the  death  of  the  lessor,  has  never  been 
adopted  by  any  act  of  our  Legislature,  so  that,  in  that  respect, 
the  common  law  remains  unchanged  in  this  State.     There  are 
many  statutes  of  this  State  affording  remedies  where  the  com- 
mon law  afforded  none,  and  this  may  be  casus  omissus.    At 
all  events,  it  seems  the  law  now  is,  if  a  tenant  holds  under  one 
having  only  a  life  estate,  if  he  shall  quit  the  ])rcniises  on  the 
death  of  his  lessor,  which  determined  his  lease,  before  the  rent 
becomes  due  and  payable,  he  wnll  be  liable  to  pay  rent  to  no 
one.     *    *    *    But  where  the  tenant  elects  to  continue  to 
occupy  the  promises  after  the  determination  of   his  lease  by 
the  death  of  his  lessor,  and  the  owner  of  the  reversion  acqui- 
esces in  such  holding,  there  is  no  rule  of  law  that  would  pre- 
vent the  owner  from  recovering  from  the  tenant  tlie  reasonable 
value  for  the  use  and  occupation  of  the  premises.     A  statute 
of  this  State  provides  the  owner  may  recover  rent,  or  a  fair 
and  reasonable  satisfaction,  for  the  use  and  occupation  of  lands, 
"where  the  same  are  held  and  occupied  by  any  person  without 
any  special  agreement  for  rent,  by  an  action  of  debt  or  assumj)- 
sit.     *     *     *     That  is  j)recisely  this  case,  so  far  as  the  defend- 
ant may  have  held  and  occupied  the  premises  after  the  deter- 
mination of  his  lease  by  the  death  of  the  owner  of  the  life 
estate." 

To  the  same  effect  is  a  case  decided  in  this  court  at  the 
December  term,  and  reported  in  10  111.  App.  40 — McGillick  v. 
McAllister.  In  that  case  thq  relation  of  landlord  and  tenant 
had  existed  between  a  stranger  to  the  title  (the  lessee)  and 
one,  as  landlord,  who  simply  held  as  tenant  by  the  courtesy. 
One  of  the  heirs  of  the  owner  of  the  fee  proceeded,  as  in 
this  case,  by  distress.  Said  Pleasants,  J.,  in  delivering  the 
opinion:  "But  for  rent  of  the  proportion  of  the  land  she 
could  not  lawfully  distrain,  either  at  common  law  or  under  the 
statute,  for  the  reason  that  in  respect  to  it,  McGillick  (the 
tenant)  never  snstained  the  relation  of  tenant  to  her  or  to 
those  from  whom  she  acquired  it.  *  *  *  Neither  her 
mother  nor  her  sister  could  have  maintained  it  if  they  had 
been  living,  because  he  was  not  a  tenant  of  either  ;  and  she, 
as  heir,  can  have,  under  the  statute,  no  greater  right  or  other 
remedy." 


« 
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Mr.  R.  £.  Barber,  for  appellees. 

If  the  revci'e^ion  descend  to  the  heir,  he  in  every  respect 
represents  his  ancet^tor,  and  is  bonnd  by  and  has  the  advan^ 
t^^^  of  all  conditions  and  covenants.  The  relation  of  landlord 
and  tenant  may  be  implied  when  one  enters  into  possession 
nnder  a  lease  that  has  ex|nred.  The  fact  of  tenancy  can  not 
be  denied  if  the  owner  seeks  to  enforce  sneh  a  relation,  as,  in 
the  ease  of  a  person  holding  over  after  his  term  has  expired, 
the  landlord  may  elect  whether  to  Iiold  him  as  a  tenant  or  as  a 
trespasser,  and  his  election  is  binding  on  the  person  holding 
r>ver.  Wood's  Landlord  and  Tenant,  Sec.  2,  note  7,  and  cases 
cited. 

But  if  the  heir  or  reversioner,  expressed  or  implied,  assents 
to  the  continuance  of  the  occupancy  by  the  lessee  *  *  * 
a  new  tenancy,  either  at  will  or  from  year  to  year,  springs  np. 
Wood's  Landlord  and  Tenant,  Sec.  88.  Tlie  right  of  distress 
is  incident  to  every  demise.  lb.,  Sec.  93;  Taylor's  Landlord 
and  Tenant.  Sec.  503.  Mere  occupation  of  land  with  the  own- 
er's concun-ence  may  inure  into  a  tenancy  from  year  to  year. 
Taylor's  Landlord  and  Tenant,  Sec.  19. 

A  tenant  for  years  who  holds  over  after  the  expiration  of 
his  term  without  paying  rent  or  otherwise  acknowledging  a 
continuance  of  the  tenancy,  becomes  either  a  trespasser  or  a 
tenant,  at  the  option  of  the  landlord,  «  *  *  tut  the  teu- 
anthas  no  such  election.  »  *  ♦  ^  tenant  holding  over 
after  the  expiration  of  his  lease,  with  the  consent  of  the  land- 
lord, becomes  a  tenant  from  year  to  year,  subject  to  the  terms 
and  conditions  of  the  original  lease.  Taylor's  Landlord  and 
Tenant,  Sec.  22. 

When  a  person  grants  a  lease  to  continue  beyond  the  period 
at  which  his  own  estate  is  to  determine,  as  where  a  life  ten- 
ant makes  a  lease  to  c(>ntinue  after  his  death,  although  the 
demise  may  be  void  as  a  lease  for  years,  it  may  operate  as  a 
lease  from  year  to  year,  and  the  instrument  may  be  given  in 
evidence  as  proof  of  the  amount  of  rent  to  be  paid  and  other 
terms  upon  wliich  the  lands  are  held.  Taylor's  Landlord  and 
Tenant,  Sec.  83. 

The  rights  and  liabilities  of  the    respective  parties  to  a 
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lease  are  not  confined  to  the  immediate  parties  thereto,  but 

« 

will  be  found  to  attach  to  all  persons  to  whom  the  estate  may 
be  ti^nsferred,  or  who  may  succeed  to  the  possession  of  the 
premises,  either  as  landlord  or  tenants.  Taylor's  L.  and  T., 
Sec.  425. 

As  soon  as  the  tenancy  has  expired  the  tenant  ought  peace- 
ably and  quietly  to  suri-ender  the  premises,  with,  etc.,  to  the 
landlord  or  his  assignee.  *  *  *  And  unless  the  entire  pos- 
session is  delivered  up  the  tenant's  responsibility  for  rent  will 
continue.     *    *     * 

When  the  landlord  suffers  the  tenant  to  remain  in  posses- 
sion after  the  expiration  of  the  original  tenancy,  the  law  pre- 
sumes the  holding  to  be  upon  the  terms  of  the  original  demise, 
subject  to  the  same  rent,  and  to  all  the  covenants  of  the  orig- 
inal lease,  so  far  at  least  as  they  are  applicable  to  the  new 
condition  of  things.  Taylor's  L.  and  T.,  Sees.  522-4  and 
cases  cited. 

Though  a  tenant  hold  under  a  void  lease,  it  may  still  be 
resorted  to  as  evidence,  to  make  the  rent  for  the  current  year 
certain,  and  so  confer  a  right  of  distress  upon  the  landlord. 
Taylor's  L.  and  T.,  Sec.  562. 

The  holding  over  after  the  expiration  of  a  lease  for  a  year 
is  a  continuation  of  the  former  tenancy,  and  subjects  the  ten- 
ant to  a  distress.  The  right  subsists,  even  if  the  lease  under 
which  the  tenant  holds  is  void;  although  it  may  be  void  as  a 
lease  for  the  term  granted,  it  yet  inui*es  as  a  tenancy  from 
year  to  year,  and  will  regulate  the  terms  on  which  the  tenancy 
subsists,  in  all  other  respects,  except  its  duration.  Taylor's  L. 
and  T.,  Sec.  564;  li.  S.,  Chap.  80,  Sec.  li,  as  to  remedies; 
Edwards  v,  demons,  24  Wend.  480;  Schuyler  v.  Leggett,  2 
Cowen,  660. 

Except  where  the  terms 'of  the  holding  over  has  been 
changed  by  the  agreement  of  the  parties,  expressed  or  implied, 
the  holding  for  each  year  is  treated  as  being  upon  the  same 
terms  as  those  agreed  upon  for  the  first  year's  occupancy. 
Wood's  L.  and  T.,  Sec.  21. 

When  a  tenant  holds  over  with  any  new  demise,  the  land- 
lord may  elect  to  treat  him  as  a  trespasser  or  as  a  tenant  hold- 
ing over  under  the  terms  of  the  original  lease.     The  terms 
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and  covenants  of  the  old  lease  will  apply  to  that  which  is 
implied,  so  far  as  applicable,  as  the  tenant  has  no  election  in  the 
matter.  It  is  not  for  him  to  say  whether  he  will  occupy  tho 
relation  of  a  wrongdoer  or  a  tenant;  but  the  right  of  election 
belongs  exclusively  to  the  landlord,  and  his  election  binds  the 
tenant,  whatev^er  the  tenant's  intentions  may  have  been. 
Wood's  L.  and  T.  Sec.  13,  and  note  4;  Conway  v.  Stark- 
weather, 1  Denio,  113;  see,  also,  Wood's  L.  and  T.,  Sec.  26. 

It  seems  that  Sec.  13,  Chap.  80,  R.  S.,  is  in  point,  and  con- 
clusive of  this  case.  We  need  not  argue  it  The  lessee  can 
not  deny  the  title  of  his  lessors  in  said  lease  as  he  took  the 
original  demise  from  them.  So  long  as  that  term  endured 
the  appellant  was  bound  to  recognize  that  title. 

Hoagland  v.  Crum,  113  III.  365,  is  a  very  acceptable  author- 
ity to  us  and  is  entirely  in  harmony  with  appellees' argument. 
The  form  of  action  was  "  to  recover  for  the  use  and  occupation 
of  the  premises,"  and  therein  differed  from  the  case  at  bar. 
Had  that  action  been  a  distress  for  rent  with  same  pleas  and 
demurrer  the  opinion  would  no  doubt  have  been  the  same. 

In  McGillick  v.  McAllister,  10  111.  App.  40,  had  counsel  gone 
through  with  the  opinion  we  would  have  been  quite  satisfied 
with  their  argument  thereon.  That  opinion  reversed  the 
judgment  because  plaintiff  in  distress  was  not  in  relation  of 
landlord  to  defendant,  and  was  not  an  heir,  grantee,  assignee 
or  personal  representative  of  the  lessor  Eliza,  so  as  to  come 
within  the  remedial  provision  of  Sec.  14,  Chap.  80,  R.  S. 

The  court  further  say  in  that  case:  **But  for  the  rent  of  so 
much  as  she  inherits  from  her  father,  she  might  distrain,  since 
he  was  lessor  of  the  plaintiff  in  error,  and  the  law  cast  her 
proportion  of  his  estate  upon  her." 

"The statute  embraces  that  case, and  in  it  gives  the  heir  of 
the  lessor  this  remedy."  Judgment  of  the  court  below  was 
for  $281.80,  and  on  applying  the  share  that  defendant  in  error 
inherited  from  her  father  it  only  amounted  to  $80,  which 
necessitated  a  reversal. 

In  case  at  bar  the  appellees  are  doubly  fortified  in  their 
right  to  distrain  as  heirs  of  tlie  original  lessor  under  enact- 
ment of  said  statute,  and  as  owners  and  lessors  in  the  new 
demise  which  "  sprang  up"  from  the  original  lease. 
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XJpTON,  P.  J.  It  is  apparent  that  the  appellees  must  sus- 
tain the  judgment  in  the  court  below,  if  it  can  be  sustained, 
by  virtue  of  the  above  mentioned  lease  from  Harriet  and 
John  Glover  to  the  appellant.  No  other  demise  is  shown,  or 
attempted  to  be  shown,  in  the  record  before  us.  It  is  well 
settled  that  there  can  be  no  distraint,  unless  there  has  been 
an  actual  demise;  in  other  words,  unless  the  relation  of  land- 
lord and  tenant  exists.  Taylor's  Landlord  and  Tenant,  Sec. 
561;  Wood's  Landlord  and  Tenant  Sec.  642;  Hatfield  v.  Ful- 
lerton,  2-t  111.  273;  Johnson  v.  Prussing,  4  111.  App.  675. 

In  Reed  v.  Bartlett,  9  111.  App.  267,  this  court  held  that  a 
purchaser  at  a  foreclosure  sale,  although  he  became  the  owner 
in  fee  and  could  maintain  ejectment  and  forcible  detainer 
a^inst  the  tenant  holding  under  the  grantors  of  the  equity 
of  redemption,  could  not  distrain  for  rent  against  such 
tenant,  unless  the  tenant  had  attorned  to  him,  and  that  a  new 
notice  to  the  tenant  to  pay  to  such  purchaser  the  rent,  whore  the 
tenant  does  not  agree  to  do  so,  or  consent  thereto,  will  not 
make  the  tenant  liable  to  such  purchaser  in  proceedings  for  the 
rent  hy  distraint^  as  the  relation  of  landlord  and  tenant  did 
not  exist  between  them. 

These  principles  are  elementary,  and  are  too  well  estab- 
lished to  warrant  further  discussion.  In  the  case  at  bar 
appellant  refused  to  recognize  the  appellees,  or  any  of  the 
grantees  of  Foster,  as  his  landlord,  either  by  attorning  to 
them  or  the  payment  of  rent  to  them,  or  in  any  other  manner. 
Hence  there  was  no  privity  established  between  the  api  el- 
lantand  tlip  appellees  by  any  contract  or  agreement  between 
them  nor  by  virtue  of  the  conveyance  from  Foster  to  the 
appellees. 

True,  the  appellees  were  the  children  of  the  lessors — Har- 
riett and  John  Glover — but  the  appellees  did  not  take  the 
demised  premises  from  their  father  or  their  motlier  as  ^Hheir 
heirs^'*  but  took  as  ^^tlie  heirs  of  the  reversiori^^  under  the  con- 
veyance from  Foster. 

The  term  "heirs,"  as  used  in  the  deed  from  Roby  to  Fos- 
ter, were  words  of  description  merely,  designating  upon  whom 
the  estate  should  be  cast,  upon  the  death  of  the  beneficiary. 
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for  life.  Foster,  the  appellee's  grantor,  was  not  a  party  to 
the  demise,  or  in  privity  with  the  appellant,  and  had  no  right 
to  enforce  any  of  the  provisions  thereof.  There  being  no 
promise  on  the  part  of  the  appellant  to  pay  the  rent  or  any 
part  of  it  to  the  appellees,  and  no  privity  of  estate  between 
them,  we  fail  to 'see  upon  what  ground  a  recovery  can  be  sus- 
tained in  this  case.  In  Gillick  v.  McAllister,  10  Appt.  Ct.  R-, 
this  court  held,  that  when  a  widower  holding  by  the  courtesy, 
leases  and  dies,  a  child,  the  heir  of  the  deceased  wife,  being 
the  heir  of  the  reversion,  can  not  distrain  under  such  lease, 
not  being  the  heir  of  the  lessor. 

It  is  not  doubted  that  if  the  tenant  under  the  demise  from 
Mrs.  Glover  continued  to  occupy  the  premises  demised,  with- 
out attornment  to  the  heirs  of  the  reversion,  he  would  be 
liable  for  the  reasonable  rental  value  of  the  laud  so  occupied 
to  such  heirs,  in  an  action  for  use  and  occupation,  as 
might  be  shown  by  the  evidence.  But  such  heirs  could 
not  recover  jent  in  any  form  of  action  for  any  time  prior  to 
the  time  when  the  estate  was  cast  upon  them  by  the  death  of 
Mrs.  Glover,  and  hence  the  judgment  of  the  court  below  was 
too  large  in  any  event.     Hoagland  v.  Crnm,  113  111.  370. 

It  is  insisted,  however,  that  under  the  provisions  of  Sees.  14 
and  18  of  Chap.  80,  R.  S.,  the  appellees  are  entitled  to  recover 
in  this  action  the  rent  in  the  lease  from  Mrs.  Glover  stipu- 
lated. It  must  be  borne  in  mind  that  the  appellees  have  no 
interest  in  any  of  the  rents  belonging  to  Mrs.  Glover;  their 
estate  was  wholly  collateral  to  and  independent  of  hers^  and 
they  were  in  no  way  successors  to  her.  The  trustee,  Foster 
was  powerless  to  rent  the  laud  for  any  greater  length  of  time 
than  the  life  of  the  beneficiary,  Mrs.  Glover,  and  had  no 
power  to  rent  it  for  the  benefit  of  the  appellees.  His  only 
trust  as  to  them  was  to  execute  to  them  a  conveyance  at  Mrs. 
Glover's  death.  Under  Sec.  15,  Chap.  80,  R.  S.,  appellees, 
as  the  grantees  of  Foster,  would  have  no  right  to  enforce  any 
terms  of  the  lease  against  appellant  That  statute  was  only 
intended,  it  is  believed,  to  apply  to  cases  where  there  was  a 
privity  of  estate  between  the  lessee  of  the  grantor,  who  held 
the  title  in  his  own  right  and  not  for  separate  and  independent 
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U8CS  as  in  the  case  at  bar,  in  which  such  trustee  simply  passed 
the  title  held  in  trust  by  him,  as  a  separate  and  independent 
trnst  to  the  grantee. 

The  statute  creates  a  privity  of  estate  betweep  the  grantee 
of  the  lessor  and  the  lessee  of  the  grantor,  claiming  under  a 
lease  made  prior  to  the  alienation,  and  places  the  grantee  in 
tlie  place  of  the  original  lessor  as  to  his  liability  to  such  tenant 
Thus  there  being  a  privity  of  estate  between  the  parties,  the 
statute  creates  a  privity  of  contract  also.'  This  undouotedly 
is  based  upon  the  assumption  that  the  lease  was  in  force 
under  section  14  of  the  same  act,  and  the  lessee  protected  in 
his  lease,  without  reference  to  its  term  of  duration,  and  the 
grantee  of  the  reversion  succeeded  to  the  rights  of  the 
grantor  under  the  lease;  but  that  is  not  the  case  at  bai*.  The 
statute  referred  to  was  intended  to  enforce  mutuality  of  con- 
tracts as  well  as  to  preserve  all  remedies  in  the  lease  contained 
to  both  the  grantee  and  tenant  of  the  original  lessor  as  well 
as  the  rights  and  remedies  of  such  original  lessor  as  to  each. 
But  in  the  case  at  bar  where  the  grantor,  Foster,  if  he  had 
actually  executed  the  lease  to  the  appellant,  instead  of  Mrs. 
Glover,  such  intention  could  not  have  been  inferred,  for  in  no 
event  could  Foster  execute  a  lease  for  a  longer  term  than  the 
life  of  Mrs.  Glover,  wiiich  must  have  been  well  known  to  all 
the  parties  to  the  lease  at  the  time  of  its  execution. 

The  estate  or  uses  of  Mrs.  Glover  was  severed  from  the 
remainder  held  for  another  use  by  Foster,  and  terminated  by 
Mrs.  Glover's  death.  Upon  the  happening  of  that  event  the 
entire  estate  descended  to  the  appellees,  and  had  there  been 
no  trustee  in  the  case,  which  we  conceive  makes  no  difference, 
the  case  at  bar  would,  in  our  opinion,  bo  on  all  fours  with  the 
case  of  Hoagland  v.  Crura  et  al.,  supra.  The  fact  that  there 
was  a  trustee  holding  the  estate  for  separate  and  independent 
uses  could  not  change  the  principle.  It  is  more  particularly 
illustrated  in  this  case,  where  it  appears  the  trustee,  Foster, 
turned  over  the  possession  of  the  land  to  the  life  usee,  Mrs. 
Glover,  to  do  as  slie  liked  with  it,  during  her  life,  instead  of 
renting  the  land  himself  and  paying  her  tlie  rent.  She  then 
proceeded  to  treat  the  use  as  a  legal  estate  and  rent  it  in  her 
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own  right,  taking  upon  herself  its  administration.  TJiis 
clearly  sliows  that  Foster,  the  trustee,  had  no  privity  of  con- 
tract with  appellant  That  privity  existed  only  between  Mrs. 
Glover  and  her  husband  and  the  ai  pe  lant.  Therefore  Sees. 
14  and  15  of  Chap.  80,  sitpra^  could  not  apply. 

The  only  remedy  appellees  could  have  would  be  in  a  proper 
action  against  appellant  for  use  and  occupation,  and  not  by 
distraint  under  the  lease.  We  ai-e  not  called  upon  to  deter- 
mine whether  the  above  sections  of  the  statute  do  away  with 
the  necessity  of  attornment,  as  was  certainly  the  case  before 
that  enactment.  Fisher  v.  Deering,  60  111.  114 ;  Whiting  v. 
Dool,  117  Mass.  R.  152.  In  this  view  the  judgment  of  the 
court  below  can  not  be  sustained. 

Besides,  the  judgment  in  the  Circuit  Court  was  based  upon 
the  rent  stipulated  in  the  lease,  from  Scf»tember  1, 1887,  to 
September  1,  1888.  In  no  event  could  any  rent  have  been 
recovered  from  September  1,  18S7,  tlie  time  at  which  the  last 
installment  of  rent  fell  due,  to  November  3,  1887,  the  date  of 
Mrs.  Glover's  deatli.     Hoagland  v.  Crum,  113  III.  s^ipra. 

For  the  reasons  indicated  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings in  that  court  in  conformity  with  the  vie^vs  hereinbetore 
expressed. 

Heversed  and  remanded, 

m 

C.  B.  Smith,  J.,  dissents.  I  think  the  judgment  of  the 
Circuit  Court  was  right  and  ought  to  be  affirmed.  The 
appellees  had  a  right  to  maintain  this  action  under  the  pro- 
visions of  Sec.  14,  Chap.  80,  R3v.  Statutes  (Starr  and  Curtis), 
entitled  Landlord  and  Tenant.  This  view  is  also  i^upported 
and  held  in  Crosby  v.  Loop,  13  III.  635. 
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Henry  W-  Allison  and  Mary  A.  Allison 

# 

V. 

Margaret  E.  Allison. 

Practice — Appea  I — Imperfect  A  bstract — Ru  lea, 

• 

1.  The  merits  of  a  cause  will  not  be  considered  by  this  court,  unless  an 

abstract  of  the  record  is  furnished. 

2.  An  index  of  the  record  is  not  sufficient. 

[Opinion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  Lawrence  County ;  the 
Hon.  Wm.  C.  Jones,  Judge,  presiding. 

Messrs.  C.  J.  Bobden  and  Robinson  &  Howasd,  for  appel- 
lants. 

Messrs.  Callahan,  Jones  &  Lowe,  for  appellee. 

The  abstract  fui*nished  by  appellant  in  this  case  gives  no 
information  as  to  what  the  record  contains.  It  is  at  most  bat 
an  index  to  the  record.  We  can  not,  from  this  pretended 
abstract,  see  whether  error  is,  or  is  not,  well  assigned  on  the 
record.  Neither  in  matter  or  form  does  it  comply  with  rule 
21  of  this  court.  Under  rule  26  this  court  should  refuse  to 
consider  the  case  on  its  merits,  and  dismiss  the  appeal, 
vot  XXXIV  2»  (385) 
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Western  Union  Tel.  Co.  v.  Satterfield. 


Per  Curiam.  This  court,  in  the  case  of  The  People  ex  rcl. 
V.  Augerer  et  al.,  23  111.  App.  450,  and  in  Keep  v.  Jaener- 
mann,  Bame,  453,  declined  to  consider  the  merits  of  a  case 
where  there  was  a  non-compliance  with  rule  7,  in  making  and 
furnishing  abstracts.  It  is  unnecessary  for  us  to  repeat  what 
is  said  in  those  cases.     The  rule  of  the  court  is  there  declared. 

In  this  case  no  efiPort  to  furnish  an  abstract  is  made,  at  most 
merely  an  index. 

We  quote  from  what  is  filed  as  an  abstract  of  bill,  answer 
and  evidence. 

"  7,  8,  9,  complainant's  bill  of  complaint. 

**  12  to  14,  defendant's  answer. 

"  18  to  56,  bill  of  exceptions  including  all  the  testimony." 

This  is  not  an  attempt  to  furnish  an  abstract.  It  is  in  no 
sense  a  compliance  with  the  rule.  "We  decline  to  consider  tlie 
merits  of  the  case,  and  affirm  the  decree  under  rule  26  of  tliis 
court. 

Judgment  affi/naed. 
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The  Western  Union  Telegraph  Company 

V. 

Mary  E.  Satterfield. 

Telegraph  Companies — Trespass  of  Employes — Line  JRepairers — Cut" 
ting  Trees — Master  and  Servant, 

Where,  the  line  repairer  of  a  teleprraph  company  has  authority  to  cut 
down  trees  which,  in  his  judprment,  endanger  the  company^s  wires,  and 
commits  trespass  in  doing  so,  the  company  is  liable. 

[Opinion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  C.  C.  BoGOS,  Judge,  presiding. 

Mr.  George  B.  Leonard,  for  appellant 

Messrs.  Pollock  &  Pollock,  for  appellee. 
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Corporations  can  act  only  by  agents,  and  where  a  persuu 
acts  openly  and  publicly  as  the  a^ent  of  a  corporation,  the 
atjency  and  authority  of  siicli  person  to  act  must  be  presumed. 
When  certain  facts  are  admitted  or  proven  the  court  trying 
the  cause  will  notice  without  further  proof  all  such  presump- 
tions and  inferences  arising  from  them  as  are  warranted  by 
nuiform  experience,  and  such  consequences  as  are  known  to 
flow  from  the  law  governing  such  matters.  Rockford,  R.  I. 
A  St.  L.  R.  R.  Co.  V.  Wilcox,  66  111.  417;  Hicks  v.  Silliman, 
03  111.  255. 

Where  tlie  contractors  of  a  railway  company  ti'espassed 
upon  the  land  of  another  the  company  will  be  held  liable,  and 
if  wilful,  the  company  may  be  held  for  exemplary  damages. 
I.  &  St.  L.  R.  R.  V.  Wells,  66  111.  321;  Chicago  &  St.  Paul 
R.  R.  Co.  V.  McCarthy,  20  111.  385. 

Then,  whether  the  trespass  was  committed  wilfully  and 
intentionally  or  ignorantly,  can  not  ajffcct  the  liability  of  the 
defendant 

Express  authority  to  the  agent  is  not  necessary  in  order  to 
hold  the  principal  liable,  etc.    Harney  v.  Miles,  16  111.  App.  533. 

A  corporation  is  liable  for  the  tortious  acts  of  its  agents  or 
servants  acting  in  the  ordinary  service  of  the  corporation. 
I.  C.  R.  R.  Co.  V.  Hanna,  72  III  347,  353;  C.  R.  I.  &  P.  R. 
R.  Co.  v.The  Town  of  Lake,  71  111.  333,  338;  City  of  Galena 
v.  Corwith,  48  III.  423;  The  Town  of  Harlem  v.  Emmert,  41 
III.  320;  Waterman  on  Trespass  on  Real  Estate,  Vol.  2,  page 
433,  Sec.  977. 

Phillips,  J.  Action  of  trespass-  brought  by  appellee 
against  appellant,  for  cutting  timber.  A  trial  by  jury  was  had, 
and  a  verdict  and  judgment  for  $100.  There  is  no  contro- 
versy as  to  the  fact  of  the  injury,  and  the  amount  of  damage. 

The  question  presented  is,  whether  the  cutting  was  by 
the  agent  of  the  company,  or  under  his  direction,  and  whether, 
if  so  done,  the  agent  was  acting  within  the  line  of  his  employ- 
ment. Corporations  can  act  only  by  agents,  and  where  a  per- 
son acts  openly  and  publicly  as  the  agent  of  a  corporation,  we 
must  presume  authority  in  persons  who  are  permitted  to  so  act 
for  them.    R.,  R.  1.  &  St.  L.  R,  R.  Co.  v.  Wilcox,  66  111.  417. 
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The  evidence  shows  that  the  poles  that  sustain  the  wii'es 
of  the  telegraph  company  stand  on  the  right  of  way  of  the 
Louisville  &  Nashville  Bailroad  Company,  and  about  twenty- 
five  feet  from  the  center  of  the  track.  Adjoining  the  right 
of  way,  and  near  the  line  of  the  telegraph  company's  wires, 
the  trees,  the  cutting  of  which  is  the  subject-matter  of  this 
suit,  were  standing.  T.  £.  Robson,  the  road  master,  testifies 
that  "Mr.  Karberry  was  line  repairer  for  appellant;  have 
seen  him  repairing  wires  and  putting  up  poles ;  he  was  often 
doing  such  repairs.  The  duty  of  the  line  repairer  is  to 
examine  lines  and  wires,  see  that  the  lines  are  not  obstructed, 
remove  trees  or  anything  dangerous." ' 

M.  F.  Jolly  testifies  that  he  "  was  section  foreman  of  the 
section  along  which  the  cutting  was  done.  The  chopping  was 
done  under  the  direction  and  control  of  Mr.  Karberry,  who 
was  in  the  employ  of  the  telegraph  company,  and  was  present 
and  pointed  out  the  trees  to  be  cut,  and  no  cutting  was  done 
except  of  trees  thus  pointed  out"  Under  the  direction  of 
Karberry,  trees  twenty-five  feet  or  more  south  of  the  right  of 
way  were  cut.  Witness  was  directed  by  the  assistant  road 
master  tp  report  with  his  men  to  Karberry,  and  cut  such  trees 
as  might  be  pointed  out.  That  Karberry  was  the  line  repairer 
for  appellant,  and  his  duties  were  such  as  stated  by  Kobson,  is 
not  controverted,  nor  is  the  fact  that  he  directed  the  cutting 
of  the  trees.  Being  so  in  the  employ  of  the  company,  it  was 
his  duty  to  remove  trees  or  anything  dangerous  to  the  line. 

The  determination  of  what  might  be  dangerous  was  thus 
left  to  him.  If,  in  determining  that  particular  trees  were 
dangerous,  or  might  be  so,  he  was  mistaken  in  the  exercise  of 
a  discretion  left  to  him,  it  is  still  his  act,  in  the  discharge  of 
the  work  of  removing  trees  or  anything  dangerous  to  the  line, 
as  determined  by  him.  If,  in  determining  what  might  be 
dangerous  to  the  lines  of  the  company,  lie  believed  the  trees 
on  appellee's  land  were  so,  and  to  remove  them  committed 
a  trespass,  that  trespass  was  committed  by  the  agent  of  the 
company,  in  the  discharge  of  his  duties  to  the  company,  as  he 
determined  those  duties,  which  were  by  the  company  left  to 
him  to  determine.     It  was  therefore  in  the  line  of  his  employ- 
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ment.  Cooley  on  Torts,  538 ;  C,  St.  P.  &  F.  E.  R.  Co.  v. 
McCarthy,  20  111.  385;  P.  &  R.  R.  R  Co.  v.  Derby,  14  How. 
468;  Rounds  v.  Del.,  etc.,  R.  RCo.,  64  N.  T.  129;  Howe  v. 
Newmarch,  12  Allen,  49. 

We  therefore  hold  the  appellant  was  guilty  of  the  trespass 
chargci  We  find  no  error  in  the  giving  or  refusing  instruc- 
tiouS|  and  the  judgment  is  affii-med. 

Judgmejit  affirmed. 


Mary  A,  Bowman 

V. 

.  Mrs.  Fritz  Mehrinq. 

Fweilile  Beta  in  er—  Posaesaion — Evidence, 

1.  Forcible  detainer  can  not  be  maintained  unless  defendant's  possession 
is  shown. 

2.  Where,  in  an  action  of  forcible  detainer,  there  is  no  proof  of  defendant's 
possession,  a  lease  to  which  he  was  not  a  party  is  properly  excluded. 

[Opinion  filed  March  1,  1889.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Wm.  H.  Snydeb,  Judge,  presiding. 

Messrs.  Yrank  B.  Bowman  and  Tubneb  &  Holdee,  for 
appellant. 

Mr.  Alex.  Flannigen,  for  appellee. 

There  is  no  evidence  in  this  case  that  defendant  was  in 
jiossession  of  the  premiTcs  sued  for  at  the  time  demand  for 
possession  was  made,  at  the  commencement  of  this  suit,  or  at 
any  other  time,  either  before  or  afterward. 

The  action  of  forcible  detainer  is  statutory,  in  derogation 
of  the  common  law,  and  must  be  strictly  followed.  Schaum- 
toeffel  v.Belm,  77  111.  567. 
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In  forcible  detainer  for  wilfully  holding  over  after  the  ter- 
mination of  the  tenancy  the  gist  of  the  action  is  the  holding 
over,  and  this  must  be  proved  by  the  plaintiff  or  there  can  be 
no  recovery.  Murpliy  v.  Dwyer,  11  111.  App.  246;  Hersey  et 
al.  V.  Westover,  11  111.  App.  197. 

In  the  latter  case  it  is  held  that  in  order  to  recover,  the 
plaintiff  must  not  only  prove  his  right  to  possession,  and  the 
service  of  a  demand  in  writing,  but  also  that  the  defendant, 
after  such  demand,  refused  or  neglected  to  surrender  pos- 
session. 

Until  demand,  the  possession  is  rightful-,  and  unless  the 
defendant  is  proved  to  have  retained  possession  after  demand, 
he  can  not  be  convicted  of  unlawfully  withholding  possession 
of  the  premises.  Ilersey  et  al.  v.  Westover,  11  111.  App.  198  ; 
Cairo  &  St.  Louis  R  K.  Co.  v.  Wiggins  Ferry  Co.,  82  111.  230; 
Smith  v.  Killeck,  6  Gilra.  293;  Dunne  v.  Trustees  of  Schools, 
39  111.  578. 

There  is  no  such  proof  in  the  record  of  the  case  at  bar. 
The  court  below  could  not  do  otherwise  than  instruct  the  jury 
to  find  for  defendant. 

The  refusal  of  the  court  to  admit  the  lease  in  evidence 
could  do  the  plaintiff  no  harm;  if  ft  had  been  admitted,  the 
plailitiff  could  not  recover  without  proof  that  defendant  unlaw- 
fully withheld  possession  of  the  premises,  and  having  failed 
to  make  that  proof  the  court  would  have  been  compelled  to 
instruct  the  jury  as  it  did  anyhow,  even  if  the  lease  had  been 
admitted  in  evidence. 

Phillips,  J.  Tliis  is  an  action  of  forcible  detainer  brought 
by  appella^nt  against  appellee,  to  recover  the  possession  of 
certain  premises  in  the  complaint  described.  It  is  not  shown 
that  the  relation  of  landlord  and  tenant  existed  between  appel- 
lant and  appellee,  but  it  was  souglit  to  be  shown  that  the  hus- 
band of  appellee  leased  certain  premises  of  one  John  B. 
Bowman,  since  deceased,  and  a  decree  of  sale  of  those  premises 
to  pay  debts  was  had,  and  appellant  became  the  purchaser. 
The  lease  made  between  John  B.  Bowman,  since  deceased,  and 
the  husband  of  appellee,  since  deceased,  was  offered   in  evi- 
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deuce,  bnt,  on  objection  of  appellee,  was  excluded,  and  that  is 
aesigned  as  error.  On  the  close  of  appellant's  testimony,  on 
motion  of  appellee,  the  court  instinicted  the  jurj  to  find  the 
defendant  not  guilty. 

A  verdict  and  judgment  was  entered,  and  this  is  also 
assigned  as  error,  and  by  appeal  is  brought  to  this  court. 

It  was  not  claimed  that  the  relation  of  landlord  and  tenant 
existed  between  appellant  and  appellee,  nor  is  it  claimed  that ' 
such  relation  existed  between  appellee  and  John  B.  Bowman, 
deceased;  but,  that  that  relation  existed  between  the  husband 
of  appellee  and  John  B.  Bowman.  Before  appellant  could 
recover,  she  must  have  shown  that  appellee  was  in  possession 
of  the  premises  in  the  complaint  described.  There  is  no  evi- 
dence in  the  record  showing,  or  tending  to  show,  such  possession. 
That  fact  not  being  shown,  the  instrnction  to  find  the  defend- 
ant not  guilty  was  not  eiTor.  Murphy  v.  Dwyer,  11  111.  App. 
246;  llorsey  et  al  v.  Westover,  11  111.  App.  197. 

Appellee  not  being  a  party  to  the  lease,  and  there  being  no 
proof  of  her  possession  of  the  premises,  the  lease  could  not 
have  aided  appellant     Its  exclusion  was  not  erroneous. 

Tlie  judgment  is  aflirmed. 

Judgment  affirmed. 


George  W.  Cornwell 

« 

V. 

Arminda  J.  Broom,  Adm'x,  etc. 

Negotiable   Instntments—Noie—Practhe—BlU  of  Exceptions— Plead* 

In  an  action  on  a  promissory  note,  resnlting  in  a  judgment  for  the  plaint- 
iff, the  defense  relied  on  being  based  upon  the  statute  of  limitations,  this 
court  holds  that,  there  being  no  bill  of  exceptions,  and  the  question  relied 
on  not  being  properly  presented  by  the  pleadings,  the  judgment  of  the 
court  below  must  be  affirmed. 

[Opinion  filed  November  1,  1889.] 


34  391, 
64  126 
M    660, 
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Appeal  from  the  Circuit  Court  of  Effingham  County;  tlio 
Hon,  C.  B.  Booos,  Judge,  presiding. 

Messrs.  Rinehart  &  Weight,  for  appellant. 

Mr.  Henby  B.  Ebplet,  for  appellee. 

Gkeen,  J.  This  suit  was  brought  January  30,  1889,  by 
appellee  as  administratrix  of  the  estate  of  John  Broom^ 
deceased,  against  Cornwell  and  William  Gillmore,  to  recover 
the  principal  and  interest  of  a  promissory  note  given  by 
defendant  to  her  intestate.  The  suit  was  dismissed  by  the 
court  as  to  Gillmore,  and  a  jury  having  been  waived  by 
plaintiff  and  Cornwell,  the  cause  was  tried  by  the  court  and 
a  finding  and  judgment  for  plaintiff,  against  Cornwell,  for 
I91S.33,  the  atnount  of  princip<al  and  interest  due  on  said  note, 
and  for  costs  of  suit.  To  reverse  said  judgment  Cornwell 
took  this  appeal. 

Plaintiff's  declaration  consisted  of  one  special  count  on  the 
note,  and  one  common  count  for  money  due  on  account  stated. 
In  the  special  count  it  is  averred  said  note  was  made  and 
delivered  by  defendants  to  John  Broom  in  his  lifetime  on 
August  lly  J865j  and  was  for  the  sum  of  $300,  payable  to 
Broom  one  day  after  date,  with  ten  per  cent  interest  per 
annum.  Gillmore  pleaded  non-assumpsit,  to  which  was  a  sim- 
iliter, and  also  pleaded  the  sixteen  years  limitation  in  bar. 
Plaintiff  replied  a  payment  by  defendants  to  Broom  of  $45 
on  said  note,  April  22,  1876,  then  indorsed  thereon,  and 
within  less  than  sixteen  years  prior  to  bringing  the  suit 
Gillmore  rejoined  that  the  alleged  payment  was  made  by 
defendant  Cornwell  only,  and  not  by  defendant  Gillmore; 
that  Gillmore  executed  said  note  as  security  only  for  Corn- 
well,  who  was  principal,  and  received  the  sole  consideration 
therefor,  and  he  alone  made  said  alleged  payment  without 
the  knowledge  or  assent  or  subsequent  ratification  of  defend- 
ant Gillmore.  To  this  rejoinder  plaintiff  interposed  a  general 
demurrer  which  the  court  overruled,  and  plaintiff  refusing 
to  further  plead,  the  court  dismisse  d  the  suit  as  to  Gillmoi-e. 
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Appellant,  for  himself,  pleaded  the  general  issue  (to  M-hich 
plaintiff  added  similiter)  and  also  pleaded  in  bar  of  tlie  suit, 
that  the  supposed  causes  of  action  did  not,  nor  did  any  or 
either  of  them  accrue  within  teri  years  next  before  the  com- 
mencement of  the  suit;  to  this  plea  plaintiff  interposed  a  gen- 
eral demurrer,  which  was  sustained  by  the  court,  to  which 
ruling  said  defendant  duly  excepted,  and  elected  to  abide  by 
the  plea. 

There  is  no  bill  of  exceptions  in  the  record,  so  that  we  are 
not  advised  as  to  the  evidence  introduced,  or  the  rulings  of 
the  court  at  the  trial  upon  the  merits,  undfer  the  general  issue; 
liencc  we  are  bound  to  presume,  the  court  had  sufficient  evi- 
dence before  it  to  justify  the  finding  for  plaintiff,  and  judg- 
ment under  that  issue;  nor  do  we  understand  appellant  to 
insist  upon  the  reversal  of  the  judgment  for  any  reason  other 
than  that  the  court  erred  in  sustaining  the  demurrer  to  appel- 
lant's plea  of  ten  years  limitatiofi  and  thereby  cut  him  oft' 
from  and  deprived  him  of  a  complete  and  full  legal  defense 
to  the  action. 

The  cause  of  action  was  the  note  mentioned;  it  bore  date 
Auffust  11^  1865.  And  the  statute  then  in  force  limited  the 
time  within  which  suits  might  be  brought  on  promissory 
notes  to  a  period  of  sixteen  years  next  after  the  cause  of 
action  accrued;  this  was  the  law  of  the  remedy  applicable  to  a 
Bait  brought  to  recover  the  amount  due  on  said  note;  lience 
the  plea  of  ten  years  limitation  presented  no  legal  defense, 
and  the  demurrer  thereto  was  properly  sustained;  but  counsel 
for  appellant  insist  there  was  a  payment  made  on  thi:^  note  in 
1876,  which  in  law  amounted  "to  the  making  of  a  new  note 
of  the  date  of  the  payment  or  new  promise,"  and  that  this 
new  contract  is  governed  by  the  limitation  act  in  force  July 
1,  1872,  limiting  the  time  of  commencing  suits  on  notes  to 
ten  years  next  after  the  cause  of  action  accrued,  and  therefore 
the  plea  was  good.  But  nothing  appears  in  the  declaration 
or  plea  to  support  the  statement  that  such  payment  had  been 
made;  on  the  contrary  it  is  averred  in  the  declaration  no  pay- 
ment was  ever  made  on  the  note  sued  upon  and  dated  August 
llj  1865y  nor  does  the  plea  aver  payment  on  the  note;  and  in 
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determining  the  sufficiency  of  the  plea  we  must  look  at  the 
face  of  the  pleadings  and  are  not  permitted  to  go  ontside  and 
notice  the  copy  of  the  note  and  indorsements  thereon, 
attached  to  the  declaration,  which  form  no  part  of  the  plead- 
ings. If  counsel  for  appellant  desired  this  court  to  decide 
whether  a  paj-ment  made  upon  this  note  after  the  limitation 
act  of  1872  was  in  force,  created  a  new  contract  or  new  note 
coming  within  the  operation  of  that  act  barring  the  remedy 
after  the  expiration  of  ten  years  from  the  time  the  cause  of 
action  accrued,  they  might  have  presented  the  question  by 
a  plea  properly  framed;  but  this  they  have  not  done,  and  that 
question  is  not  before  us  in  this  case.  We  perceive  no  error 
requiring  us  to  reverse  the  judgment  of  the  Circuit  Court 
and  affirm  said  judgment. 

Judgment  affirmed. 


34  304 
80  461 
80    4(53 


Joseph  Hanke 

V. 

Louis  Blattner,  Receiver,  etc. 

fiahs—Bu  Receiver — Defendant  Estopped  from  Denying  Offit^int  Capne- 
itif  when — Pleading — Sales — Representations  as  to  Quantifif — Right  qf 
Receiver  to  Sue  uithout  Leave  of  Court, 

1.  A  per?»on  who  deals  with  a  receiver,  in  his  official  capacity,  anrl 
makes  purchases  at  a  pale  by  him  in  such  capacity  and  receives  and 
retains  certain  goods,  is  estopped  from  denying  that  such  person  was  a 
receiver  duly  appointed  and  qualified. 

2.  Where  the  purchaser  at  sach  sale  fails  to  comply  with  the  terms 
thereof,  the  receiver  can  not  properly  report  the  same  to  the' court,  and  his 
failure  to  so  report,  can  not  be  urged  by  the  purchaser  in  defense  to  an 
action  for  the  purchjise  money. 

3.  Where  a  receiver's  sale  is  upon  the  published  terms  of  part  cash  and 
the  balance  upon  secured  note  due  in  8«x  months,  the  failure  of  a  purchaser 
to  give  the  note  is  a  breach  of  the  contract  and  authorizes  immediate  Fuit. 

4.  A  receiver  appointed  under  Sec.  25,  Chap.  82,  Starr  &  C.  III.  Stats., 
is  empowered  to  bring  suit  in  such  case  without  special  leave  of  court 

5.  Upon  the  cane  presented,  this  court  holds  that  the  fact  that  the  quan- 
tity of  articles  sold  did  not  correspond,  upon  actual  count,  with  the  esti- 
mate made  at  the  time  of  the  sale,  does  not  entitle  the  purchaser  to  any 
redres«. 
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In  error  to  the  Circuit  Court  of  Clinton  County;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  M.  P.  Murray,  for  plaintifiE  in  error. 

Messrs.  Yan  Hoorsbeke  &  Ford,  for  appellee. 

Reeves,  P.  J.  T)ie  declaration  in  the  case  avers  that  at 
the  November  term,  1887,  of  the  Clinton  Circuit  Court,  the 
plaintiff  was  appointed  receiver  of  the  Trenton  Tile  Manufac- 
turing Comj)any,  and  as  such  receiver  was  ordered  by  the 
court  to  sell  the  property  and  assets  of  said  manufacturing 
company  for  twenty-five  per  cent  of  the  purchase  money 
cash,  and  the  balance  to  be  paid  in  six  months,  the  j^urehaser 
to  secure  the  deferred  payment  by  giving  a  note  with  good 
Bccnritv,  such  sale  to  be  advertised  in  the  Trenton  Gazette  at 
least  four  weeks  before  sale;  that  plaintiff  advertised  such  sale 
as  required  by  the  decree,  and,  as  such  receiver,  on  the  14th 
day  of  January,  1858,  sold  the  property  and  assets  of  said 
manufacturing  company  at  the  time  and  place  mentioned  in 
said  advertisement,  to  defendant  for  $3,601,  ho  being  the 
highest  and  best  bidder  at  such  sale;  that  defendant  paid 
plaintiff  $900.25  cash,  being  twenty-five  per  cent  of  his  bid, 
but  then  and  there  faiFed  and  refused  to  give  his  note  with 
security  to  plaintiff  for  the  residue  of  his  bid.  "By  means 
whereof  the  defendant  then  and  there  became  liable  to  pay 
the  sum  of  $2,700.75,  and  being  so  liable,  he,  the  defendant, 
in  consideration  thereof,  afterward,  to  wit,  on  the  day  and 
year  last  aforesaid,  promised  plaintiff  to  pay  him  the  said  sum 
of  money  specified,  according  to  the  tenor,  conditions  and 
effect  of  said  sale."  The  conmion  count,  for  goods  sold  and 
delivered,  and  the  other  common  counts  were  added.  Atrial 
was  had  before  the  court,  without  a  jury,  and  a  judgment 
rendered  against  defendant  for  $2,700.75,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

The  first  reason  urged  for  reversal  is  that  the  record  does 
not  sliow  the  appoinfment  and  qualification  of  the  plaintiff 
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below,  as  receiver  of  the  manufacturing  company.  TVe  think 
a  sufficient  answer  to  this  is  found  in  the  fact,  which  is  fully 
shown  by  the  bill  of  exceptions,  that  plaintiflE  in  error  dealt 
with  defendant  in  error  as  such  receiver,  bid  at  his  sale  as  such 
receiver,  paid  him  money  as  such  receiver,  received  posses- 
sion of  the  proi)erty  sold  from  liim  as  such  receiver,  by  which 
he  is  estopped  from  questioning  the  fact  that  he  was  receiver 
duly  appointed  and  qualified.  If  plaintiff  in  error  desired  to 
contest  tiie  authority  of  defendant  to  act  as  such  receiver,  he 
should  hav€  offered  to  return  the  property  which  Blattner, 
acting  as  such  receiver,  had  sold  and  delivered  to  him,  and 
demanded  the  money  he  had  paid  Blattner  on  the  sale;  but 
instead  of  doing  this,  he  retained  the  possession  of  the 
property  and  sold  a  considerable  portion  of  it.  We  think  he  is 
clearly  estopped  now  from  questioning  Blattner's  receiver.'^hi]^. 

Again  it  is  contended  that  it  is  not  shown  that  the  sale  was 
reported  to,  and  confirmed  by  the  court.  The  sale  could  not 
properly  be  reported  to  the  court  until  the  terms  of  the  sale 
were  com()lied  with,  and  plaintiff  in  error  refused  to  comply 
with  these  terms. 

It  is  urged  that  tlie  special  count  is  fatally  defective  in  not 
averring  that  the  goods  sold  were  delivered  to  plaintiff  in  error; 
even  if  this  be  conceded,  we  discover  no  reason  why  the  recov- 
ery may  not  be  sustained  upon  the  common  count  for  goods 
sold  and  delivered.  The  sale  was  made  as  to  terms,  that 
twenty -five  per  cent  of  the  purchase  money  should  be  paid  in 
cash,  and  note,  with  good  security,  given  for  the  residue,  due  in 
six  months,  and  when  plaintiff  in  error  did,  at  the  sale,  receive 
the  property  sold,  and  made  the  cash  payment,  he  impliedly 
undertook  to  give  the  note,  as  required  by  the  terms  of  sale, 
for  the  deferred  payment.  His  failure  and  refueal  to  give  his 
note  in  pursuance  of  this  implied  undertaking,  was  such  a 
breach  of  the  implied  contract  as  warranted  the  defendant  in 
error  in  bringing  this  suit  for  such  breach,  and  justified  a 
recovery  for  the  amount  for  which  the  note  should  have  been 
given;  and  if,  in  fixing  the  measure  of  damages,  there  should 
have  been  a  rebate  for  the  interest  thereon  for  the  unexpired 
time,  this  was  remedied  after  judgment    While  the  judgment 
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was  for  the  full  amount  for  which  the  note  should  have  been 
^iven,  a  remittitur  of  $40.15  was  filed  by  the  defendant  in 
error  in   the  Circuit  Court,  which  cures  this   alleged   eiTor- 

It  is  further  contended  that  the  receiver  could  not  sue  with- 
out an  order  by  the  court  appointing  him,  authorizinp;  him  to 
bring  suit.  This  receiver  was  appointed  under  section  25  of 
chapter  32,  Starr  4&  Curtis'  statutes,  which  provides  that  the 
receiver  so  appointed  "shall  have  authority  by  the  name  of 
the  receiver  of  such  corporation  to  sue  in  all  courts,"  etc. 

The  defense  interposed  upon  the  merits  can  not  be  sus- 
tained under  the  evidence.  It  is  clearly  shown  that  the 
property  was  sold  as  a  whole,  including  engine,  machinery, 
sheds,  tile  and  tile  kiln,  brick  and  brick  kiln,  brick  machine, 
tile  machine,  and  all  of  the  other  property  of  the  company, 
each  having  been  first  oflFered  separately.  It  is  true  that  the 
receiver  had  made  an  estimate  of  the  amount  of  tile  and  brick 
and  it  whs  stated  in  reference  to  the  tile,  at  the  time  of  the 
sale,  that  there  was  about  a  certain  number,  but  there  is  no 
pretense  that  there  was  any  oflfer  to  sell  by  the  thousand  or 
any  such  bid  made;  but  all  the  property  was  sold  in  bulk  and 
there  was  a  honafde  bid  only  one  dollar  less  than  the  bid  of 
plaintiff  in  error. 

On  the  1st  of  May  following  the  sale  in  January,  plaintiff 
in  error  had  the  tile  counted,  and  this  count  showed  a  much 
less  number  than  was  stated  at  the  sale  as  about  the  number 
of  tile.  If  a  certain  number  of  brick  and  tile  had  been  sold, 
and  there  had  in  fact  been  a  much  less  number,  then  there 
might  be  some  sort  of  foundation  for  a  rebate  on  account  of 
the  deficiency;  but  under  the  facts  shown  by  the  testimony  in 
the  case,  there  is  none.  The  plaintiff  in  error  might  so  have 
made  his  bid  as  to  protect  himself  against  any  deficiency  in 
the  number  of  the  tile  and  brick.  He  did  not  do  so.  Ilad 
his  bid  been  other  than  unconditional,  the  receiver  doubt- 
less would  have  rejected  it  and  accepted  the  unconditional  bid 
of  $3,600. 

The  judgment  of  the  Circuit  Court  is  aflirmed  for  the 
amount  remaining  after  deducting  the  remittitur. 

Judgment  affii^med. 
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l;8o  So  Mary  Pickard 


V. 

SiLNus  P.  Teatro  et  al. 

Inforirnfittg  Liquors — Action  under  Dram  Shop  Act  for  Itijnry  to  Means 
of  Su2)port — RemotenesH  of  Damages — Pleading — Declaration — Demurrer, 

A  declaration  alleging  in  substance  that  defendants  caused  the  intoxica- 
tion of  a  person  who*  by  reason  thereof,  assaulted  and  killed  plaintiff  *8  bus- 
band,  thereby  injuring  her  m  her  means  of  support,  states  a  good  cause  of 
action. 

[OpiniOD  filed  Februarj  4,  1890.] 

In  krror  to  the  Circuit  Court  of  Wabasli  County;  tLe 
Hon.  William  C.  Jokes,  Judge,  presiding. 

This  is  a  demurrer  to  a  declaration  nnder  the  9th  section 
of  the  Dram  Shop  Act,  to  recover  damages  for  injury  to 
means  of  support  of  the  wife  caused  by  the  death  of  the  has- 
band. 

Defendants  in  error  were  persons  engaged  in  the  sale  of 
intoxicating  liquor  and  persons  who  were  the  owners  of  the 
premises  where  the  intoxicating  liquors  were  sold,  which 
premises  were  knowingly  rented  for  that  purpose.  The  dec- 
laration charges  that  the  defendants  in  error  engaged  in  the 
sale  of  intoxicating  liquors  in  their  resp^^ctive  dram  shops, 
sold  and  gave  intoxicating  liquor  to  Moses  Ward  and  Jacob 
Ward,  and  thereby  caused  their  intoxication;  that  Moses  Ward 
so  being  intoxicated  and  in  consequence  thereof  was  guilty 
of  drunken  and  disorderly  conduct,  so  that  it  became  neces- 
sary for  the  marshal  of  said  city  to  arrest  him.  That  said 
marshal  did  arrest  Moses  Ward  and  summoned  Jonathan 
Pickard  to  assist  him;  that  while  said  marshal  and  Jonathan 
Pickard  had  Moses  Ward  in  their  custody,  Jacob  Ward  so 
being  intoxicated  and  in  consequence  tlicreof,  made  an  assault 
upon  Pickard  with  a  knife  and  inflicted  upon  him  a  mortal 
wound  of  which  ho  immediately  died,  by  reason  of  which  the 
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plaintiff  was  injured  in  her  means  of  support,  she  being  tho 
wife  of  Jonathan  Pickard. 

The  second  count  alleges  that  certain  defendants  in  error 
\rere  keepers  of  dram  shops,  selling  intoxicating  liquors 
therein,  and  certain  other  defendants  in  error  were  the  owners 
of  the  buildings  where  such  di-am  shops  were  kept  and  know- 
ingly rented  them  for  that  purpose.  That  the  defendants  in 
error,  the  keepers  of  dram  shops,  sold  and  gave  intoxicating 
liquor  to  Jacob  Ward  and  thereby,  id  part,  caused  his  intoxi- 
cation, and  in  consequence  of  such  intoxication  he  made  an 
assault  upon,  with  a  knife,  and  killed  Jonathan  Pickard,  the 
husband  of  plaintiflE  in  error,  by  means  of  which  the  plaintiff 
was  deprived  of  her  means  of  support  and  compelled  to  sup- 
port herself  and  child  and  to  pay  out  $100  in  and  about  the 
burial  of  her  husband. 

To  this  declaration  a  general  demurrer  was  interposed  and 
sustained  by  the  Circuit  Court,  on  the  theory  that  the  dam- 
ages sued  for  were  too  remote  and  for  that  reason  the  defend- 
ants were  not  liable.  A  judgment  was  rendered  for  the 
defendants  and  against  the  plaintiff  for  costs. 

The  plaintiff  brings  the  cause  to  this  court  by  writ  of  error 
and  assigns  as  error  the  sustaining  the  demurrer. 

Mr.  J.  B.  Williams,  for  plaintiff  in  error. 

Messrs.  Bell  &  Gh££N  and  S.  Z.  Lai^des,  for  defendants 
in  error. 

Phillips,  J.  This  declaration  substantially  states  that 
defendants  caused  the  intoxication  of  Jacob  Ward  by  selling 
or  giving  him  intoxicating  liquor  and  by  reason  of  such  intox- 
ication so  caused,  and  in  consequence  thereof,  Jacob  Ward 
assaulted  Jonathan  Pickard,  the  husband  of  tlie  plaintiff,  and 
caused  his  death,  by  means  of  which  the  plaintiff  was  injured 
in  her  means  of  support.  This  case  is  clearly  within  the  rule 
laid  down  in  King  v.  Haley  et  al.,  86  111.  106,  and  the  declara- 
tion stated  a  cause  of  action. 

The  court  erred  in  sustaining  the  demurrer;  the  judgment 
is  reversed  and  the  cause  remanded. 

Hevereed  and  remanded. 
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August  H.  Schabp 

V. 

The  People  of  the  State  of  Illinois. 

Bn  8ta  rdy — Be  lease—  Evidence — Instruction  *. 

1.  Jo  a  bastardy  proceeding,  this  court  declines,  in  view  of  the  evidence, 
to  interfere  with  the  verdict  for  the  plaintiff. 

2.  Evidence  as  to  acts  of  impropriety  on  the  part  of  the  prosecuting^  wit- 
nesR,  with  parties  other  than  the  defendanti  at  times  outside  the  period  of 
gebtation,  should  not  be  admitted. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circnit  Court  of  Bond  County;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Messrs.  Laiye  &  Cooper,  for  appellant. 

Messrs.  Van  IIoobebeks  &  Nobthcott,  for  appellee. 

Green,  J.  Appellant  was  charged  with  being  the  father 
of  the  bastard  child  of  Florence  Whitmore,  an  unmarried 
woman.  The  case  was  tried  hy  a  jury  in  the  County  Court, 
and  again  on  appeal  in  the  Circuit  Court  with  the  same  result, 
a  verdict  against  the  defendant  and  judgment  for  $50  and 
costs.  To  reverse  the  judgment  of  the  Circuit  Court  this 
appeal  was  taken.  The  prosecution  was  commenced  in  July, 
1S86,  the  child  was  born  September  20,  1886,  and  died  Jan- 
uary 6,  1887. 

There  is  no  dispute  as  to  the  facts  that  the  prosecutrix  was 
an  unmarried  woman,  that  the  child  was  a  bastard,  and  that 
Florence  Whitmore  was  the  mother  of  it.  But  on  behalf  of 
appellant  it  is  urged  the  verdict  is  not  supported  by  the  evi- 
dence; that  the  trial  court  erred  in  admitting  incompetent 
and  irrelevant  evidence  for  the  people,  in  refusing  to  admit 
competent  and  relevant  evidence  for  the  defendant,  in  giving 
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improper  instructions  for  the  people,  in  refusinoj  and  improp- 
erly modifying  proper  instructions  for  defendant,  and  in 
entering  judgment  for  too  large  a  sum  against  defendants. 
We  have  not  contented  ourselves  with  an  examination  of  the 
abstract  above,  but  have  carefully  examined  the  evidence  in 
the  record,  and  from  it  reach  the  same  conclusion  two  juries 
arrived  at. 

We  apprehend  there  can  be  no  doubt  that  the  plaintiflF, 
holding  the  affirmative  of  an  issue,  must  prove  it  by  a  pre- 
ponderance of  the  evidence,  arid  the  citation  of  the  several 
cases  by  appellant  in  support  of  such  contention  was  quite 
snpeTflnous.  And  that  the  weight  of  the  evidence  is  to  he 
determined  by  the  jury  is  also  true.  But  if  the  court  of 
review  is  satisfied  from  the  evidence  in  the  record  that  the  jury 
has  improvidently  used  this  power,  disregarded  the  evidence, 
and,  influenced  by  sympathy  or  prejudice,  rendered  an  unjust 
verdict,  it  will  set  such  verdict  aside.  This  was  done  in  the 
cases  cited  by  appellant,  because  the  court  of  review  was  sat- 
isfied in  each  case  that  the  verdict  of  the  jury  was  wrong  and 
unsupported  by  the  evidence.  In  this  case,  however,  we  are 
satisfied  the  verdict  is  right,  and  is  warranted  by  the  evidence, 
and  although  the  evidence  was  conflicting  upon  material  mat- 
ters', and  witnesses  testified  on  one  side  directly  contradicting 
the  testimony  given  by  witnesses  on  the  other  side,  the  jury 
were  better  able  to  determine  wliich  witnesses  were  entitled 
to  credit,  and  the  weight  which  ought  to  be  given  to  their 
testimony,  than  this  court  can  be.  The  jury  saw  and  heard 
the  witnesses  testify,  observed  their  manner  while  testifying, 
their  apparent  intelligence  and  candor,  and  were  thus  fur- 
nished with  better  means  to  form  an  accurate  judgment  than 
we  have  in  the  evidence  written  out  in  the  record. 

In  Connelly  v.  People,  81  111.  379,  it  is  said:  "  The  rule  is 
well  established  that  when  the  jury  has  been  properly 
instructed,  and  when  the  testimony  is  contradictory  and  irrec- 
oncilable, a  new   trial  will  not  be  awarded  by  this  court." 

On  both  propositions,  whether  defendant  was  the  father  of 
the  bastard  child  and  whether  she  signed  the  release  offered 
in  evidence,  the  testimony  is  flatly  contradictory.     We   can 
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not  Biiy  which  is  the  better,  or  what  testimony  the  jury  shoiild 
credit,  nor  on  which  side  was  the  weight  of  evidence;  that 
was  the  peculiar  province  of  the  jury,  and  that  duty  they 
liave  performed,  we  must  presume,  with  fidelity;  opportunity 
was  afforded  them,  by  th^  presence  of  parties  and  witnesses, 
to  judge  more  certainly  of  the  weight  of  the  evidence  than 
we  can  possibly  have  by  reading  the  testimony.  Holcomb  v. 
People,  79  III.  409;  McFarland  v.  People,  72  111.  368;  McCoy 
v.  People,  71  111.  Ill;  Cook  v.  People,  51  111.  143;  Allison  v. 
People,  46  III.  37,  and  many  other  cases,  approve  the  rule 
announced  in  Connelly  v.  People,  s^iipra. 

The  evidenije  claimed  to  have  been  erroneously  admitted 
on  behalf  of  appellee,  consisted  of  two  letters  alleged  to  have 
been  written  by  defendant  to  the  prosecutrix,  and  a  leaf  ont 
of  a  hotel  register.  This  evidence  was,  as  we  view  it,  relevant 
as  tending  to  corroborate  her  testimony  touching  the  inti- 
mate relations  existing  between  her  and  defendant,  and  con- 
tradicting him  as  to  that  matter,  and  also  tending  to  corroboi-ate 
her  testimony  about  meeting  and  staying  all  night  at  St.  Ix)ni8 
with  him,  pursuant  to  an  arrangement  made  between  them  to 
meet  there  and  get  married.  This  evidence  was  also  compe- 
tent. The  proper  foundation  was  laid  for  its  introduction. 
She  testified  the  letters  were  in  his  handwriting;  thatshe  had 
seen  him  write  frequently  and  knew  his  handwriting. 

No  objection  was  made  to  her  refreshing  her  recollection 
as  to  the  name  of  the  hotel  in  St.  Louis  by  looking  at  tlic 
leaf.  After  looking  at  it  she  gave  the  name  of  the  hotel  and 
testified  that  defendant  told  her  there  he  had  registered  as  A. 
Shafer  and  wife,  Sedalia,  and  they  occupied  the  same  room 
there;  that  she  had  afterward  gone  to  the  same  hotel,  saw 
this  leaf  in  the  register  there,  identified  the  entry  thereon  of 
A.  Shafer  and  wife  as  made  in  the  handwriting  of  defendant, 
and  on  the  same  day  the  same  leaf,  detached  from  the  book, 
was  handed  to  her  by  her  attorney  in  St  Louis. 

It  is  insisted  also  the  court  erred  in  refusing  to  permit 
witnesses  Mrs.  Little  and  Mrs.  Slevins  to  testify  to  seeing  one 
Wright  in  the  act  of  sexual  intercourse  with  prosecutrix  in 
March,  1886,  and  refusing  to  permit  deposition  of  Bill  Walts 
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to  be  read,  as  to  improper  conduct  of  Wright  and  prosectitrix 
in  June,  1886.  This  evidence  was  incompetent;  it  related  to 
conduct  between  these  parties  not  within  the  period  of  gesta- 
tion, and  if  admitted,  would  shed  no  light  upon  the  question 
whether  or  not  defendant  was  the  father  of  the  child.  Hol- 
comb  V.  People,  supra.  The  testimony  of  Brown,  as  to  the 
conduct  of  the  prosecutrix  in  June  or  July,  1885,  was  properly 
refused  for  the  same  reason,  and  the  case  of  Kobnett  v.  Peo- 
ple, 16  III.  App.  303,  is  not  in  point. 

In  that  case  the  acts  and  conduct  of  the  prosecutrix  sought 
to  be  shown,  occurred  during  the  period  she  claimed  to  have 
become  pregnant,  and  the  claim  that  Brown's  testimony  was 
competent  to  im^^each  the  prosecutrix  is  not  tenable  as  no 
foimdation  was  laid  to  introduce  it  for  that  purpose.  It  is 
said  also  it  was  error  to  refuse  to  admit  the  testimony  of  Mrs. 
Littlq  and  Mrs.  Slevins  as  to  the  contents  of  two  letters; 
neither  of  them  claimed  to  know  whose  handwriting  these 
letters  were  in,  or  that  they  recollected  the  contents  of  them; 
the  evidence  was  incompetent.  The  pretended  release  claimed 
by  appellant  to  be  a  complete  bar  to  the  suit,  when  taken  in 
connection  with  the  testimony  of  the  prosecutrix  touching 
the  circumstances  under  which  she  signed  the  paper,  if  the 
jury  believed  her,  never  became  operative  as  a  release,  and 
was  in  fact  but  a  direction  to  her  attorney  to  dismiss  this  pro- 
ceeding and  a  suit  against  defendant  for  damages,  and  was  to 
be  carried  out  on  condition  only  defendant  should  marry  her. 
*The  complaint  as  to  instructions  is  confined  to  the  giving  of 
the  second  instruction  on  the  part  of  the  people,  and  modify- 
ing defendant's  sixth  instruction.  Taking  said  second  instruc- 
tion as  a  whole  it  is  not  objectionable,  and  the  modification  of 
defendant's  sixth  instruction  was  not  such  an  error  as  to  require 
the  reversal  of  the  judgment  We  think  the  jury  were  fully 
and  fairly  instructed  as  to  the  law,  and  quite  as  favorably  for 
defendant  as  he  had  the  right  to  require.  The  newly  discov- 
ered evidence  set  up  as  a  ground  for  a  new  trial,  was,  in  our 
judgment,  cumulative  merely,  and  notconclusive,  and  afforded 
no  sufficient  reason  for  setting  aside  the  verdict.  It  is  lastly 
insisted  the  judgment  is  excessive ;  that  the  child  having  lived 
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bat  throe  months  and  seventeen  days,  the  jiidg^ment  should 
have  been  at  the  rate  of  $8.25  per  month  and  ought  not  to 
have  been  for  more  than  $29. 

The  statute  provides,  if  the  issue  is  found  against  defend- 
ant, "  he  shall  be  condemned  by  the  order  and  judgment  of 
the  court  to  pay  a  sum  of  money  not  exceeding  one  hundred 
dollars  for  the  first  year  after  the  birth  of  the  child,  and  a 
sum  not  exceeding  fifty  dollars  yearly  for  nine  years  succeed- 
ing said  first  year,  for  the  support,  mainteijance  and  education 
of  such  child." 

As  we  understand  the  reason  for  fixing  the  maximum  sum 
for  the  first  year  at  double  the  amount  of  such  sum  for  each 
succeeding  year  for  nine  years,  it  is,  that  the  expense  attend- 
ing childbirth,  the  inability  of  the  mother  to  labor  for  some 
time  after,  and  earn  means  for  the  maintenance  and  support 
of  the  child  are  taken  into  consideration,  and  are  supposed  to 
require  a  larger  sum  to  be  ai)propriated  for  that  year;  and  if, 
as  has  been  decided  by  our  Supreme  Court,  the  proceedings 
do  not  abate  by  reason  of  the  death  of  the  c!)ild,  then,  adopt- 
ing the  construction  contended  for  by  aj)pellant,  if  a  bastard 
should  be  gotten,  be  born  alive,  but  die  within  a  week  after 
birth,  the  father  would,  on  conviction,  be  liable  to  pay  but 
$1.48,  and  the  mother  bear  the  burden  of  paying  the  expense 
attending  childbirth,  and  the  support  and  maintenance  of  the 
child,  and  receive  that  meager  sum  only.  This  was  not  the 
intent  of  the  act  as  we  construe  it,  and  the  sum  of  $50  was 
not  excessive.     The  judgment  is  aflirmed. 

Judgment  affirmed. 


The  Mallinckrodt  Chemical  Works 

V. 

The  Belleville  Glass  Company  et  al. 

Insoheneif — Preference — Unpaid  Stock  Suhscnptions — In  solvent  Stock- 
holders — Responsibility  of  Solvent  Stockholders — Payment  for  Stock  by 
Sale  of  Property  to  Corporation. 
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1.  Upon  a  bill  filed  to  set 'aside  an  attempted  sale  of  its  property  by  an 
insolvent  corporation,  and  to  compel  the  stockholders  to  pay,  pro  rata,  upon 
ibeir  unpaid  stock,  the  complainant*s  claim  against  the  corporation,  tbi» 
court  holds  that  the  bill  charged  facts  constituting  fraud  in  law  in  the  said 
hi^b  by  the  corporation,  and  that  the  demurrer  of  the  vendees  under  such 
sale,  who  were  made  defendants,  was  improperly  sustained. 

2.  The  fact  that  a  part  of  the  stockholders,  whose  stock  was  not  fully 
paid,  were  insolvent,  did  not  render  the  solvent  stockholders  liable,  in  such 
case,  for  the  delfts  of  the  corporation  beyond  the  amounii  of  their  own 
unpaid  stock. 

8.  Although  in  a  sale  of  property  to  a  corporation,  in  consideration  of  the 
issue  to  the  vendor  of  paid  up  stock,  the  property  may  be  priced  at  an 
auiount  in  exceas  of  its  actual  value,  yet,  unless  there  was  fraud  in  the 
transaction,  it  is  binding,  both  upon  the  company  and  its  creditors. 

[Opinion  filed  February  4,  1890.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Bknj.  H.  Canby,  Judge,  presiding. 

Tlie  amended  bill  in  this  case  alleges  the  organization  of 
the  Belleville  Glass  Company  under  the  laws  of  Illinois;  that 
the  capital  stock  of  said  company  is  $25,000,  divided  into  250 
shares  of  $100  each;  that  at  February  term,  1886,  of  St.  Clair 
County  Circuit  Court,  one  John  Kloes  recovered  a  judgment 
against  tlie  Glass  company  and  one  John  Lorenzen  for  $1,157 
and  costs  of  suit,  upon  which  execution  was  issued  to  the  sheriff 
of  St  Clair  county,  and  that  after  demand  thereon  the  Glass 
company  allowed  the  same  to  remain  unpaid  for  the  space  of 
more  than  ten  days;  and  that  said  Glass  company  had  ceased 
doing  business  and  had  become  insolvent.  The  bill  further 
sets  forth  that  the  Glass  company  is  indebted  to  the  complain- 
ant, the  Mallinckrodt  Chemical  Works,  in  the  sum  of  $3,090.68 
and  interest  thereon,  which  is  due,  and  for  payment  of  which 
complainant  had  made  repeated  demands  which  were  refused. 
It  is  further  averred  that  on  or  about  May  12, 1886,  the  Glass 
company,  being  hopelessly  insolvent,  assigned  all  its  property 
to  the  Belleville  Savings  Bank,  Madison  T.  Stookey,  John 
Kloes  and  Margaretha  Lorenzen,  by  a  pretended  bill  of  sale, 
including  therein  an  assignment  of  all  its  accounts  and  choses 
in  action  of  every  kind;  that  said  pretended  bill  of   sale  was 
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not  an  actual  Bale  of  its  property  and  effects,  bnt  there  vas 
an  agreement  entered  into  at  the  time  said  bill  of  sale 
was  executed  between  the  Glass  company  and  the  Belleville 
Bank,  Stookey,  Kloes  and  Lorenzen,  that  said  last  named  par- 
ties should  collect  the  outstanding  accounts  and  sell  the  said 
personal  property," and  out  of  the  proceeds  of  such  collections 
and  sale,  after  deducting  expenses,  pay  their  claims  against 
the  Glass  company,  and  the  surplus,  if  any,  turn  over  to  the 
Glass  company. 

It  is  also  alleged,  that  at  the  time  of  this  alleged  sale  the 
bank,  Stookey,  Kloes  and  Lorenzen  knew  that  the  Glass  com- 
pany was  insolvent  and  unable  to  pay  its  debts  in  full,  and  that 
said  transfer  was  made  for  the  purpose  of  giving  these  cred- 
itors an  unlawful  preference  ;  that  said  transfer  was  in  fact 
an  assignment  of  all  the  property  of  the  Glass  company  to 
« said  bank,  Kloes,  Stookey  and  Lorenzen,  so  as  to  give  them 
a  preference,  in  violation  of  the  statute  in  reference  to  assign- 
ments for  the  benefit  of  creditors,  and  was  made  by  the  Glass 
company  for  the  purpose  of  hindering  and  delaying  complain- 
ant in  the  collection  of  its  demand  against  said  Glass  company, 
and  that  the  said  bank,  Kloes,  Stookey  and  Lorenzen,  partic- 
ipated in  such  purpose.  The  bill  also  sets  forth  that  John 
N.  Eberle,  Joseph  Wolfort,  Christian  Langhorst,  George  N. 
Truesdale,  Hiram  H.  Steible  and  John  Lorenzen  are  the 
stockholders,  holding  all  the  shares  of  stock  of  said  Glass  com- 
pany, and  by  a  subsequent  amendment  of  bill  shows  the  shares 
held  by  each;  that  the  total  capital  stock  of  said  Glass  com- 
pany has'not  been  paid  up  in  full,  and  that  there  now  remains 
unpaid  on  the  capital  stock  about  the  sum  of  $10,000,  a  part 
of  which  is  owing  by  each  of  said  stockholders.  The  subse- 
quent amendment  of  bill  alleges  that  Eberle  subscribed  for 
sixty-one  shares  of  stock,  which  were  never  issued  and  nothing 
ever  paid  on  them,  and  that  fifty-four  shares  were  issued  to 
Eberle  in  consideration  of  the  assignment  by  him  to  the  com- 
pany of  a  contract  for  the  conveyance  of  certain  lands  and 
for  certain  money  subpcriptions,  and  that  such  consideration 
was  not  worth  more  than  $2,100,  and  stock  to  the  amount  of 
$5,400  was  issued  to  him  therefor,  and  that  Wolfort   holds 
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five  shares  of  this  stock,  and  Truesdale  ten  shares,  and  that 
this  stock  as  to  creditors  remains  unpaid  in  the  proportion  of 
twenty-one  to  fifty-four. 

The  bill  prayed  for  a  receiver  to  take  charge  of  the  prop- 
erty of  the  Glass  company,  including  that  transferred  to  the 
bank,  Kloes^  Stookey,  and  Lorenzen,  and  sell  same  for  the 
satisfaction  of  the  delfts  of  the  Glass  company,  and  if  the  snm 
so  realized  be  insufficient  to  pay  sach  debts,  that  then  an 
account  may  be  taken  of  the  amounts  due  from  said  stock- 
holders on  their  stock,  and  that  such  stockholders  be  required 
to  contribute  pro  rata  a  sum  sufiicient  to  pay  balance  of  the 
debts  of  the  Glass  company,  and  if  any  of  said  stockholders  shall 
be  insolvent,  then  the  sum  necessary  to  pay  the  balance  of 
the  debts  of  the  company  be  divided  pro  rata  among  the 
solvent  stockholders. 

The  Belleville  Savings  Bank  and  Stookey  demurred  to  the 
amended  bill  and  the  demurrer  was  sustained,  and  complain- 
ant electing  to  stand  by  its  bill,  it  was  dismissed  as  to  the 
bank  and  Stookey.  John  Wolfort,  Christian  Langhorst, 
George  N.  Truesdale  and  Hiram  H.  Steible  filed  answers  to 
the  amended  bill,  and  the  other  defendants  were  defaulted. 
A  receiver  was  appointed  for  the  Glass  company,  and  he 
reported  December  3,  1888,  that  no  assets  of  the  Glass  com- 
pany had  come  into  his  hands,  and  that  they  had  no  assets, 
except  amounts  remaining  due  from  stockholders.  At  Sep- 
tember term,  1887,  of  the  Circuit  Court,  the  cause  was  heard 
and  a  decree  was  entered  finding  the  existence  and  insolvency 
of  the  Glass  company;  that  it  is  indebted  to  the  complainant 
in  the  sum  alleged  in  bill;  finds  about  $10,000  of  capital  stock 
unpaid,  and  that  the  persons  named  in  bill  hold  all  the  stock, 
and  refers  the  cause  to  the  master,  to  take  an  account  of  the 
debts  and  liabilities  of  the  Glass  company  and  of  all  its  stock- 
holders, and  the  amoimt  of  stock  held  by  each,  and  how  far 
paid  up,  and  of  the  solvency  or  insolvency  of  said  stockholders, 
and  that  the  master  report  his  findings  to  the  court.  Sub- 
sequently, by  agreement,  reference  to  the  master  was  set  aside 
and  by  consent  the  court  heard  the  evidence  and  stated  the 
accounts. 
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The  court  found  that  the  stock  of  eaid  Glass  company  is 
held  as  follows :  Jolin  Loreiizen,  thirty  shares;  John  N. 
Eberle,  seventeen  shares;  Christian  Lan^horst,  seven  shares ; 
Hiram  H.  Steible,  forty  shares ;  Joseph  Wolfort,  forty-live 
shares;  George  N.  Truesdale,  fifty  shares. 

That  in  addition  John  N.  Eberle  subscribed  for  sixty-one 
shares,  which  have  never  been  issued,  and  on  which  there 
remains  due  $6,100,  and  that  on  live  shares  of  stock  held  by 
Wolfort  there  remains  due  and  unpaicl  the  sum  of  $305.55,  and 
that  on  ten  shares  held  by  Truesdale  there  remains  due  and 
unpaid  the  sum  of  $611.10,  and  that  Eberle,  Wolfort  and  Trues- 
dale are  liable  to  the  creditors  of  the  Glass  company  for  the 
debts  of  said  company,  in  proportion  to  the  amountsso  remain- 
ing due  and  unpaid  on  their  stock,  and  in  case  of  the  insolv- 
ency of  one  or  more  of  said  stockholders,  the  remaining 
solvent  stockholder  or  stockholders  is  or  are  liable  for  the 
shares  of  such  insolvent  stock  to  the  extent  of  the  amount  re- 
maining unpaid  on  his  or  their  stock,  but  no  further. 

The  court  finds  Eberle  insolvent,  and  decrees  that  Wolfort 
and  Truesdale  respectively  pay  the  full  amount  found  due  on 
the  shares  of  stock  held  by  them  to  the  receiver  for  the  cred- 
itors concerned  in  this  litigation.  From  this  decree  Wolfort 
and  Truesdale  prayed  and  were  allowed  each  an  appeal, 
which  Wolfort  perfected  by  filing  bond,  and  the  complainant 
prosecutes  this  writ  of  error,  Wolfort  and  Truesdale  filing 
cross-error,  in  so  far  as  the  decree  affects  them. 

Messrs.  W.  G.  Kdeffker  and  Dill  &  Schaefeb,  for  plaintiff 
in  error. 

1.  The  court  erred  in  sustaining  the  demurrer  of  the  Belle- 
ville Savings  Bank  and  Madison  T.  Stookey  to  the  amended 
bill. 

"This  point  involves  a  construction  of  the  thirteenth  section 
of  our  assignment  act,  which  provides  that  "every  provision 
in  an  assignment  hereafter  made  in  this  State  providing  for 
the  payment  of  one  debt  or  liability  in  preference  to  another, 
shall  be  vaid,  and  all  debts  and  liabilities  within  the  provisions 
of  the  assignment  shall  be  paid,  pro  rata^  from  the  assets 
thereof."     Sec.  13,  Chapter  10a,  Hurd's  li.  S. 


Fourth  District — August  Term,  1889.     409 

Mallinckrodt  Chem.  Works  v.  Belleville  Glass  Co. 


An  insolvent  debtor  can  not  defeat  the  provisions  of  tLoact 
and  give  preferences  by  the  contrivance  of  simply  turninj^ 
over  all  his  property  to  some  favored  creditors  without 
executing  an  assignment  in  the  form  prescribed  by  the  statute. 
White  V.  Cotzhausen,  129  U.  S.  329;  Farwell  v.  Cohen,  21 
Chi.  Leg.  N.  359. 

Similar  decisions  were  made  in  the  following  cases:  Martin 
V.  Hausmann,  14  Fed.  Rep.  160;  Kellogg  v.  Richardson, 
19  Fed.  Rep.  70;  Krebs  v.  Ewing,  22  Fed.  Rep.  693;  Freund 
V.  Taegermann,  26  Fed.  Rep.  812;  Perry  v.  Corby,  21  Fed. 
737;  Clapp  v.  Dittinann,  21  Fed.  Rep.  15;  Clapp  v.  Nord- 
meyer,  25  Fed.  Rep.  71. 

2.  The  Circuit  Court  erred  in  refusing  to  hold  the  solvent 
stockholders  of  the  Belleville  Glass  Company  responsible  for 
the  unpaid  stock  subscription  remaining  due  from  the  insolv- 
ent stockholders. 

We  insist  that  the  amount  due  from  the.  insolvent  stock- 
holders should  be  charged  against  the  solvelit  stockholders  and 
that  they  should  be  required  to  pay  it. 

We  contend  that  the  25th  section  of  the  corporation  act  in 
effect  makes  the  stockholders  liable  as  partners  to  the  credit- 
ors of  the  corporation  to  extent  of  the  unpaid  portion  of  the 
capital  stock;  or  to  speak  more  accurately,  that  each  stock- 
holder ifi  a  guarantor  of  the  debts  6f  the  corporation  to  this 
extent.  Thompson  v.  Meisser,  108  111.  362;  Schalucky  v. 
Field,  124  111.  617. 

If  this  construction  shall  prevail,  then  every  person  dealing 
with  a  corporation  will  have  the  assurance  of  a  security  to  the* 
extent  uf  the  amount  of  the  capital  stock,  upon  which  he  can 
rely  for  the  payment  of  his  claim. 

This  certainly  was  the  legislative  policy,  because  the  16th 
section  of  this  act  makes  the  officers  and  directors  individually 
liable  for  debts  contracted  by  them  in  excess  of  the  capital 
stock. 

A  statutory  liability  is  to  be  enforced  according  to  the 
intent  of  the  statute  creating  it.  We  refer  to  Taylor  on  Cor- 
porations, Sees.  712,  713,  714,  etc.,  where  the-  subject  is  fully 
discussed.  Baker  v.  Backus,  32  111.  79;  Culver  v.  National 
Bunk,  64  111.  528;  Diversey  v.  Smith,  103  111.  378. 
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Messrs.  Turner  &  IIolder,  for  Belleville  Savings  Bank  and 
M.  T.  Stookey. 

The  only  supposed  error  in  which  the  bank  and  Mr. 
Stookey  are  interested  is  tlie  first  one  made  by  appellants,  viz.: 
'^  The  court  erred  in  sustaining  the  demurrer  of  the  bank  and 
Stookey  to  the  amended  bill." 

A  debtor  has  a  right  to  sell  property  incumbered  by  a 
mortgage  or  judgment  to  a  creditor,  and  may  prefer 
creditors.  This  is  the  wc]I  settled  law  of  this  State  by  along 
line  of  decisions.  Cross  v.  Bryant,  2  Scam.  43;  Howell  v. 
Edgar,  3  Scam.  417;  Powere  v.  Green,  14  111.  387;  Wilson  v- 
Pearson,  20  III.  87;  Finlay  v.  Dickerson,  29  111.  9;  Morris  v. 
Tillson,  81  111.  607;  Tomlinson  v.  Mathews,  98  lU.  178; 
Field  et  al.  v.  Geohegan  et  al,  125  111.  68. 
.  The  court  can  not  construe  the  assignment  act  in  this  case, 
because  no  assignment  under  the  act  was  ever  made.  Before 
that  act  can  be  put  in  action  the  debtor  himself  must  volun- 
tarily bring  himself  within  its. provisions  and  put  it  in  motion 
by  making  an  assignment  in  writing,  acknowledging  and 
recording  it  Until  that  is  done  the  act  does  not  interfere  with 
the  action  of  the  debtor.  Farwell  v.  Cohen,  21  C.  L.  N.  359; 
Preston  v.  Spaulding,  120  111.  209.  Prior  to  our  assignment 
act,  a  debtor  could  prefer  creditors  in  his  deed  of  assignment. 
Bishop  on  Assignment,  164;  Gardner  v.  Com.  National  Bank, 
95  III.  298.  The  bank  and  Stookey  had  a  right  to  buy  the 
property  subject  to  the  lien  already  upon  it,  and  this  is  all 
they  did.  The  law  favors  the  diligent.  If  the  sale  was  made 
to  hinder  and  delay  other  creditors,  there  was  an  adequate 
remedy  at  law  in  attachment. 

Messrs.  Koekner  &  Horner,  for  Truesdale  and  "Wolfert 

Keeves,  p.  J.  Independent  of  the  question  whether  the 
preference  gained  by  the  Belleville  Savings  Bank,  Stookey, 
Kloes  and  Lorenzen,  can  be  upheld  in  equity,  there  is  an  alle- 
gation in  the  bill  which,  wo  are  led  to  believe,  was  overlooked 
by  the  Circuit  Court  in  passing  upon  the  demurrer  to  the  bill 
filed  by  the  b^k  and  Stookey. 
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It  is  this :  The  complainant  further  represents  that  said 
alleged  sale  of  said  personal  property  by  said  sale  bill  was  not, 
in  fact,  a  sale  of  said  property  for  the  price  stated  in  said  sale 
bill  nor  for  any  other  fixed  or  definite  price,'  nor  was  it  a  sale 
at  all  or  for  any  price;  but  there  was  then  and  there  an  under- 
standing and  agreement  between  said  Belleville  Glass  Company 
and  said  Belleville  Sayings  Bank,  Madison  T.  Stookey,  John 
Kloes  and  Margareiha  Lorenzen,  that  said  transaction  should 
not  be  a  sale  in  fact  at  all,  but  that  said  Belleville  Savings 
Bank  and  said  Madison  T.  Stookey,  John  Kloes  and  Margai'etha 
Lorenzen,  should  collect  said  outstanding  accounts,  and  sell 
said  personal  property  so  turned  over  and  alleged  to  be  sold 
to  them,  either  for  cash  or  on  credit,  as  to  them  might  seem 
most  advantageous,  and  out  of  the  proceeds,  after  deducting 
the  expenses,  pay  first  their  own  claims  against  said  Belleville 
Glass  Company,  and  if  there  should  then  be  any  surplus 
lemaining,  to  return  the  same  to  the  Belleville  Glass  Company, 
or  to  hold  the  same  subject  to  the  order  of  the  Glass  company. 
The  demurrer  admitted  this  allegation  to  be  true,  and  taking 
it  as  true,  no  citation  of  authority  is  needed  to  show  that, 
by  reason  of  the  last  clause  in  the  allegation,  the  transaction 
was  fraudulent  in  law  as  to  the  other  creditors  of  the  Glass 
company,  and  could  not,  as  against  such  creditors,  stand.  Selz 
V.  Evaps,  6  III.  App.  466,  and  cases  there  cited. 

The  demurrer  of  the  bank  and  Stookey  should  have  been 
overruled.  Whether  this  transfer,  had  it  been  absolute,  would 
have  been  invalid  as  giving  a  preference,  we  do  not  deem  it 
necessary  now  to  determine. 

The  second  error  assigned  by  plaint iflF  in  error  is  thai  the 
Circuit  Court  refused  to  hold  the  solvent  stockholders  respon- 
sible for  the  unpaid  stock  subscriptions  remaining  due  from 
insolvent  stockholders.  The  25th  section  of  the  act  relating  to 
corporations  is  relied  on  to  support  the  proposition  involved  in 
this  assignment  of  error.  As  we  construe  this  section,  it  only 
renders  stockholders  delinquent  in  payment  for  stock  liable  to 
the  full  amount  unpaid  on  their  stock,  when  this  becomes  nec- 
essary because  of  the  insolvency  of  other  stockholders  who 
are  also  delinquent  in  payment  for  their  stock.     It  must  be 
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conceded  that  a  stockholder  in  a  corporation  organized  under 
the  act  of  1S72,  who  has  paid  in  full  for  his  stock,  is  not  liable 
to  a  creditor  of  the  corporation.  Why  should  there  be  any 
greater  liability  on  a  stockholder  who  has  not  paid  in  full  for 
his  stuck,  than  the  amount  due  and  unpaid  on  his  stock? 

Is  it  to  be  said  that  the  Legislature  intended  to  impose  the 
heavy  penalty  upon  a  stockholder  who  has  not  paid  in  full  for 
his  stock,  of  making  him  liable  for  the  full  amount  unpaid 
upon  the  shares  of  all  other  insolvent  stockholders  who  may 
bo  in  arrears?  We  think  not.  While  the  language  used  in 
the  25th  section  may  be  so  construed,  we'  do  not  think  it  a 
reasonable  construction.  If  the  Legislature  intended  to  create 
such  a  penalty  as  is  above  indicated,  we  think  it  should  have 
used  language  that  plainly  expressed  such  a  purpose.  Penal- 
ties of  this  character  should  not  be  created  by  construction 
but  only  by  clear  and  explicit  enactment.  As  the  Circuit 
Court  held  upon  this  point  as  fully  for  complainant  as  in  our 
judgment  was  warranted,  this  assignment  of  error  is  not  sus- 
.  tained.  There  remain  the  cross-errors  assigned  by  Wolfort 
and  Truesdale.  It  is  not  disputed  that  Wolfort 'and  Trnes- 
dale  paid  the  par  value  for  the  stock  held  by  them,  but  it  is 
claimed  that  Eberle,  to  whom  five  shares  of  Wolfort's  stock 
and  ten  shares  of  Truesdale's  stock  were  originally  issued,  did 
not  pay  for  it  in  cash,  and  that  the  contracts  which  he  turned 
over  to  the  company  on  account  of  which  the  stock  was  issued 
were  not  worth  the  par  value  of  the  stock,  and  consequently 
the  stock  was  never  fully  paid  for  to  the  company,  and  in  such 
case  the  assignee  of  the  stock  is  liable  to  creditors  of  the  com- 
pany for  the  amount  unpaid. 

The  stock  was  issued  by  the  company  to  Eberle  as  paid  up 
stock  under  a  resolution  of  the  board  of  directors  passed 
April  22,  18S2,  which  (reciting  the  proposition  of  Eberle  to 
assign  to  the  company  for  $5,000  his  contract  with  Harding, 
Kloes  and  others,  by  which  they  agreed  to  convey  to  him  or 
his  assigns  five  acres  of  coal  land  in  West  Belleville,  free  from 
all  incumbrances,  and  to  pay  him  or  his  assigns  $2,000  in  con- 
sideration of  his  building  the  glass  works  on  said  lands  and  to 
accept  stock  of  tlie  company  at  par  in  payment)  accepted  the 
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ofifer  of  Eberle  and  directed  the   president  and  secretary  to 
complete  the  purchase  and  issne  the  stock. 

Subsequently,  at  a  meeting  of  the  directors  held  Jnly  22, 
1882,  it  was  ordered  that  tifty-four  shares  instead  of  fifty  be 
issued  to  Eberle,  as  paid  up  stock,  in  consideration  of  the 
assignment  of  the  contract  above  referred  to.  The  books  of 
the  company  showed  the  stock  paid  up.  It  does  not  appear 
that  either  Wolfort  or  Truesdale  knew  of  the  transaction  bv 
which  this  stock  was  issued,  when  they  bought.  Wolfort 
bought  liis  five  shares  of  McAdam,  who  had  received  the 
shares  from  Eberle,  by  transfer  on  the  books  of  the  company. 
Truesdale  bought  of  Foster,  in  whose  name  the  ten  shares 
stood  when  Truesdale  purchased  them. 

Even  if  we  concede  that  the  consideration  which  the  glass 
company  received  from  Eberle  for  the  fifty-four  shares  of ' 
stock  was  not  equal  in  value  to  the  par  value  of  the  stock, 
yet  unless  the  transaction  is  impeached  for  fraud,  it  is  bind- 
ing bi>th  upon  the  company  and  its  creditors.  To  charge 
a  holder  of  stock  with  individual  liability  it  is  not  enough 
to  prove  that  the  stock  was  paid  for  in  property,  and  that  an 
over- valuation  was  placed  by  the  parties  upon  tjie  property 
through  a  mistake  or  error  of  judgment,  but  it  must  be 
shown  that  the  purchase  of  the  property  at  the  price  agreed 
upon  was  in  bad  faith  and  fraudulent.  Peck  v.  Coalfield  Coal 
Co.,  11  111.  App.  88,  and  cases  there  cited. 

Tlie  amended  bill  does  not  charge  that  this  stock  was  issued 
to  Eberle  in  bad  faith,  but  only  avers  that  the  consideration 
for  which  the  stock  was  issued  did  not  exceed  in  value  $2,100, 
Except  in  the  matter  of  the  increase  of  the  amount  of  stock 
issued  to  Eberle  in  consideration  of  the  assignment  of  the  con- 
tract referred  to,  from  fifty  to  fifty-four  shares,  we  find  noth- 
ing in  tlie  proof  that  tends  to  impeach  the  good  faith  of  the  ' 
transaction. 

The  decree  as  to  Wolfort  and  Truesdale  is,  upon  the  cross- 
error  assigned  by  them,  reversed  and  remanded. 

Decree  reversed  <md  remanded. 
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Henrietta  Clemson,  Adm'x,  etc., 

V. 

Javan  Trammell. 

Landlord  and  Tenant — Buildings  Erected  on  Leasehold  to  Remain  offer 
Expiration  of  Lease — Destruction  of  by  Fire — Alleged  Tortious  Act  qf 
Tenant — Insured  by  Tenant'^  Assignee — Landlord  not  Entitled  to  Insar- 
anes. 

Where  a  lease  was  executed  with  the  proviftion  that  the  baildingrs  to  be 
erected  on  the  leased  land  should  become  the  prop  Tty  of  the  lessor  at  the 
expiration  of  the  lease,  and  prior  to  the  expiration  of  the  lease  such  build- 
ings were  destroyed  by  fire,  it  is  held:  That  under  the  lease  in  question  the 
lessees  could  not  be  compelled  to  restore  the  building;  that  the  building^H 
having  been  insured  by  the  assignee  of  the  lessees,  the  insurance  money  could 
not  be  claimed  by  the  lessor,  the  said  assignee  having  an  insurable  interest, 
and  the  lease  containing  no  covenant  that  the  buildings  should  be  insured 
for  the  benefit  of  the  lessor,  and  that  although  the  buildings  may  have  been 
destroyed  through  the  tortious  act  of  one  of  the  lessees,  the  other  lessee 
was  in  no  way  responsible  to  the  landlord  for  such  act. 

[Opinion  filed  February  4,  1890.] 

In  ERROR  to  the  Circuit  Court  of  Saline  County;  the  Hon. 
Robert  W.  McOabtnet,  Judge,  presiding. 

The  declaration  charges  that  plaintiff  and  one  C.  S.  Black, 
man  rented  to  George  G.  Morris  and  James  J.  Clemson  cer- 
tain lands  for  which  a  l^ase  was  executed  on  the  4th  day  of 
October,  1878,  the  premises  to  be  held  until  the  4th  day  of 
October,  1888,  for  the  purpose  of  erecting  thereon  a  stave 
and  heading  factory,  and  that  in  consideration  of  the  leased 
premises  the  lessees  agreed  with  the  lessor  "to  put  up  a  stave 
and  heading  factory  and  to  operate  the  same,  and  at  the  expi- 
ration of  said  lease  to  leave  all  the  buildings  that  have  been 
erected  on  said  leased  land  or  pay  all  the  taxes  on  whatever  land 
they  use  pending  the  existence  of  this  lease."  It  was  further 
averred  that  on  the  10th  day  of  November,  1878,  the  defend- 
ants went  into  possession  of  the  real  estate  so  leased,  and  used, 
possessed  and  enjoyeid  the  same  for  the  purpose  of  a  stave  and 
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heading  factory  until  the  basincss  was  abandoned,  and  that 
they  erected  divers  buildings  thereon  of  the  value  of  $1,500, 
and  that  on  the  8th  day  of  November,  1885,  the  stave  and 
heading  business  was  abandoned  and  the  possession  of  tlie 
premises  abandoned  to  the  plaintiflF;  that  before  the  abandon- 
ment of  the  stave  and  heading  business,  Blackinan,  by  his  deed, 
without  reservation,  conveyed  to  the  plaintiff  all  his  interest 
in  the  ripal  estate  b3fore  tlie  stave  and  heading  business  w^s 
abandoned,  yet  the  defendants  did  not  leave  the  buildings 
erected  for  the  stave  and  heading  business  upon  the  premises, 
bat  negligently  and  wrongfully  suffered  the  same  to  be 
destroyed  by  fire  before  the  premises  were  abandoned,  and 
that  although  defendant  had  received  insurance  on  said  build- 
ings he  had  not  paid  the  same  to  the  plaintiff,  or  any  part 
thereof,  or  paid  any  rent  for  the  use  of  said  premises.  There 
are  also  the  common  counts.  Verdict  and  judgment  for 
plaintiflE  for  $500. 

Messrs.  Gkeen  &  Gilbert,  for  plaintiff  in  error. 

Mr.  "W.  H.  BoYBE,  for  defendant  in  error. 

Phillips,  J.  The  evidence  in  this  case  discloses  the  exe- 
cution of  a  lease  by  plaintiff  and  Blackman  to  Morris  and 
Clemson.  After  the  execution  of  that  lease  Morris  and 
Clcmson  erected  a  stave  and  heading  factory  and  commenced 
to  operate  the  same  on  the  premises  in  the  lea^e  described. 
After  the  business  was  commenced,  the  Stonefort  Stave  and 
Heading  Factory  was  incorporated,  of  which  Clemson  was 
president,  and  George  G.  Morris,  secretary;  the  stock  of  such 
incorporated  company  was  all  paid  .up.  After  the  Stonefort 
incorporated  company  commenced  business,  the  buildings 
with  the  machinery  and  material  therein  were  insured,  and 
on  the  8th  day  of  November,  1885,  the  buildings  were 
destroyed  by  tire.  At  the  time  of  such  destruction  of  the 
property  by  fire,  the  Stonefort  Stave  and  Heading  Factory 
liad  an  insurable  interest  therein,  and  in  protecting  that 
insurable  interest  by  insurance  they  did  not  insure  for  the 
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benefit  of  the  lessor  or  his  grantees.  The  lessor  and  his 
grantees,  by  virtue  of  the  terms  of  the  lease,  were  entitled  to 
have  all  buildings  erected  on  tlie  premises  for  the  use  of  the 
stave  and  heading  factory  left  on  the  premises  at  the  expi- 
ration of  the  lease,  or  if  the  premises  were  abandoned,  and 
when  so  left,  the  same  to  be  in  payment  of  rent  during  the 
term  of  the  lease. 

The  lessor  and  his  grantees,  therefore,  had  also  an  insurable 
interest  in  the  premises.     There  was  nothing  in  the  terms  of 
the  lease  that  required  the  lessees  to  insure  for  the  benefit  of 
the  lessor,  the  buildings  so  erected.     Buildings  having  been 
destroyed  by  fire  on  the  8th  day  of  November,  1885,  and  the 
Stonefort  Stave  and  Heading  Factory  having  received  insur- 
ance tliereon  to  the  amount  of  about  $700  on  the  buildings, 
paid  sum  of  insurance  money  so  received  was  applied  in  pa}*- 
ment  and  extingnishment  of  the  indebtedness  of  the  Stone- 
fort  Stave  and  Heading  Factory,  that  companj'  being  largely 
indebted.     No  part  of  the  insurance  money  so  received  on  the 
buildings  or  machinery  was  divided  between  or  received  by 
the  stockholders  of  the  Stonefort,  Stave  and  Head  in  or  Factor  v. 
Under  the  averment  of  the  declaration  it  was  sought  to  he 
shown  that  Morris,  the  secretary  of  the  company,  had  caused 
fire  to  bo  set  to  the  buildings  and  purposely  caused   their 
destruction,  and  it  is  sought  to  hold  Clemson,  his  co-lessee, 
liable  therefor,  Morris  having  died  before  this  trial.     It  does 
not  appear  from  the  evidence  that  this  defendant  Clemson 
ever  received  any  part  of  the  insurance  money,  and  tlie  claim 
sought  to  bo  enforced  being  on  the  contract  liability  under 
and  by  virtue  of  the  terms  of  the  lease,  there  being  no  pro- 
vision in  the  contract  by  which  the  lessees  were  to  have  tlie 
buildings  insured  for  the  benefit  of  the  lessor,  and  there  being 
no  promise  to  replace  or  repair  buildings  destroyed  or  injured  I 
by  fire,  it  can  not  be  held  that  the  terms  of  the  contract  pro- 
vided that  all  buildings  that  might  be  at  any  time  erected 
should  be  kept  in  repair  and  if  destroyed  restored  as  they 
existed  at  any  time  during  the  lease.     There  is,  by  the  terms 
of  this  contract,  no  liability  on  the  part  of  the  lessees  to  restore 
buildings  destroyed   by   fire.     It  is,  however,  insisted,  that 
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inasTtinch  as  the  averment  is  that  the  lessees  negligently  and 
wrongfully  suffered  the  buildhigs  to  be  burned,  that  Clem^on 
was  thereby  liable.  Even  to  admit  all  that  is  claimed  under 
the  evidence,  and  that  is  songht  to  be  shown  against  Morris  as 
having  caused  lire  to  be  set,  still  Morris  and  Clemson  were  by 
the  tei*m8  of  the  contract  but  tenants  in  common  in  the  lease- 
hold estate  at  the  time  the  lease  was  executed. 

There  is  no  evidence  in  the  record  showing  the  conveyance 
by  Morris  and  Olernson  to  the  Stonefort  Stave  and  Heading 
Factory,  yet  it  sufficiently  appears  from  this  record  that  the 
possession  of  the  premises  at  the  time  of  the  destruction  was 
in  the  corporation,  the  Stonefort  Stave  and  Heading  Factory. 
Yet,  whether  that  fact  appears  from  the  evidence  or  not. 
Clemson  can  not  be  held  to  be  responsible  for  the  tortious 
act  of  Morris,  not  done  in  the  discharge  of  any  duty  in  con- 
nection with  the  business  in  which  they  were  engaged,  or  for 
the  purpose  for  which  the  lease  was  made,  and  whether  they 
were  partners  or  tenants  in  common  would  not  create  a 
liability  against  Clemson  for  any  tortious  conduct  of  Morris. 
Durant  v.  Rogers,  71  HI.  12i;  Gilbert  v.  Emmons,  42  HI.  146; 
Schwabacker  et  al.  v.  Ridd'e,  84  111.  517. 

That  undtfr  the  averment  of  the  special  count  of  the  dec- 
laration there  is  no  evidence  in  this  record  to  show  that 
Clemson  had  any  knowledge  of  the  fact  that  the  building  was 
other  than  accidentally  destroyed,  or  even  suspected  it  was 
other  than  accidentally  destroyed  until-  such  fact  was  sought 
to  be  shown  on  the  trial;  that  it  must  be  held  there  is  no  evi- 
dence in  this  record  in  any  manner  connecting  Clemson  as 
aiding,  abetting,  assisting,  consenting  or  having  any  knowl- 
edge of  an  intended  destruction  of  the  property,  and  in  the 
absence  of  such  evidence  the  verdict  can  not  be  sustained 
under  the  special  count.  But  it  is  insisted  that  a  recovery 
may  be  sustained  under  the  common  counts,  as  a  part  of  the 
insurance  money  was  paid  to  the  Alexander  County  Bank, 
which  held  a  note  of  the  Stonefort  Stave  and  Heading  Factory 
Company,  and  in  which  Clemson  was  a  partner.  The  note 
owing  to  that  bank  was  a  note  made  by  the  Stonefort  Stave 
and  Heading  Factory,  and   signed   by  Clemson  as  president, 
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and  Morris  as  secretary,  of  that  compaDj.  Such  note  wasr 
given  as  evidence  of  a  debt  due  from  that  company  to  the 
bank,  and  when  the  insurance  money  was  collected  it  was 
never  received  by  the  president  of  the  company,  but  paid 
directly  to  the  bank  to  the  extent  of  $500  in  satisfaction  of 
that  note,  and  only  by  reason  of  the  fact  of  his  being  a  partner 
in  that  bank  is  it  claimed  that  Clemson  received  any  benefit 
from  the  insurance.  There  is  an  entire  absence  of  evidence 
showing  what  his  interest  in  the  bank  was.  But,  however 
that  fact  may  be,  the  money  received  for  insurance  was  on  the 
insurable  interest  of  the  Stonefort  Stave  and  Heading  Com- 
pany and  paid  out  on  the  debts  of  that  corpor.ation  and  can 
not  be  held  to  have  been  received  for  the  use  of  plaintiff. 
There  is  no  sufficient  evidence  in  the  record  to  sustain  the 
verdict.  The  verdict  is  against  the  law  and  the  evidence  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded* 


Tbustees  op  Schooib 

V. 

Allie  Love  et  al. 


Sahft — Under  •  Foreclosure  Decree — Issue  qf  Certificate  qf— Statute  (jf 
lAmitations. 

1.  The  purchasers  at  a  master *8  sale  under  a  decree  in  foreclosure  bav- 
ing  received  the  certificate  of  purchase  but  failed  to  demand  or  obtain  a 
deed  from  the  master  within  the  period  of  five  years  from  the  expiration  of 
the  redemption  period,  it  is  held:  That  the  certificate  was  null  and  void* 
and  that,  no  excuse  for  negligence  being  shown,  equity  would  not  interfere 
to  relieve  them  from  the  legal  effect  of  such  negligence. 

2.  Upon  the  case  presented,  the  fact  that  the  purchasers  were  school 
trustees  did  not  prevent  the  bar  of  the  statute  from  taking  effect,  the  rule 
that  the  statute  does  not  run  against  the  government  not  being  applicable. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Jasper  County;  the  Hon. 
C.  C.  BoGOS,  Judge,  presiding. 
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In  1870  appellants  loaned  Elia&Wilson  $75  of  the  school  fund 
and  took  a  •ommon  school  mortgage  on  forty  acres  of  land  to 
secure  the  debt.  At  that  time  John  Mason  held  a  prior 
mortgage  on  the  same  land  from  Wilson,  to  secure  $300  and 
interest.  After  Wilson's  death,  and  at  the  November  term, 
1872,  of  said  Circuit  Court,  appellants  and  Mason  each  filed  a 
bill  against  the  heirs  of  Wilson  to  foreclose  their  respective 
mortgages,  and  each  obtained  a  decree.  On  December  28, 
1872,  a  sale  was  made  in  each  case  under  the  decree  rendered 
therein.  Appellants,  at  the  sale  under  the  decree  in  their 
favor,  purchased  said  land  for  $132.90,]^ the  amount  due  for 
debt,  interest  and  costs,  and  Mason,  at  the  sale  under  the 
decree  in  his  favor,  bought  said  land  for  $402.87,  the  amount 
of  debt,  interest  and  costs  due  him. 

The  usual  certificates  of  purchase  were  issued  bj  the  mas- 
ter to  the  respective  purchasers,  and  were  duly  recorded  on 
the  day  of  sale.  Mason  sold  and  assigned  his  certificate  to  the 
trustees,  and  they  still  hold  both,  but  they  neglected  to 
demand  or  to  take  out  a  master's  deed  for  the  purchased  prem- 
ises within  the  period  of  five  years  after  the  expiration  of  the 
time  for  redemption  from  said  sales,  and  in  fact  never  did 
apply  for  or  take  out  such  deed,  and  in  1886,  filed  theii  bill 
in  this  cause  to  vacate  each  of  said  sales  and  for  an  oi'der  to 
the  master  in  chancery  to  re-sell  said  land  to  the  highest  and 
best  bidder,  for  cash,  with  the  usual  equity  of  redemption. 
The  court,  on  hearing,  dismissed  the  bill,  which  had  been 
amended,  and  complainants  took  this  appeal. 

Messrs.  George  N.  Parker  and  J.  M.  Honey,  for  appellants. 

Messrs.  Gsobqe  W.  Fithian  and  Gibson  &  Johnson,  for 
appellees. 

Green,  J.  The  legal  effect  of  the  proceedings  in  foreclos- 
ure, was  to  mei'ge  in  the  respective  decrees  the  mortgages  of 
Mason  and  appellants,  and  the  debts  secured  thereby.  The 
debt  and  mortgage  to  Mason  were  merged  in  the  decree 
entered  in  his  favor.     And  the  debt  and  mortgage  to  appel- 
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lants  were  merged  in  the  decree  entered  for  them.  The 
decrees  were  each  fully  satisfied  by  the  sale  of  the  land  to 
Mason  and  to  appellants.  The  general  rale  is,  that,  by  a 
decree  in  chancery,  the  contract  or  instrument  upon  whiqh 
the  proceeding  is  based,  becomes  entirely  merged  in  the 
decree.  By  the  judgment  of  the  court  it  loses  all  its  vitality 
and  ceases  to  bind  the  parties  to  its  tsxecntion.  Its  force  and 
cjSect  are  then  expended,  and  all  remaining  legal  liability  is 
transferred  to  the  decree.  Wayman  et  ux.  v.  Cochrane,  35  111. 
.  152;  Smith  v.  Smith,  32  HI.  198;  Mines  v.  Moore,  41  111.  273; 
Hughes  etal.  v.  Frisby,  81  UK  IBS. 

We  find  nothing  in  this  record  to  exempt  the  decrees  men- 
tioned, and  the  mortgages  and  mortgage  debts,  from  the  oper- 
ation of  this  general  rule.  It  is  not  claimed  the  proceedings 
in  foreclosure,  and  the  sales  by  the  master,  were  not  regular 
and  leg^l,  or  that  Wilson  had  not  a  perfect  title  to  the  property 
sold  to  satisfy  the  decrees,  or  that  the  purchasers  were  mis- 
led or  deceived  in  any  manner,  when  they  bought  at  the 
master's  sale,  and  by  these  sales  tlie  decrees  were  satisfied. 
2  Jones  on  Mortgages,  Sees.  936,  953.  The  real  estate  hav- 
ing been  thus  sold  under  the  several  decrees  to  Mason  and  to 
appellants,  each  took  out  a  certificate  of  purchase  by  virtue 
of  Sec.  16,  Chap.  77,  Starr  &  Curtis''  Stat.,  and  the  certifi- 
cates were  duly  recorded  as  required  by  Sec.  17.  Mason 
assigned  his  certificate  to  appellants,  and  they  became  the 
owners  thereof,  and  entitled  to  the  same  rights  and  benefits 
by  virtue  thereof,  as  Mason  had.     Sec.  29,  same  chapter. 

The  premises  were  not  redeemed  from  said  sales,  and  appel- 
lants, as  legal  holders  of  said  certificates,  after  the  expiration 
of  the  time  for  redemption,  by  virtue  of  Sec.  30  of  Chap. 
77,  became  entitled  to  a  masters  deed  for  said  premises,  pro- 
vided they  took  out  such  deed  at  any  time  within  five  years 
from  the  expiration  of  the  time  of  redemption;  but  if  such 
deed  was  not  taken  out  within  the  time  limited,  the  certificates 
became  null  and  void,  unless  the  deed  was  wrongfully  with- 
held by  the  master.  A  deed  was  never  demanded  from  the 
master  by  appellants,  nor  did  they  ever  take  out  a  deed  for 
the  premises.     Appellants  having  neglected  to  take  out  such 


A 


Fourth  District — August  Term,  1889.    421 

Osborne  v.  WilliamB. 

deed  within  the  period  limited  by  Sec.  30,  are  now  barred  by 
that  limitation.  Eyhiner  v.  Frank  et  al.,  105  111.  326.  Thus 
by  negligence,  no  excuse  for  which  is  shown,  appellants  lost 
the  benefit  of  the  decrees,  sales  thereunder,  and  of  the  cer- 
tificates of  purchase,  and  are  not  in  a  position  to  entitle  them 
to  equitable  interference  in  their  behalf,  to  enable  them 
indirectly  to  avoid  the  consequences  of  their  negligence,  by 
vacating  the  sales  and  ordering  a  re-sale  of  said  land,  that  they 
may  be  permitted  to  purchase  it  again,  and  be  given  another 
opportunity  to  avail  themselves  of  the  benefit  of  the  provis- 
ions of  the  statute. 

Counsel  for  appellants  have  suggested  that  the  limitation  in 
Sec.  30  does  not  apply  to  school  trustees  and  can  not  be  set  up 
against  appellants.  This  contention  is  ba^ed  upon  the  theory 
that  no  laches  can  be  imputed  to  the  government,  and  no  limi- 
tation runs  so  as  to  bar  its  rights.  This  doctrine,  as  an 
abstract  legal  proposition,  may  be  conceded  to  be  correct,  but 
is  not  applicable  in  this  case.  A  discussion  of  this  doctrine 
and  rules  governing  its  application,  supporting  the  view  we 
express,  will  be  found  in  the  following  cases:  School 
Directors  v.  School  Directors,  10.5  111.  653;  County  of  Piatt 
V.  Goodell,  97  111.  84;  Leroy  v.  City  of  Springfield,  81  111.  114; 
Kamsay  v.  County  of  Clinton,  92  111.  225;  People  v.  Town  of 
Oran,  121  111.  652. 

Upon  a  full  and  careful  consideration  of  this  case,  we  find 
no  sufficient  ground  for  the  relief  prayed  in  appellants' 
amended  bill,  and  no  error  in  the  dismissal  of  it,  by  the  Cir- 
cuit Court     The  decree  is  affirmed. 

Dec7*ee  afjinried. 


D.  W.  Osborne  &  Co, 

ft 

V. 

Theodore  B.  Williams  et  al. 

« 

Attsigntnenta — Replevin  against  Assignee — Jurisdiction  qf  Circuit  Court 
-Record  qf  Deed  qf  Assignment, 


rSTTzx 

I  53    661 

34    421 
78    889 

34    421 

81    299 

34    421 
1828  449 


422  Appellate  Coukts  op  Illinois. 

'  ■  ■  '■  .     ■       ,  ■        . 

Vol.  34.]  Osborne  t.  Willumuk 

1.  The  Circuit  Court  has  no  jurisdiction  to  entertain  an  action  of 
reiHevin  against  an  assignee  in  possession  of  the  property  sought  to  be 
replevied  under  a  valid  deed  of  assignment. 

'  2.  Under  the  statute,  the  deed  of  assignment  is  to  be  recorded  in  the 
recorder*8  office  of  the  proper  county,  and  its  record  in  the  County  Court  is 
not  a  necessary  condition  to  the  validity  of  the  assignment  and  the  taking 
of  jurisdiction  thereof  by  that  court. 

[Opinion  filed"  February  4,  1890.1 

Appbal  from  the  Circuit  Court  of  Union  County;  the 
Hon.  Geobos  W.  Young,  Judge,  presiding. 

Messrs.  D.  W.  Kabbakeb  and  Mills  &  FLrrcRATi,  for 
appellant 

Messrs.  Towksend  N.  Fostkb  and  H.  F.  Busssr, .  for 
appellee. 

Rebtes,  p.  J.  On  the  3d  day  of '  September,  1888,  appel- 
lee Theodore  B.  Williams  made  a  general  assignment  for  the 
benefit  of  his  creditorsto  appellees  Willard,  Maxey  &  Willard, 
under  the  statute  in  relation  to  such  assignments. 

The  assignment  was,  on  the  same  day,  tiled  for  record  in  the 
recorder's  oflice  of  Union  county,  that  being  the  county  where 
Williams  resided  and  did  business.  Upon  the  making  and 
delivery  of  the  deed  of  assignment,  the  assignees  took  posses- 
sion of  the  property  mentioned  in  the  schedule  accompanying 
the  deed  of  assignment  Their  bond  was  filed  in  the  County 
Court,  September  11,  1888.  The  assignees  filed  the  deed  of 
assignment  in  the  recorder's  office,  and  immediately  took  pos- 
session of  the  assigned  property,  and  set  about  makiag  an 
inventory.  It  took  some  days  to  complete  the  inventory  and 
valuation  of  the  property,  and  this  was  deemed  necessary  in 
order  to  fix  the  amount  of  the  bond  which  the  assignees 
should  give.  It  was  agreed  that  certain  mowers  and  other 
machinery  involved  in  the  suit  were  included  in  the  property 
assigned  by  Williams  to  Willard,  Maxey  &  Willard  and  that 
they  took  possession  of  the  same  as  assignees  and  Inventoried 
the  same. 

On  the  15th  day  of  September,  1888,  appellant  replevied 
tho  property  in  contioversy  from  the  assignees,  and  a  trial 
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was  had  apon  pleas  of  non  cepity  non  detinetj  and  a  plea  of 
property  in  defendants,  "Willard,  Maxej  <fe  Willard,  as 
assignees  of  Williams,  and  replication  to  the  last  plea,  and 
resulted  in  a  finding  of  the  issues  for  the  defendants.  To 
reverse,  thisgadgment  an  appeal  was  prayed  and  allowed  to 
this  court 

Unless  appellees  failed  to  establish  their  claim  to  this  prop- 
erty as  assignees  of  Williams,  this  suit  can  not  be  maintained. 
If  the  assignment  under  which  appellees  claimed  was  a  valid 
assignment,  then  the  Circuit  Court  had  no  jurisdiction  to  try 
the  question  sought  to  be  litigated  in  this  case.  It  is  con* 
ceded  that  the  property  in  controversy  had  passed  into  the 
possession  of  appellees,  claiming  it  as  assignees  of  Williams 
by  virtue  of  his  deed  of  assignment  under  the  statute.  If  the 
deed  was  valid,  then  the  County  Court  had  exclusive  juris- 
diction to  hear  and  determine  the  rights,  whatever  they  may 
be,  of  appellant  to  this  property.  This  must  be  conceded. 
Colby  V.  O'Donnell,  17  111.  App.  473;  Hanchett  y.  Water- 
bury,  115  111.  220. 

But  it  is  contended  that  the  jurisdiction  of  the  County  Court 
did  not  attach  until  the  deed  of  assignment  was  recorded  in 
the  County  Court,  and  this  was  not  done  until  the  writ  of 
replevin  was  sued  out  and  executed,  if  it  was  so  recorded  at 
all.  The  act  relating  to  voluntary  assignments  contains  but 
one  requirement  as  to  the  record  of  the  deed  of  assignment, 
and  that  is  that  it  shall  be  recorded  in  the  county  where  the 
assignor  resides,  or  where  the  business  in  respect  of  which  the 
same  is  made,  is  can'ied  on.  In  Farwell  v.  Cohen,  Chicago 
Legal  News,  June  22,  1889,  the  Supreme  Court  hold  that  the 
recorder's  office  is  the  place  where  the  deed  should  be  recorded. 
True,  in  the  same  case  it  is  said  that  Sec.  3  of  the  statute 
requires  the  deed  to  be  also  recorded  in  the  County  Court,* but 
it  would  seem  that  this  was  inadvertently  said,  as  this  section 
does  not  contain  any  such  requirement  The  full  text  of  this 
section  is  as  follows : 

"Section  3.  That  the  assignee  or  assignees  shall  forthwith 
file  with  the  clerk  of  the  County  Court  where  such  assignment 
shall  be  recorded,  a  true  and  full  inventory  and  valuation  of 
said  estate,  under  oath  or  affirmation,  so  far  as  tlie  same  has 
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come  to  his  or  their  knowledge,  and  shall  then  and  there  enter 
into  bonds  to  the  people  of  the  State  of  Illinois,  for  the  nse 
of  the  creditors,  in  double  the  amount  of  the  inventory  and 
valuation,  with  one  or  more  sufficient  sureties  to  be  approved 
by  said  clerk,  and  the  said  clerk  shall  ^ive  a  receipt  therefor, 
and  the  assignee  or  assignees  may  thereupon  proceed  to  per- 
form any  duty  necessary  to  carry  into  effect  the  intention  of 
such  assignment  as  respects  the  collection  of  debts  and  the 
sale  of  real  or  personal  estate." 

Doubtless  the  Legislature  intended  that  before  the  County 
Court  sliould  assume  jurisdiction  under  the  act,  it  should  be 
made  to  appear  to  the  court  that  a  deed  of  assignment  had 
been  made,  and  that  it  had  at  least  been  filed  for  record  in 
the  place  where  the  act  required  it  to  be  recorded.  But  if 
the  recorder's  office  be  the  place  where  the  record  should 
be  made,  we  fail  to  see  in  the  act  any  requirement  that  it 
should  be  a  second  time  recorded,  and  fail  to  see  any  necessity 
for  such  second  record.  The  record  in  the  recorder's  office 
would  always  be  accessible,  if  the  original  should  be  lost. 

When  the  deed  of  assignment  is  recorded  in  the  recorder's 
office,  the  appropriate  place  for  it  would  be  in  the  County 
Court,  where  all  proceedings  in  relation  to  the  property 
assigned  must  be  had.  To  hold  that  the  County  Court  could 
acquire  no  jurisdiction^  and  that  the  deed  of  assignment  would 
not  be  so  far  valid  as  to  protect  the  possession  of  the  prop-, 
erty  assigned,  in  the  assignees,  until  it  was  recorded  in  the 
County  Court,  would,  if  it  be  assumed,  as  decided  in  Farwell 
y.  Cohen,  that  it  must  first  be  recorded  in  the  recorder's  office, 
give  creditors  and  claimants  of  the  assigned  property  sufficient 
time,  while  the  deed  of  assignment  was  being  recorded  in  the 
recorder's  office,  where  the  work  of  recording  is  usually  not 
done  for  several  days  after  the  filing  for  record,  to  attach  or 
replevy  the  property  and  thus  remove  it  from  the  operation 
of  the  assignment.  In  this  case,  the  assignees  immediately 
filed  the  deed  for  record  in  the  recorder's  office  and  took 
])os6ession  of  the  property, and  as  soon  as*  they  could  complete 
the  inventory  and  valuation  required  by  section  three  they 
filed  the  same  with  the  clerk  of  the  County  Court  and  gave 
the  bond  required  by  same  section.     We  must  assume  that 
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before  they  were  permitted  to  complete  tliese  steps,  the 
County  Court,  through  its  clerk,  had  knowledge  of  the.  fact 
that  the  deed  of  assignment  had  been  executed  and  acknowl- 
edged, and  filed  for  record  in  the  recorder's  office.  These  are 
the  facts,  which,  taken  in  connection  with  the  making  and 
filing  with  the  clerk  of  the  inventory  and  valuation,  and  exe- 
cution of  the  assignees'  bond,  pass  the  title  to  the  property  to 
the  assignees;  and  if  after  the  making,  acknowledging  and 
delivery  of  the  deed,  and  the  delivery  of  the  possession  of  the 
property  to  the  assignees,  and  the  filing  of  the  deed  for  rec- 
ord in  the  recorder's  office,  the  assignees  move  promptly  and 
without  unreasonable  delay  to  make  and  file  with  the  County 
Court  the  inventory  and  valuation  of  the  property  and  give 
the  bond,  the  title  not  only  passes  to  the  assignees  but  relates 
back  to  the  time  when  the  deed  and  the  possession  of  the 
property  were  delivered  to  the  assignees. 

The  right  of  appellaqt  to  pursue  his  remedy  in  the  County 
Court  will  not  be  barred  by  this  proceeding.  The  judgment 
of  the  Circuit  Court  is  reversed,  for  the  reason  that  it  had  no 
jurisdiction  to  try  the  cause,  and  the  cause  is  remanded  to  the 
Circuit  Court,  with  direction  to  dismiss  the  suit  and  award 
a  retomo. 

Inasmuch  as  appellant  instituted  the  suit,  the  costs  of  the 
court  ai*e  adjudged  against  it. 

JSeversed  and  remanded. 


Ohio  &  Mississippi  Railway  Company 

V. 

Charles  A.  Singletary. 
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L  The  maintaininsr  of  an  obetmction  to  a  natural  watercourse  is  a 
violation  of  a  public  duty  and  an  invasion  of  private  rights,  for  which 
damages  are  recoverable  by  persons  injured. 

2.    The  fact  that  the  plaintiff  purchases  land  after  the  erection  of  the  . 
obstruction  in  question,  does  not  bar  his  right  of  action.    He  is  not  bound 
to  assume  that  the  defendant  will  maintain  the  nuisance  after  notice  to 
abate  it,  npr  to  refrain  from  putting  in  crops  because  of  the  danger  of  over- 
.flow. 

8.    Upon  the  case  stated,  the  statute  of  limitations  presented  no  bar. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circnit  Court  of  St  Olair  County;  the 
Hon.  Wm.  H.  Snydeb,  Judge,  presiding. 

Messrs.  Pollakd  &  Wkbnee,  for  appellant. 

Plaintiffs  having  acquired  their  interest  in  the  land  on 
which  the  injured  crops  were  growing,  and  planted  their  crops 
long  after  the  trestle  in  question  had  been  filled,  and  the 
land  on  the  north  side  of  the  track  filled  by  the  deposits  up 
to  the  level  of  the  railroad  track,  can  not  recover,  as  they 
acquired  their  property  subject  to  this  condition  of  things. 
Illinois  Cent.  R  E.  Co.  v.  Allen,  39  111.  206;  T.  W.  &  W.  R 
Co.  V.  Hunter,  50  111.  325;  Same  v.  Morgan,  72  111.  155;  C. 
&  A.  R  R  Co.  V.  Maher,  91  111.  312. 

The  statute  of  limitations  pleaded^  was  a  complete  bar  to 
these  actions.  The  trestle  in  question  was  filled  in  1868  or 
1870,  and  the  damage  was  done  in  1888,  at  least  eighteen 
years  afterward.  The  fill  was  a  permanent  structure,  and 
became  as  much  a  part  of  the  road-bed  as  any  other,  and  when 
the  deposits  accumulated  on  the  north  side  so  as  to  raise  the 
surface  up  to  the  level  of  the  track  it  became  practically 
impossible  to  replace  the  trestle  and  restore  the  old  order  of 
things.  It  was  not  a  case  of  negligent  or  imperfect  construc- 
tion of  the  road,  and  aili  actions  for  injuries  caused  by  such 
filling  should  have  been  brought  within  five  years  after  the 
fill  was  made.  Troy  v.  Chester  R  R  Co.,  3  Foster  (N.  H.), 
183;  approved  in  C.  &  Q.  R  Co.  v.  McAuley,  121  HI.  160; 
Wabash,  St  L.  &  P.  R  Co.  v.  McDougall,  118  111.  229;  Fowler 
V.  N.  R  &  N.  H.  Ky.  Co.,  112  Mass.  334;  Kansas  R  R  Co.  ' 
V.  Mihlman,  17  Kas.  225. 
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Messrs.  Turneb  &  Holder,  for  appellees. 

Gb&kn,  J.  This  suit  was  brought  by  appellee  against 
appellant  to  recover  damages  for  injury  to  his  crops  from  an 
overflow  of  water. 

The  declaration  contains  two  counts.  In  the  first  count 
the  negligence  averred  is  the  constructing  and  unlawfully 
maintaining  an  embankment  obstructing  the  natural  flow  of 
water,  and  forcing  it  upon  and  flooding  and  overflowing 
plaintifiPs  land  and  crops,  etc^  The  second  count  is  substan- 
tially the  same,  except  the  negligence  charged  is  that  defend- 
ant did  unlawfully  maintain  such  embankment.  Defendant 
pleaded  statute  of  limitations  and  general  issue,  to  which 
proper  replications  were  interposed,  and  upon  the  issues  thus 
joined  the  cause  was  tried.  The  jury,  by  their  general  ver- 
dict, found  defendant  guilty,  and  assessed  plaintiff's  damages 
at  $183.  The  court  overruled  defendant's  motion  for  a  new 
trial,  and  rendered  judgment  for  plaintiff  for  damages  and 
costs,  to  reverse  which  defendant  took  this  appeal. 

The  special  findings  of  the  jury  upon  all  questions  of  fact 
which  defendant,  by  virtue  of  the  statute,  had  the  right  to  have 
submitted  to  them,  were  not  inconsistent  with  the  general  ver- 
dict. No  point  is  made  touching  the  instructions  to  the  jury, 
nor  is  it  claimed  tlie  damages  recovered  were  excessive.  But 
it  is  contended  on  behalf  of  appellant : 

1st  Plaintiff  can  not  recover  because  he  acquired  the  pro|> 
erty  in  which  the  injured  crops  were  growing,  and  planted 
the  crops,  long  after  the  trestle  had  been  filled,  and  the  land 
on  noi-th  side  of  the  track  filled  by  the  deposits  up  to  the  level 
of  track. 

2d.  The  statute  of  limitations  pleaded  was  a  complete  bar 
to  the  action. 

8d.  The  declaration  alleges  the  backwater  was  caused  by 
the  filling  of  the  trestle,  but  the  evidence  shows  it  was  caused 
by  deposits  which  had  filled  up  the  ground  north  of  railroad 
track;  hence  the  case  made  by  the  evidence  is  not  the  one. 
stated  in  the  declaration.  Tlie  third  point  is  not  supported 
by  the  record,  and  the  first  and  second  points  will  be  briefly 
discussed  together. 
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From  the  evidence  the  jury  could  properly  find  that,  at  the 
time  defendant's  road  was  built,  about  1855,  a  trestle  was  con- 
str netted  in  its  road  over  the  south  branch  of  a  creek  which 
forked  south  of  appellee's  premises,  the  other  branch  ruu- 
ning  northwest ;  that  sufficient  space  was  afforded  by  this 
trestle  to  permit  the  water  of  the  creek  which  found  a  south- 
erly outlet,  to  pass;  that  this  trestle  was  maintained  until  the 
year  1870,  and  was  then  filled  up  and  closed  by  appellant 
with  a  solid  embankment;  that  the  north  branch  of  said  creek 
was  and  has  always  been  of  insufficient  capacity  in  time  of 
freshet  or  high  water  to  carry  off  the  water  which  would 
and  naturally  should  find  its  outlet  through  the  channels  of 
said  creek;  that  since  said  trestle  was  closed,  appellant  repeat- 
edly raised  its  embankment,  and  on  more  than  one  occasion 
since  1855,  to  prevent  the  water  from  running  over  it  south, 
which  it  did  in  places  until  the  embankment  was  so  raised; 
that  plaintiff  knew  the  condition  of  the  embankment  and  the 
danger  of  overflow  upon  his  land  by  reason  thereof.  When  he 
took  possession  in  the  spring  of  1888,  and  before  putting  in 
his  crop,  he  and  others  notified  defendant  there  was  danger 
of  backwater,  and  to  open  the  original  trestle  it  had  closed  up, 
which  it  failed  to  do;  that  by  reason  of  the  continuous  raising 
and  maintaining  of  this  solid  embankment  the  land  of  appel- 
lee was  overflowed,  and  thereby  his  crops  wei'e  injured  and 
damaged  as  alleged. 

The  appellant,  when  its  road  was  constructed,  left  ample 
space  for  the  natural  flow  of  water  south  thi'ough  its  right  of 
way,  and  in  this  regard  performed  the  legal  duty  of  building 
its  road  in  a  reasonably  proper  and  skillful  manner,  so  as  to 
avoid  the  infliction  of  all  loss  and  injury  not  necessarily 
resulting  from  a  proper  construction  of  the  road.  In  this 
condition  the  road  was  maintained  for  fifteen  years,  and  then 
the  space  left  for  the  natural  flow  of  water  was  filled  in  and 
closed.  A  dam  was  thus  created  by  the  embankment,  and 
from  time  to  time  was  increased  in  height,  thereby  necessarily 
and  wrongfully  increasing  the  volume  of  backwater  when 
heavy  rains  or  freshets  occurred,  and  causing  an  overflow  of 
water  covering  a  large  extent  of  country.     To   so  maintain 
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this  dam  or  bank  and  thus  obstruct  the  natural  flow  of  water, 
was  a  violation  of  a  public  dnty  and  an  invasion  of  private 
rights,  creating  a  liability  for  damages  to  the  persons  injured 
thereby.  And  even  if  appellee,  at  the  time  he  entered,  knew 
the  condition  of  the  embankment  and  the  probable  danger  of 
overflow  upon  his  land  if  it  was  maintained  in  such  condition, 
he  was  not  bound  to  assume  that  appellant  would  cootinue  to 
maintain  the  nuisance  after  notice,  nor  was  he  bound  to 
refrain  from  putting  in  a  crop  upon  his  land  because  of  such 
knowledge.  The  doctrine  announced  by  our  Supreme  Court 
in  O.  &  M.  Ry.  Co.  v.  Wachter,  123  111.  440,  approved  in 
the  case  of  C,  B.  &  Q.  R  R.  Co.  v.  Schaffer,  124  III.  112, 
supports  our  conclusion  that  ap])ellee  can  maintain  his  suit 
against  appellant  for  the  injury  and  damage  occasioned  as 
averred  in  his  declaration,  and  if  he  can,  the  statute  of  limi- 
tations created  no  bar,  because  he  brought  his  suit  within  the 
period  of  five  years  next  after  his  cause  of  action  accrued. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Ohio  &  Mississippi  Railway  Company 

V. 

John  T.  Hoeltman. 


'M   Jaa 


Railroads — Landlord  and  Tenant — Wrongful  Destruction  of  Crops 
—Action    6y  Landlord  — Pleading — Ownership    of  Crops, 

In  an  action  brought  by  a  landlord  against  a  railway  company  for  the 
destruction  of  crops  through  the  obstruction  of  a  natural  waterway  on 
leased  land,  by  reason  of  which  the  landlord  lost  his  rent  (which  was  to  be 
paid  out  of  the  proceeds  of  the  crops  after  they  had  been  marketed  by  the 
tenant),  it  is  held:  That  the  evidence  does  not  support  the  declaration, 
which  alleged  that  the  landlord  was  the  owner  of  the  crops  destroyed. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St.   Clair  County;  the 
Hon.  Wm.  H.  Snydeb,  Judge,  presiding. 
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Messrs.  Pollard  &  Webneb,  for  appellant 
Messra  Tcrnkb  &  Holder,  for  appellee. 

Phillips,  J.  Appellee  was  the  owner  of  a  farm  which,  for 
a  namber  of  years,  had  been  rented  to  a  certain  tenant,  rent 
to  be  paid  in  part  of  the  crops  when  gathered. 

The  tenant  was  in  possession  of  the  farm  and  the  crops  not 
yet  matured,  when,  in  June,  1888,  the  crops  were  destroyed 
by  reason  of  the  lands  being  flooded  becanse  of  the  obstruc- 
tion to  tlie  natural  flow  of  the  water,  by  an  embankment 
erected  by  appellant 

By  reason  of  the  destruction  of  the  crops  by  such  flooding 
of  the  lands,  the  appellee  received  no  rent  He  brings  his 
action  in  the  case  to  recover  damages. 

The  question  presented  by  this  record  is,  whether  the  land- 
lord, who  has  rented  lands,  rent  to  be  paid  by  part  of  the 
cro])s  when  matured  and  sold,  may  recover  for  damage  to  the 
crofw. 

Tke  evidence  shows  the  tenant  was  in  possession  of  the 
lands  and  it  must  be  held  that  ho  was  the  owner  of  the  crop 
until  divided  and  marketed,  in  accordance  with  the  terms 
between  him  and  the  landlord.  Sargent  v.  Oourrier,  66  111. 
245;  Dixon  v.  Niccolls,  39  III.  372;  Hansen  v.  Denison,  ' 
7  in.  App.  73. 

Tlie  declaration  contains  four  counts.  The  first  count 
charges  that  the  plaintiff  was  the  owner  and  in  possession  of 
lands  on  which  were  crops  owned  by  him,  and  defendant 
wrongfully  obstructed  the  flow  of  the  water  and  damaged  the 
crops  owned  by  plaintiff. 

The  fourth  count  charges  that  plaintiff  was  the  owner  and 
^cultivating  the  lands,  and  while  so  in  possession,  the  defend- 
ant obstructed  the  flow  of  water  and  flooded  the  property  of 
plaintiff. 

The  second  count  charges  injury  to  the  lands  in  possession.  . 

The  third  count  charges  that  plaintiff  was  owner  of  the 
lands,  and  while  so  possessed  the  defendant  wrongfully  erected 
an  embankment,  whereby  the  lands  of  plaintiff  were  over- 
flowed. 
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Numerous  special  findin<^s  were  asked  of  the  jury  and  they 
found  for  plaintifiE  on  the  iirst  and  sixth  counts  for  the  destruc- 
tion of  crops. 

Tlie  only  counts  in  the  declaration  with  allegation  of  the 
destruction  of  the  crops  are  the  first  and  fourth;  then  the  find- 
ing of  the  jury  on  the  sixth  count  must  be  held  to  mean 
the  fourth  count.  Where  a  tenant  leases  premises,  the  rent 
to  be  paid  by  a  part  of  the  crop,  when  matured,  and  a  wrong- 
doer injures  or  destroys  the  crop,  whereby  the  landlord  is 
prevented  from  receiving  his  rents  as  he  otherwise  might, 
he  may  have  his  action  therefor.  The  evidence  shows  the 
deatruction  of  crops  which  were  to  be  marketed  by  the  tenant 
and  the  proceeds  to  be  divided;  with  that  evidence, 'under 
the  averments  of  the  declaration,  the  proof  offered  does  not 
sustain  the  declaration  and  the  verdict  was  pot  in  accordance 
with  the  law  and  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Matthe^  Connor  et  ux. 

V. 

Charles  A.  Akin,  Administrator, 

Administration — Action  hy  Administrator  Charging  the  Embezzlement 
of  Intestate's  Funds. 

1/  In  an  action  commenced  under  Sees.  81  and  82,  Chap.  3,  Starr  &  C.  III. 
Stats.,  the  County  Conrt  has  no  power  to  make  its  judgment  a  lien  by  a  spe- 
cific order  on  defendant's  real  estate  and  the  Circuit  Court  has  no  more 
power  in  the  premises  than  has  the  County  Court. 

2.  The  judgment  of  the  court  below,  being  unsupported  by  the  evi- 
deooe,  is  reversed,  and  the  case  having  been  tried  three  times,  is  not 
remanded.   * 

[Opinion  filed  February  4,  1890.] 

Ik  error  to  the  Circuit  Oourt  of  Franklin  County;  the 
Hon.  GsoBOB  W.  Young,  Judge,  presiding. 
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Messrs.  Thomas  J.  Latman  and  W.  J.  N.  Motebs,  for 
plaintiffs  in  error. 

Messrs.  C.  H.*  Layman  and  W.  H.  Williamb,  for  defendant 
in  error. 

Reeves,  P.  J.  This  ease  was  before  ns  at  the  Au^nst  term, 
1SS8,  and  was  reversed  for  the  reason  that  the  evidence  did 
not  sustain  the  judgment  of  the  Circuit  Court.  We  have 
carefully  examined  the  record  now  before  us  and  considered 
all  the  testimony  found  in  it 

This  is  a  proceeding  commenced  under  sections  81  and  82, 
chapter  3,  Starr  &  Curtis'  Statutes,  volume  1,  page  226.  The 
cause  was  heard  in  the  County  Court  and  the  plaintiffs  in 
error  were  discharged  and  the  administrator  appealed  to  the 
Circuit  Court,  and  upon  the  second  trial  in  the  Circuit  Court, 
a  judgment  was  entered  against  plaintiffs  in  error  for  $I,65T, 
and  to  reverse  this  judgment  this  writ  of  error  was  sued  out. 
The  order  of  the  Circuit  Court  makes  the  judgment  a  lieu 
upon  all  the  real  estate  of  plaintiffs  in  error,  except  their 
homestead.  The  authoritv  of  the  Circuit  Court  in  the  mat- 
ter  is  no  greater  than  that  given  by  the  sections  of  the  statute 
above  cited  to  the  Connty  Court,  and  we  hold  that  the  statute 
does  not  give  the  County  Court  authority  to  make  its  judg- 
ment a  lien  by  a  specific  order. 

The  evidence  shows  that  D.  F.  Ilammons  died  intestate 
July  17,  1S75,  and  left  surviving  him,  Sarah,  kis  widow,  and 
Lewis,  Joseph  and  William,  his  sons,  and  Julia  Connor,  his 
daughter.  Lewis  died  January  23,  1878,  under  twenty-one 
years  of  age.  Abner  Ilea  was  appointed  administrator  of 
D.  F.  ELammons.  It  is  agreed  that  said  Rea,  administrator,  in 
settlement  of  D.  F.  Ilammons'  estate,  paid  his  widow,  Sarah,' 
the  following  amounts : 

Oct.  28,  1875,   Cash  award $425.70 

Nov.  17,  1875,     "    distribution 800.00 

Dec.  4,  1875,        "  «  400.00 

Mar.  22,  1876,      "  «  240i)0 

Sept.  11,  1876,      «  "  484.26 
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Feb'y  6,  1877,  Cash  distribution . . . : 126.60 

ApM  4,  1877,       "«             "      .     , 220.00 

«     «      «            «             "           237.5() 

"   18,1877,        "             ** 38.80 

Balance  of  specific  award  in  property 471.80 

Making  a  total  of $3,444.16 

A  part  of  these  payments  were  certain  notels  which  Rea, 
administrator,  turned  over  to  her  as  cash.  The  old  lady  died 
April  6,  1878.  No  administration  was  had  npon  her  estate 
until  August  26,  1887.  In  order  to  get  a  connected  view  of 
the  testimony,  we  sliall  summarize  it.  Matthew  Connor  was 
the  first  witness  examined  and  testified  in  substance,  that  he 
had  no  goods,  money,  chattels  or  anything  whatever  in  his 
possession  belonging  to  Sarah  Hammons,  deceased ;  she  left 
no  property  except  a  bed,  bed  quilt  and  pillow ;  that  she  gave 
to  Julia  Connor.  All  her  other  property  she  divided  up  and 
gave  to  her  children  before  her  death.  One  division  was 
made  at  Connor's  hpuse,  a  short  time  before  Mrs.  Hammons' 
death;  this  division  was  of  notes  she  held;  the  Dan  Browning 
note-  of  $400,  the  Drew  Bacon  note  of  about  $330,  the  Joseph 
Samples  note  of  $200,  and  the  William  Walker  note  about 
$240. 

Joseph  and  William  Hammons,  Julia  Connor,  Mrs.  Ham- 
mons and  Matthew  Connor  were  present.  Joseph  got  the  Dan 
Browning  note,  Julia  and  Matthew  Connor  got  the  Drew 
Bacon  note,  and  William  Hammons  got  the  Samples  and 
Walker  notes.  Mrs.  Hammons  said  at  this  time  that  she  had 
kept  some  fifty  or  sixty  dollars,  which  would  be  all  that  she 
would  need.  Mrs.  Hammons  stayed  most  of  the  time  for 
eighteen  months  before  her  death,  at  her  daughter's ;  part 
of  the  time  she  was  with  Joseph  and  part  of  the  time  with 
William.  Matthew  Connor  bought  Joseph's  interest  in  some 
land,  of  which  D.  F.  Hammons  died  seized.  There  were  some 
old  notes  of  .the  estate  which  the  administrator  did  not  collect. 
These  were  given  to  Joseph  for  his  interest  in  this  land. 
Don't  recollect  certainly  about  that  trade.  Matthew  Connor 
also  bought  William  E[ammons'  interest  in  this  land,  but  could 
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not  state  on  the  stitnd  wliat  he  paid  him  or  how  it  was  pail. 
He  also  boaght  tlie  land  of  the  estate  when  it  was  sold  under 
order  of  court — 550  acres.  He  paid  $2,505;  ten  per  cent 
down,  and  for  the  balance  gave  a  note  with  Abner  Kea  as 
sechrity,  due  in  one  year.  The  sale  was  December  13,  1875. 
Mrs.  Connor  got  her  share  out  of  her  father's  estate,  $1,200 
or  $1,500.  Connor  sold  ,o ver  $600  worth  of  hogs,  which,  with 
the  proceeds  of  wheat  crop,  were  applied  on  the  Kea  note. 
The  balance  dne  on  note  at  maturity  unpaid,  Connor  and  his 
wife  afterward  paid  to  Eea.  The  title  to  forty  acres  of  this 
land,  perhaps  eighty  acres,  was  in  Mrs.  Connor.  She  had  one- 
f oui'th  interest  in  it  when  it  was  sold.  Connor  and  wife  and 
Joseph  and  his  wife,  and  William  and  his  wife,  all  conveyed 
to  Lewis.  When  ho  died  his  property  was  divided  up  among 
the  heirs,  and  each  got  his  part  of  it.  Connor  built  a  house 
that  cost  about  $1,000,  bought  a  hack  for  $90  or  $95,  bought 
farming  implements,  built  in  partnership  with  Buckner  a  grain 
house  at  Buckner,  at  cost  to  him  of  $190;  afterward  bought 
interest  of  Buckner  in  grain  house  for  $150.  His  taxes  for 
ten  years  averaged  about  $50  per  year.  He  sold  some  of 
the  land;  sold  forty  acres  to  the  old  lady,  and  by  her  direction 
made  the  deed  to  Lewis  and  she  paid  him  $200  for  it.  He 
sold  thirty  acres  to  Jones,  traded  some  of  the  land  with  Bacon 
and  got  $300  in  boot  money.  He  sold  eighty  acres  to  Andy 
Fiatt  for  $1,000. 

During  these  years  he  was  cultivating  200  acres  of  land  in 
crops.  The  old  lady  and  Lewis  lived  on  part  of  the  lands  of 
the  estate  for  two  years  after  her  husband's  death,  and  kept 
hired  help,  both  male  and  female.  Connor  had  also  been 
drawing  a  pension  for  four  or  five  years,  and  received  for  back 
pensions  $830,  besides  the  $200  Mrs.  Hammons  paid  him 
for  land  deeded  to  Levvis,  and  the  $1,200  of  notes  that  were 
divided  up  before  her  death.  She  bought  a  wagon  for  $80; 
then  the  expenses  while  she  was  running  the  farm  and  doc- 
tor's bills.  She  was  sick  a  great  deal;  then  the  note  on  Uncle 
Kaywood  Davis,  which  she  took  up  and  made  a  present  to 
Davis.  Connor  stated  he  knew  from  what  she  told  him  that 
she  sent  money  to  her  brothers  in  Hamilton  county.     She 
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also  paid  a  doctor's  bill  and  tombstone  for  Dr.  Hammona  for 
$100.  Connor  gave  his  wife  a  note  for  the  $1,200  of  her 
money,  which  went  toward  payment  of  the  land,  bought  of 
the  estate.  Connor  further  testified  that  when  he  first  heard 
that  this  suit  was  to  be  brought,  and  hoard  what  some  parties 
would  swear  to,  he  concluded  that  they  had  made  it  up  to 
swear  to  a  lie  to  beat  him,  and  he  made  a  deed  of  his  land  to 
his  son.  This  deed  was  never  delivered  and  afterward 
destroyed. 

Julia  Connor  testified,  in  substance :  I  never,  since  the  death 
of  my  mother  or  before,  concealed  or  embezzled  in  any  way 
any  property  belonging  to  my  mother's  estate.  My  mother 
lived  with  my  brother  Lewis  for  about  a  year  before  he  died. 
After  his  death  she  stayed  most  of  the  time  with  me.  She 
had  a  bed  and  trunk  at  my  house.  I  know  she  had  some 
monev  while  there — I  never  knew  how  much  she  had.  While 
at  my  house  so  far  as  I  know  she  did  not  have  a  considerable 
sum  of  money.  I  don't  know  what  she  got  from  my  father's 
estate.  Sh^  was  not  expensive  in  her  habits.  I  can't  tell  what 
her  expenses  were.  Her  medical  bills,  medicines  and  stimu- 
lants amounted  to  quite  a  sum  each  year.  Lewis'  property 
was  divided  up  shortly  after  his  death  at  the  old  house.  I 
do  not  recollect  which  division  took  place  first,  that  of  Levis' 
property  or  the  division  of  mother's  property.  I  was  present 
when  mother's  property  was  divided.  I  got  the  Drew  Bacon 
note ;  I  don't  recollect  what  Joe  and  Will  got.  Will  did  not 
get  the  Samples  and  Walker  note  for  his  interest  in  147  acres 
of  land,  which  he  conveyed  to  my  husband.  Joe  got  the  old 
notes  which  administrator  did  not  collect  for  his  interest  in 
147  acres ;  I  don't  recollect  when  that  trade  was  made.  I 
knew  Mrs.  Crawford,  had  known  her  for  twenty  years  or 
longer.  My  husband  and  I  have  had  some  quarrels.  I  never 
told  Mrs.  Crawford  that  I  had  $1,600  of  mamma's  money  that 
Matt  will  never  get  his  hands  on.  I  might  have  said  that  of 
father's  and  mother's  money.  I  did  not  have  such  a  talk  with 
Mrs.  Crawford  within  two  or  three  months  after  mother's 
death.  I  had  no  such  talk  with  Mrs.  Rogers  at  any  time,  nor 
with  Mrs.  Buckner.     I  know  Emily  Dees,  she  was  at  my 
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liOQse  when  mother  died.  I  did  not  a  weot  or  two  aft^r 
mother's  death  show  Mrs.  Dees  a  sachel,  a  pocket  book,  witli 
a  roll  of  money  in  it,  and  saj  that  was  a  roll  of  money  that 
mamma  gave  me,  and  say  it  was  $1,600.  I  had  no  such  con- 
versation in  substance. 

I  never  had  the  money  and  never  told  any  one  that  I  did. 
I  have  no  recollection  of  telling  Mrs.  Julia  Hammons  that  I 
did  not  know  what  had  become  of  mother's  money.  The  way 
I  came  to  get  my  husband's  note  for  $1,200  was  this:  There 
*  was  money  coming  to  me  from  the  administrator  of  my 
father^s  estate.  He  came  to  me  and  wanted  me  to  let  it  be 
applied  on  my  husband's  note  for  the  land  he  had  bonght,  at 
the  sale  of  the  land  under  order  of  conrt,  on  which  Bea,  the 
administrator,  was  security.  I  agreed  to  do  it,  provided  my 
husband  would  give  me  his  note,  which  he  did,  and  the  money 
coming  to  me  was  applied  on  the  land  note.  I  don't  recollect 
the  date  of  the  note.  I  have  it  yet  bat  not  with  me.  I  have 
no  real  estate  of  my  own  except  the  home  place.  I  think  the 
title  to  all  or  part  of  tliat  is  in  my  name.  I  think  Joe  con- 
veved  his  interest  in  that  to  me.  Will  had  an  interest  in  this 
home  place — 1  gue^  he  conveyed  his  interest  to  me.  It  is  so 
long  airo  that  I  don't  recollect  at>out  it  now.  William  Ham- 
mons  died  December  4, 1SS3;  I  don't  know  that  my  husband 
had  any  land  when  I  parried  him.  1  don*t  know  how  mnch 
he  has  now;  married  him  twenty-eight  years  ago.  Mother's 
household  gooils  and  other  personal  pro]^rty  including  the 
notes  were  divided  between  Joe,  Will  and  me  before  mother's 
death  at  her  request. 

Mrs.  Crawford  testified  as  follows:  I  was  at  Mrs.  Con- 
nor's shortly  after  her  mother's  death-  She  was  joking 
tlirouirh  the  dav  alw^nt  their  affairs;  said  she  had  thrown 
Matt*s  clothes  out  of  the  window,  and  he  was  sleeping  at 
the  biirn,  and  she  sjH>ke  as  though  he  was  getting  away  with 
her  fatlier's  estate:  but,  says  she,  *'  I  have  got  $1,600  of 
manmurs  money  that  Matt  will  never  get  his  fingers  on." 
When  she  came  to  see  me,  just  before  the  trial  in  tlie 
County  Court,  I  told  her  that  she  had  said  these  words,  and 
slie  said  she  did  not  recollect  it  and  did  not  mean  it.  She 
often  s}H>ke,  she  said,  of  mother's  money  or  father's  money. 
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and  if  she  ^aid  it,  as  I  have  stated,  she  did  not  mean  it.  Have 
never  been  intimate  with  Mrs.  Connor — visited  very  little. 
There  has  been  a  good  deal  of  bad  feeling  between  my  family 
and  that  of  Matt  Connor  since  the  death  of  Mrs-Hammons, 
the  old  lady.  While  Mrs.  Connor  was  at  my  house  just 
before  the  trial  in  the  County  Court,  Matt  Connor  came 
there,  and  when  I  said  what  his  wife  had  told  me  about 
tronble  between  them,  and  her  having  $1,600,  he  said  it  was 
not  true,  if  she  had  said  it;  "  but  I  don't  say  I  never  had  any 
trouble  with  her  right  along  when  I  borrowed  $1,200  of  her, 
and  gave  her  my  note  for  it."  I  never  spoke  of  this  conver- 
sation outside  of  my  own  family  until  the  summer  of  1887, 
when  I  told  Mrs.  Julia  Hammons. 

Mrs.  Sarah  Rogers  testified :  Have  Jcnown  Connor  and 
his  wife  by  sight  for  twenty-live  years;  am  not  personally 
acquainted  with  them.  I  was  at  their  house  in  1882  on  an 
errand.  Mrs.  Connor  was  telling  me  about  her  and  Matt 
having  a  fuss  and  said  she  had  between  $1,500  and  $1,600  in 
this  house  that  she  was  determined  Matt  should  not  have  the 
benefit  of.  She  said  Matt  flung  up  her  brothers  to  her.  Did 
not  tell  Dan  Flatt  that  this  talk  with  Mrs.  Connor  was 
eleven  years  ago. 

William  Samples  testified:  I  went  to  Mrs.  Sarah  Ham- 
mens'  house  March  3d  before  she  died  in  April.  She  was 
not  at  Connor's ;  I  paid  her  $25  on  the  Samples  note.  Saw 
money  in  J'ler  possession;  don't  know  how  many  dollars  but  a 
right  smart  roll  of  it  She  said  there  was  as  much  as  $400. 
The  money  was  in  bills  and  lay  in  the  pocket  book.  I  saw  a 
$20  bill.  Don't  know  how  many  bills  there  were  or  their 
size  but  think  they  were  about  one-eighth  of  an  inch  thick. 
1  understood  John  Sanders  was  living  in  the  old  lady's  house 
with  her  at  that  time. 

Joseph  Samples  testified:  lowed  Sarah  Hammons  $200 
when  she  died.  I  sent  her  interest  a  short  time  before  she 
died.  Joe  Hammons  came  to  see  me  about  my  owing  his 
mother  and  when  I  told  him  how  it  was  he  said  he  did  not 
want  me  as  a  witness.  In  a  few  days  after  Matt  Connor  and 
his  wife  carne  to  see  me.     He  told  me  there  was  a  divide; 
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that  Will  Hammons  got  my  note  and  the  Walker  note  and 
he  got  the  Drew  Bacon  note  and  Joe  got — now  it  has  slipped 
my  mind  what  note  Joe  got  In  another  conversation  I  told 
Matt  that  I  understood  Judge  Browning  borrowed  $400  from 
his  mother  and  he  then  said  that  Joe-  got  that  note  in  the 
divide.  About  foar  weeks  ago  Matt  told  me  he  could  tell 
what  became  of  the  old  lady's  money  up  as  high  as  $2,600. 

Kirk  pa  trick  testified :  Know  Connor;  had  some  talk  with 
him  about  time  this  suit  was  begun.  He  told  me  that  they 
had  divided  notes  before  old  lady  died,  and  left  about  $60  in 
money  and  she  said  if  that  did  not  cover  her  burial  expenses, 
they  would  have  to  meet  them;  told  me  he  got  Bacon  note 
and  Joe  got  Browning  npte. 

Drew  Bacon  testified :  That  he  paid  his  note  to  Connors 
and  their  assignee.  I  think  Mrs.  Connor  said  in  November, 
1879,  that  there  was  $800  of  the  old  lady's  money  still  to  col- 
lect that  they  had  not  divided.  My  recollection  is  that  she 
said  they  had  collected  and  divided  $1,600  and  there  was  still 
$800  to  collect  and  divide. 

Joseph  Samples  recalled:  William  Hammons  said  my  note 
had  fallen  to  him.  I  paid  the  note  to  him  in  part;  Joe  was 
present  when  I  paid  $75.  Will  sold  balance  of  note  to  Rea 
and  I  paid  him  balance.  In  April,  1878,  I  took  acknowledg- 
ment of  deed  from  Joseph  and  William' Hammons  and  wives 
to  Matt  Connor,  for  their  interest  in  the  Lee  Crawford  land. 
Don't  know  what  Will  got  for  his  interest. 

John  M.  Daniels:  Knew  Sarah  Hammons;  saw  her  last  at 
her  son  William's;  can't  tell  how  long  before  her  death; 
think  before  Lewis  died.  She  was  in  bed;  had  pocket  book 
in  her  hand  and  said  she  had  about  $1,500  or  $1,600  in  tlie 
pocket  book;  she  did  not  say  in  money;  did  not  say  whether 
in  notes  or  money. 

Mrs.  Emily  Dees:  Knew  the  Hammons  and  Connors; 
never  had  any  talk  with  either  of  Counors  about  any  money 
or  property  that  Mrs.  Hammons  left;  at  their  house  frequently; 
she  never  showed  me  a  pocket  book  belonging  to  her  mother 
until  since  last  trial,  when  she  spoke  of  it  as  the  pocket  book 
talked  so  much  abont  in  court.  IN^ever  showed  me  any 
money;  never  said  her  mother  had  given  her  any. 
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Judge  Browning :  Borrowed  $400  of  Mrs.  Hamnif)n8;  I 
think  the  note  was  paid  before  Mrs.  Hammons  died;  I  never 
paid  the  note  or  any  part  of  it  to  Joe.  May  be  mistaken  as 
to  date  of  payment 

U.  R.  Browning :  The  money  was  borrowed  for  me  and  1 
paid  it;  I  think  I  paid  it  before  December,  1877;  I  paid  some- 
thing to  Fayette  Kea;  it  may  have  been  this  note;  don't  think 
it  was. 

Mrs.  Shelton:  Had  talk  "with  Jnlia  Connors  about  five 
years  ago;  she  cried  and  said  Matt  did  not  allow  her  brother 
Will  to  come  into  the  Iioiise;  that  the  house  was  built  with 
her  money,  and  if  Matt  did  not  quit  treating  her  as  he  did? 
he  should  not  stay  under  her  roof. 

Julia  Hammons:  Widow  of  William  Hammons;  since  his 
death  had  talk  with  Julia  Connors;  she  said  Abner  never  paid 
her  mother  the  money  people  thought  he  did;  she  did  not  say 
how  much  he  paid  her.  Heard  her  tell  William  Hammons 
the  morning  the  old  lady  was  buried  that  he  and  Matt  would 
have  to  "  fix  to  put  her  away,"  as  Joe*  would  not  do  anything. 
He  asked  what  she  had  done  with  her  money.  She  replied 
that  her  mother  didn't  know  anything  about  handling  money 
and  didn't  know  how  to  spend  it.  Mrs.  Connors  and  I  have 
not  been  on  good  terms  for  some  time.  Don't  know  whether 
I  told  Dan  Flatt  at  my  home  that  I  had  set  in  to  break  Matt 
Connor  up,  and  intended  to  do  it.  I  did  tell  Mrs.  Kea  that 
Mrs.  Connor  had  nobody  to  blame  for  this  suit  but  herself, 
because  if  she  hadn't  told  Mrs.  Crawford  what  she  did,  we 
would  never  have  known  what  became  of  the  money.  I  have 
a  minor  son  who  is  interested  in  this  suit 

Abner  Kea:  Was  administrator  of  D*  F.  Hammons;  paid 
Mrs.  Hammons,  his  widow,  what  records  show.  It  was  not 
all  paid  in  property  or  money  by  a  good  deal.  She  took  notes; 
some  were  bad  and  couldn't  be  collected.  One  $500,  on  Steve 
Burton.  She  paid  $120  to  $140  for  burial  of  her  husband 
and  for  expense  of  sale.  She  receipted  to  me  for  $200,  and 
took  up  one  of  Joe's  notes  on  which  he  had  forged,  as  they 
claimed,  her  and  William's  name.  Afterward,  Joe  adjusted 
the  note  and  that  left  me  owing  the  old  lady  $200;  when  I 


440  Appellate  Courts  of  Illinois. 

Vol.  d4.]   *  Connor  v.  Akin. 

told  ber  about  tbe  $200,  sbe  said  sbe  was  awful  glad;  she  had 
been  helping  her  children  and  didn't  think  she  would  have 
money  enough  tb  pay  Matt  Conner  for  the  forty  acres  she 
had  bought  of  him.  This  was  in  September,  before  she  died 
in  April.  She  was  then  feeble.  The  distributive  shares  of 
the  Hammons  estate  was  about  $1,300,  also  one-fourth  of  the 
proceeds  of  land  sold  on  partition.  There  were  some  $2,000 
of  old  notes  and  judgments  belonging  to  the  estate  which  I 
coiild  not  collect  I  tuiiied  them  over  and  got  credit  for 
them. 

Joseph  Hammons:  Denies  that  he  ever  got  anything  left 
by  his  mother.  There  was  no  divide  of  notes;  never  had 
Browning  or  any  other  note;  there  was  a  divide  of  Lewis* 
property  after  his  death.  I  did  not  know  until  about  a  year 
ago  that  mother  got  ^loro  than  the  $S00,  her  specific  award 
from  father's  estate.  Was  constable  eleven  years  before  my 
mother  died.  She  was  frequently  at  my  house;  stayed  from 
two  days  to  a  week  at  a  time;  was  tax  collector  three  years 
and  member  of  board  of  supervisors  one  term.  Did  not  tell 
Bill  Williams,  the  summer  after  mother  died,  that  I  had  the 
Dan  Browning  note  for  $400.  Did  not  tell  Canada  Rea,  a 
year  ago,  that  I  didn't  know  until  tlie  4th  of  July  before  that 
I  had  already  received  all  I  was  entitled  to  of  my  mother's 
estate.  Did  not  tell  Abner  Rea  the  same  thing.  Know  noth- 
ing about  Walker  note.  Was  not  present  at  Aleck  Walker's 
when  he  paid  brother  Will,  the  balance  of  note  by  the  sale  to 
him  of  horses. 

Annie  Wilson:  Was  present  at  Matt  Connor's  shortly 
before  the  old  lady  died;  Joe  and  Wid.  Hammons  were  there. 
After  supper  they  got  around  the  table  and  had  the  notes  on 
the  table  and  Joe  did  the  figurini^and  dividing;  don^t  remem- 
ber what  notes  either  of  tliem  got.  The  horse  and  cow  was 
divided;  am  now  twenty-four  years  old;  at  the  time  of  this 
divide  was  between  fifteen  and  sixteen. 

Lucy  Harris:  Daughter  of  Mr.  and  Mrs.  Connor,  testified 
substantially  same  as  last  witness. 

Charity  Ilea :  Know  Julia  Hammons;  she  said  to  me  that 
there  would  not  have  been  anything  about  this  suit  if  Julia 
Connor  had  not  got  jealous  of  her  and  Matt 
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Abner  Eea  :  Joe  Hammons  told  me  when  he  subpoenaed 
me  as  a  witness  that  he  did  not  know  until  the  previous  4th 
of  July  but  he  had  got  all  that  was  coming  to  him  from  his 
mother's  estate. 

Emily  Dees:  Knew  Mra.  Sarah  Hammons'  household 
goods;  saw  some  of  them  at  Joe's  house  a  month  or  six  weeks 
before  she  died;  saw  Mrs.  Hammonsquite  often  a  few  weeks 
before  she  died;  heard  her  say  they  had  a  divide  and  she  felt 
much  better  on  account  of  being  no  trouble  afterward;  xthis 
was  a  month  or  six  weeks  before  she  died  at  Matt  Connor's 
house.     Said  she  waa  glad  Julia  got  the  old  horse. 

Dan  Flatt:  Know  Julia  Hammons;  last  May  at  her  house 
in  talking  about  this  case  in  speaking  of  Connor  she  said :  ^'  I 
set  in  to  break  him  up  and  intend  to  do  it."  I  am  on  good 
terms  with  Julia  Hammons. 

Haywood  Davis:  Knew  Sarah  Hammons  and  her  house- 
hold things.  I  bought  some  of  these  things  from  Joe  and 
"Will  Hammons  and  Mrs.  Connor  before  old  lady's  death.  I 
understood  these  pai*ties  were  dividing  these  things  at  her 
request. 

Samuel  Walker:  Know  about  note  given  by  my  brother 
William  to  Sarah  Hammons;  Joe  and  Will  Uammons  came 
to  see  me  about  this  note  in  the  summer  of  1878.  My  father, 
who  was  security  on  note,  sold  Will  Hammons  two  large 
horses  and  got  from  him  $10  or  $15  besides  the  note. 

Wm.  Williams:  Know  Joe  Hammons;  met  him  here  in 
Benton,  in  summer  of  1878;  we  were  on  a  spree  and  were  out 
of  money.  He  told  me  he  had  a  note  for  $400  on  Dan 
Browning  and  if  I  could  sell  it  at  a  share  of  $20,  he  would 
give  me  $5;  met  Joe  next  day;  he  had  his  pockets  full  of 
money;  I  asked  him  where  he  got  it.  He  said  he  sold  that  note 
to  Fayette  Rea  for  $375.  I  did  not  count  the  money.  Ho 
showed  me  right  smart  of  it.  There  was  a  great  big  roll  of 
paper  money.  I  saw  Mrs.  Sarah  Hammons  a  few  weeks 
before  she  died;  wanted  to  borrow  $25  of  her.  She  said  she 
had  no  money  to  loan,  as  she  had  divided  her  money  and  stuflE 
with  the  children.  Was  in  jail  here,  for  nothing  as  I  look  at 
it.     I  think  it  was  after  Mrs.  Hammons'  death,  I  had  this 
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talk  about  Browning  note  with  Joe.     Never  told  Joe  I  got 
$5  from  Matt  for  being  a  witness. 

Jack  Connor:  Brother  of  Matt;  knew  Mrs.  Hammons  for 
twenty  or  thirty  years;  members  same  church;  visited  her 
about  four  weeks  before  her  death.  In  speaking  of  her  prop- 
erty she  said  she  had  divided  with  her  children  all  her  notes 
and  money  except  $50  or  $60. 

D.  Buckner:  Know  Joe  Hammons;  soon  after  this  case 
was  tried  last  spring,  he  told  mo  he  did  not  expect  to  get  any- 
thing out  of  this  law  suit  from  Connor  and  wife,  bat  he 
intended  to  break  them  up. 

Drew  Bacon :  About  March  19,  1878,  I  paid  Mrs.  Ham- 
mons' interest  on  my  note.  Said  her  property  would  be 
divided  among  her  children  when  she  died. 

Fayette  Rea :  I  never  had  the  Browning  note  as  I  can  remem- 
ber; it  seems  to  me  if  I  had  had  it  in  my  possession  I  would 
remember  it. 

The  plaintiffs  in  error  deny  that  they  have  in  their  pos- 
session or  ever  had  any  money  or  effects  belonging  to  t}ie 
estate  of  Sarah  Hammons.  This  denial  is  sought  to  be 
overcome  by  the  direct  testimony  of  Mrs.  Crawford  and  Drew 
Bacon  as  to  Mrs.  Connor,  and  by  showing  that  Mrs.  Hammons 
received  a  large  sum  of  money  from  Dr.  Hammons'  esute 
which  she  did  not  spend,  and  which  she  had  a  short  time  before 
her  death.  It  appears  to  us  quite  clearly  established  that  she 
did  not  receive  the  amount  of  money  which  defendant  in  error 
claims  she  did.  The  total  amount  receipted  for  by  her  to  the 
administrator  was  $3,444.16.  From  this  should  be  deducted 
$471.30,  amount  of  personal  property  taken  by  her  on  her  award. 
Then  the  administi*ator  testifies  that  she  receipted  for  $120  to 
$140,  which  was  applied  to  pay  burial  expenses  of  Dr.  Ham- 
mons and  the  expenses  of  getting  up  the  sale  of  the  property. 
The  administrator  says  she  did  not  get  in  cash  all  that  she 
receipted  for  as  cash  ^'  by  a  good  deal;  she  had  some  bad  notes 
that  could  not  be  collected.  One  $500  note  on  Steve  Bur- 
ton." 

It  is  conceded  that  she  held  the  Browning,  Bacon,  Walker 
and  Samples  notes  amounting  to  $1,170.  Mrs.  Connor  swears 
she  took  a  note  on  her  brother,  Kay  wood  Davis,  and  gave  it  to 
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him.  The  amount  of  this  note  is  not  given.  She  paid  $50 
for  tombstone,  $70  for  wagon.  She  was  under  care  of  phy- 
sician for  qaite  a  time  and  paid  doctor's  bills.  She  fonnd  it 
necessary  to  ase  a  large  amoant  of  stimulants  during  her  long 
illness.  She  lived  with  her  minor  son  on  home  farm  for  sev- 
eral years  and  kept  hired  help  on  the  farm  and  in  the  house. 
She  paid  $200  for  land  for  her  son  Lewis.  The  amount  she 
took  Burton^s  note  for  is  not  clear.  Rea  says  it  was  $500. 
Connor  swears  she  took  $300  of  it.  Others  say  she  only  took 
it  for  $100.  At  this  time,  eleven  years  after  Mrs.  Hammons' 
death,  it  is  not  to  be  expected  that  any  accurate  statement  of 
the  disposition  of  the  money,  notes  and  property  she  received 
from  her  husband's  estate  can  be  made.  This  evidence  does 
not  furnish  the  data  upon  which  such  statement  can  be  made. 
The  fact  that  it  can  not  be  shown  what  she  did  with  her  prop- 
erty and  money,  while  proper  to  be  considered,  does  not  fur- 
nish a  sufficient  basis  upon  which  to  charge  plaintiffs  in  error 
in  this  proceeding.  There  does  not  seem  to»us  to  be  any 
force  in  the  effort  to  show  that  the  Connors  did  not  have  the 
money  of  their  own  to  pay  for  land  they  bought,  house  and 
other  improvements,  taxes  and  their  living.  We  think  the 
testimony  shows  income  from  their  own  resources  to  medtall 
thes6  outgoes.     Mrs.  Connor's  share  of  her  father's  estate 

was ; $1,300.00 

She  was  entitled  to  i  of  what  land  sold  for  in  par- 
tition        625.00 

She  received  her  share  of  her  brother's  estate ....        650.00 


$2,575.00 
Mr.  Connor  swears  that  he  received  pension ....     $830.00 

He  sold  hogs  amounting  to 600.00 

He  sold  in  four  years  about  2,500  bushels  wheat. . .     1,500.00 
He  sold  land  to  Jones  and  Mrs.  Hammons 1,200.00 


$6,705.00 
This  would  seem  to  be  sufficient  to  cover  payment  for  land, 
all  improvements  made,  taxes  and  their  living  expenses. 
Upon  the  question  of  the  amount  of  money  Mrs.  Hammons 
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had  when  she  died,  Mr.  Daniels  says  that  at  some  point  of 
time,  which  he  does  not  fix,  Mrs.  Hammons  claimed  she  had 

« 

$1,500  or  $1,600  in  her  pocketbook,  but  di^  not  saj  whether 
money  or  notes. 

William  Samples  says  that  March  3,  1S78,  he  paid  Mrs. 
Hammons  interest  money  on  Samples'  note,  and  then  she  liad 
quite  a  roll  of  bills  in  her  pocketbook,  which  she  said  amounted 
to  $4:00.  Other  witnesses  say  she  told  them  shortly  before 
her  death  that  she  had  divided  up  her  notes  and  money,  and 
had  but  $50  or  $60  left  Kea,  administrator,  •  says,  when  he 
paid  her  $200  in  September,  1877,  she  said  she  was  glad  to 
get  it,  as  she  had  been  helping  her  children,  and  did  not  have 
money  enough  to  pay  Connor  for  land  she  had  bought  for 
Lewis. 

We  think  the  evidence  fairly  establishes  that  there  was  a 
division  of  the  notes  and  pei'sonal  effects  of  Mrs.  Hammons 
a  short  time  before  her  death.  Four  witnesses  testify  directly 
that  there  was.  Two  other  witnesses  say  Mrs.  Hammons 
told  them  she  had  made  such  division.  There  is  no  contra- 
diction of  this  testimony  except  the  witness  Joseph  Hanimons. 
If  this  witness  is  given  a  degree  of  credit  which  in  the  light 
of  all  this  testimony  he  is  not  entitled  to,  his  testimony  can  not 
be  sai(l  to  outweigh  the  testimony  opposed  to  him  on  this 
point  There  is  lelt  the  testimony  of  M^rs-  Crawford  and  of 
Drew  Bacon,  which  relates  to  admissions  of  Mra.  Connor  that 
she  had  received  money  belonging  to  her  mother's  estate. 
We  do  not  see  how  this  evidence  can  be  used  to  charge 
Matthew  Connor. 

We  reach  the  same  conclusion  we  did  when  this  case  was 
before  ns  before,  that  there  is  no  evidence  in  this  record  suf- 
ficient to  support  a  finding  that  Matthew  Connor  embezzled 
or  concealed,  or  wrongfully  came  into  possession  of  any  prop- 
erty belonging  to  the  estate  of   Sarah  Hammons,  deceased. 

Mrs.  Crawford's  testimony  is  to  the  effect  that  shortly  after 
Mrs.  Hammons  died  she  had  a  conversation  with  Mrs.  Connor 
about  her  domestic  affairs^  and  that  Mrs.  Connor  said  she  had 
thrown  Matt's  clothes  out  of  doors,  and  he  was  sleeping  in  the 
barn,  spoke  as  though  he  was  getting  away  with  her  father's 
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estate^  "but  I  liave  got  $1,600  of  mamma's  money  tliat  Matt 
will  never  get  his  fingers  on."  This  conversation  she  says  she 
never  had  spoken  of ^  except  in  her  own  family,  until  the  sum- 
mer of  1887,  when  she  told  it  to  Mrs.  Julia  Hammons,  She 
admits  there  had  been  a  good  deal  of  bad  feeling  between  her 
family  and  that  of  Connor  since  Mrs.  Hammons'  death.  The 
testimony  of  Mrs.  Rogers,  that  Mrs.  Connor,  in  Mrs.  Connor's 
honse,  told  her,  in  1882,  when  speaking  of  trouble  between  her 
and  her  husband,  "that  she  had  $1,500  or  $1,600  in  this  house 
that  she  was  determined  Matt  should  not  reap  the  benelft  of," 
does  not  prove  anything  in  this  issue,  because  it  is  conceded 
that  more  than  this  sum  of  the  money  received  by  Mrs. 
Connor  from  her  father's  estate  was  paid  upon  the  land  and 
house  where  they  lived. 

Drew  Bacon's  statement  is,  that  in  1879  he  paid  the  Con-, 
nors  $20  on  his  note  and  that  Mrs.  Connoi:  told  him  that  they 
had  divided  the  property,  and  Joe  got  money,  I  think.  She 
said  there  was  $800  of  the  old  lady's  money  yet  to  collect  that 
they  had  not  divided.  In  former  trials  of  this  cause  this  wit- 
ness did  not  mention  this  $800. 

This  is  the  testimony  that  is  offered  to  the  denial  of  Mrs. 
Connor  that  she  got  any  money  belonging  to  her  mother's 
estate.  The  proof,  as  we  have  seen,  is  very  conflicting,  whether 
Mrs.  Hammons,  at  or  near  the  time  of  her  death,  had  any 
such  sum  of  money  as  $1,500.  The  decided  weight  of  the 
testimony  seems  to  be  that  she  did  not.  If  she  did  not  have 
it,  Mrs.  ConnOr  could  not  have  embezzled  it.  Mrs.  Connor 
says  she  did  not- get  any  money;  Mrs,  Crawford  says  she  said 
she  had  $1,500  or  $1,600  of  her  mother's  money.  Mrs.  Con- 
nor denies  that  she  made  any  such  statement  to  Mrs.  Crawfoi'd. 
In  such  state  of  case  we  do  not  think  the  evidence  suflScient 
to  charge  Mrs.  Connor  with  the  embezzlement  of  $1,500 
belonging  to  her  mother's  estate.  This  case  has  been  tried 
three  times  in  the  trial  court,  and  the  litigation  should  have 
an  end.  To  terminate  the  controversy,  so  far  as  we  can  do 
so,  the  judgment  will  be  reversed  and  the 'cause  not  remanded. 

Judgment  reversed. 
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Andrew  Sidekee 

V. 

George  Russell. 

Mali€i(m9  ProBtcuticn — Action  for — Grand  Juror* 

k  mrand  juror  can  not  be  held  liable  in  an  action  for  malicious  proeecn- 
tion  for  what  he  nys  and  does  as  a  member  of  the  grand  jury. 

[Opinion  filed  February  4, 1890.] 

Appeal  from  the  Circnit  Conrt  of  Maseac  County ;  the 
Hon,  R  W.  McCartnky,  Judge,  presiding. 

Messrs.  Courtnst  &  IIelm,  for  appellant 

Messrs.  Mclkst  &  Sons,  for  appellee. 

Bkkvbs,  p.  J.  The  declaration  alleges  that  the  defendant, 
on  the  2l6t,  22d,  23d,  24th  and  25th  days  of  November,  1885,  at 
the  coanty  of  Massac,  etc.,  went  and  appeared  as  a  member 
of  the  grand  jury,  then  in  regular  session,  before  such 
grand  jury,  and  falsely  and  maliciously  and  without  any 
reasonable  cause  whatever  charged  the  plaintiff  with  having 
wilfully,  corruptly  and  falsely  sworn  in  a  matter  material  to 
the  issue  in  a  certain  suit  before  one  Charles  Barefield,  a  jus- 
tice of  the  peace,  in  said  county,  in  which  suit  the  said 
Andrew  Sidener  was  plaintiff,  and  George  W.  Russell,  the 
plaintiff  herein,was  one  of  the  defendants,  and  upon  such  charge 
the  defendant  falsely,  maliciously,  and  without  any  probable 
cause  whatever  caused  an  indictment  to  be  found  against  the 
plaintiff  for  the  crime  of  perjury,  on  which  he  was  afterward 
tried  and  acquitted.  The  case  was  tried  upon  a  plea  of  not 
guilty  and  a  judgment  recovered  by  plaintiff. 

It  will  be  seen  that  the  declaration  charges  that  appellant, 
being  a  member  of  the  grand  jury  of  Massac  county,  in  No- 

■ 

vember,  1885,  charged  appellee  with  a  crime,  and  upon  such 
charge  caused  an  indictment  to  be  found  agamst  him.  We 
know  that  all  that  appellant  could  personally  do  before  the 
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grand  jury,  was  to  bring  to  the  attention  of  the  grand  jnrjr 
information  that  an  offense  had  been  committed,  suggest  the 
names  of  witnesses  to  testify  as  to  the  charge,  and  testify  him- 
self. All  that  the  declaration  avers  that  he  did  do  in  bring- 
ing about  the  indictment  of  appellee  was  done  as  a  member 
of  the  grand  jnry.  The  question,  then,  to  be  determined  is, 
can  a  grand  juror  be  held  liable  in  an  action  for  malicious 
prosecution  for  what  he  says  or  does  as  a  member  of  the 
grand  jury.  We  think  clearly  he  can  not.  All  authorities 
BO  far  as  we  have  been  able  to  extend  our  examination  are 
agreed  that  such  an  action  can  not  be  maintained. 

Chitty,  in  his  work  on  Criminal  Law,  Vol.  1,  p.  823,  says: 
**  During  the  whole  of  their  proceedings  the  grand  jury  are 
protected  in  the  discharge  of  'their  duties  and  no  action  or 
prosecution  can  be  supported  against  them  in  consequence  of 
their  finding,  however  it  may  be  dictated  by  malice,  or  desti- 
tute of  probable  foundation." 

In  Hawkins'  Pleas  of  the  Crown,  Vol.  1,  p.  349,  it  is  said: 
^^  Yet  it  seems  to  be  certain  that  no  one  is  liable  to  any  pros- 
ecution whatsoever  in  respect  of  any  verdict  given  by  him 
in  a  criminal  matter,  either  upon  a  grand  or  petit  jury.  For 
since  the  safety  of  the  innocent  and  punishment  of  the  guilty 
doth  so  much  depend  upon  the  fair  and  upright  proceeding 
of  the  jurors,  it  is  of  the  utmost  consequence  that  they  should 
be  as  little  as  possible  under  the  influence  of  any  passion  what* 
soever.  And,  therefore,  lest  they  should  be  biased  with  the 
fear  of  being  harassed  by  a  vexatious  suit  for  acting  according 
to  their  consciences  (the  danger  of  which  might  easily  be 
insinuated,  where  powerful  men  are  warmly  engaged  in  a 
cause  and  thoroughly  prepossessed  of  the  justice  of  the  side 
which  they  espouse),  the  law  will  not  leave  any  possibility  for 
a  prosecution  of  this  kind." 

The  following  cases  hold  the  same  doctrine :  Black  v.  Sugg, 
Hardin  (Ky.),  656;  Ulman  v.  Abrams,  9  Bush  (Ky.),  742; 
Tarpin  v.  Booth,  56  Oal.  65;  Hunter  v.  Mathis,  40  Ind.  356. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  as  no 
recovery  can  be  had  upon  the  cause  of  action  set  out  in  the 
declaration,  the  cause  will  not  be  remanded. 

Judgment  reversed* 
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KoBERT  A.  Rogers 

V. 

The  People  op  the  State  of  Illinois. 

Bastardff  Proceeding 9 — Appeal — To  What  Court, 

An  appeal  does  not   lie  direct    to  this  court  from  tbe  judgment  of  a 
County  Court  in  a  bastardy  proceeding  under  the  statute. 

[Opinion  filed  Febroaiy  4,  1890.] 

Appeal  from  the  Comity  Court  of  Grallatin  County;  the 
Hon.  Edwabd  D.  Toungblood,  Jud^e,  presiding. 

Messrs.  Pillow  &  Parish,  for  appellant 

Mr.  W.  R  MoKbrnon,  for  appellee. 

• 

Phillips,  J.  This  is  a  proceeding  against  appellant  for 
bastardy. 

Before  examining  into  the  merits  of  the  case  it  is  material 
to  determine  whether  an  appeal  will  lie  direct  from  the 
County  Court  to  this  court  in  cases  of  this  kind.  By  Sec. 
240  of  Chap.  37,  Starr  &  C.  111.  Stats.,  appeals  may  be 
taken  from  the  final  orders,  judgments  and  decrees  of  the 
county  courts  to  the  circuit  courts  of  their  respective 
counties,  in  all  matters,  except  as  provided  in  the  following 
section. 

Sec.  241  provides:  "Appeals  and  writs  of  error  may  be 
taken  and  prosecuted  from  the  final  orders,  judgments  and 
decrees  of  the  County  Court  to  the  Supreme  Court,  or 
Appellate  Court,  in  proceedings  for  the  confirmation  of  spe- 
'  cial  assessments,  in  proceedings  for  the  sale  of  land  for  taxes 
and  special  assessments,  and  in  all  commo  n  law  and  attAcb- 
ment  cases,  and  in  cases  of  forcible  detainer,  and  forcible 
entry  and  detainer." 

Under  those  tv^o  sections  of  the  statute  it  was  held  by  the 
Supreme  Court  in  Holcomb  v.  The  People,  ex  rel.,  79  Hi.  409, 
that  the  appeal  in  bastardy  proceedings  must  be  taken  from 
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tho  County  Court  to  the  Circuit  Court,  and  a  trial  de  novo  be 
there  had. 

That  decision  was  followed  in  Lewis  v.  The  People  ex  rel. 
Goodman,  82  111.  104 ;  Hauskins  v.  The  People,  82  III.  193; 
Stanley  v.  The  People,  84  III.  212. 

Sec  8  of  an  act  entitled,  "  An  act  to  establish  Appellate 
Courts."  approved  June  2,  1877,  provides:  "The  said  appel- 
late courts  created  by  this  act  shall  exercise  appellate  juris- 
diction only,  and  have  jurisdiction  in  all  matters  of  appeal  or 
writs  of  error  from  the  final  judgments,  orders  or  decrees 
from  any  of  the  circuit  courts,  or  the  Superior  Court  of  Cook 
County,  or  from  the  city  courts,  in  any  suit  or  proceeding  at 
law,  or  in  chancery,  other  than  criminal  cases,  and  cases 
involving  a  franchise  or  freehold,  or  the  validity  of  a  statute." 

After  this  enactment  it  was  held  by  the  Supreme  Court  in 
Kawlings  v.  The  People,  102  111.  475,  that  appeals  should  bo 
taken  from  the  County  Court  to  the  Circuit  Court  in  bastardy 
proceedings.  Under  the  statute  as  it  then  stood  with  these 
three  sections  in  force,  jurisdiction  of  circuit  courts  in 
bastardy  proceedings,  by  appeal  from  county  courts,  were  sus- 
tained in  numerous  cases  on  appeal  from  circuit  courts  to 
appellate  and  supreme  courts.  By  an  act  approved  June  6, 
1887,  amendatory  of  Sec.  8  above,  it  was  amended  so  as  to 
read:  '*The  said  appellate  c6urt8 created  by  this  act  shall  exer- 
cise appellate  jurisdiction  only,  and  have  jurisdiction  of  all 
tnatters  of  appeal  or  writs  of  error  from  the  final  judgments, 
orders  or  decrees  of  any  of  the  circuit  courts  or  the  Superior 
Court  of  Cook  County,  or  county  courts,  or  from  the  city  courts, 
in  any  suit  or  proceeding  at  law,  or  in  chancery,  other  than 
criminal  cases,  not  misdemeanors,  and  cases  involving  a 
franchise  or  freehold,  or  the  validitv  of  a  statute." 

Under  this  amendment  it  may  be  insisted  that  appeals  from 
county  courts  to  the  Appellate  Court,  in  bastardy  proceed- 
ings are  provided  for.  The  appeals  provided  for  by  that 
amendment  are  "in  any  suit  or  proceeding  at  law,  or  in 
chancery,  other  than  criminal  cases,  not  misdemeanors,  and 
cases  involving  a  franchise  or  freehold,  or  the  validity  of  a 
statute." 

Vol.  XXXIV  » 
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A  bastardy  proceeding  is  not  a  proceeding  in  chancery,  and 
as  held  by  the  Supreme  Court  in  Rawlings  v.  Tlie  People, 
supra^  it  is  not  a  common  law  nor  a  criminal  proceeding;  it  is 
a  proceeding  purely  statutory,  and  is  not  embraced  in  the 
amendatory  act  of  1887.  It  stands  in  the  same  class  of 
appeals  as  ap|X$als  under  the  act  providing  for  voluntary 
assignments. 

Appeals  under  the  bastardy  act  and  voluntary  assignment 
act  are,  by  Sec.  240,  above  cited,  to  be  taken  to  circuit  courts, 
and  are  not  affected  by  the  amendment  of  1887,  above  cited. 
To  hold  otherwise  would,  by  implication,  repeal  Sec.  240 
above.     Kepcal  by  implication  is  not  favored. 

The  amendment  of  1887  seems  to  have  been  enacted  to 
make  Sec.  8  of  the  Appellate  Court  Act  in  conformity  with 
Sec.  241  above  in  reference  to  county  courts,  and  not  a 
repeal  of  Sec.  240.  We  hold  tliat  an  appeal  in  a  bastardy 
case  can  not  be  taken  from  a  probate  or  county  court  to  this 
court  direct,  but  lies  to  the  Circuit  Court.  The  appeal  is  dis- 
missed. 

Appeal  dismissed. 


l,tJ,  IS?  John  W.  Renshaw  jet  al. 

V. 

The  City  of  East  St.  Louis,  for  use  of  John  Dowd. 

Municipal  Corporations — Aefion  on  City  Treasurer's  Bond — Right  qf 
Creditor  of  City  tc  Particular  Fund — Payment  of  Fund  to  Treasurer's 

Successor, 

In  an  acHon  by  the  creditor  of  a  city,  in  the  name  of  the  city,  on  the 
official  bond  of  the  city  treasurer,  claiming  that  a  certain  fund  in  «nch 
treasurer's  possession  had  been  appropriated  to  the  payment  of  plaintiffs' 
debt,  this  court  holds,  that  upon  the  case  presented,  pleas  setting  up  in  sub- 
stance that  the  defendant  treasurer  had  paid  the  fond  in  question  to  hii 
successor  upon  the  direction  of  the  city  council,  were  good  on  demurrer. 

[Opinion  filed  February  4,  1890.] 
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Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
lion.  Wm.  H.  Snyder,  Judge,  presiding. 

Mr.  F.  G.  CocKRELL,  for  appellants. 

Messrs.  Koerner  &  Horner,  for  appellee. 

Eeeves,  p.  J.  Appellant  John  W.  Eenshaw  was  appointed 
treasurer  of  the  city  of  East  St.  Louis,  April  13,  1887,  and 
gave  bond,  with  appellant  Bowman  and  others  as  sureties. 
This  suit  is  brougljjfcon  his  official  bond.  The  breach  assigned 
is  that  defendant  Benshaw  had  in  his  hands,  as  such  treasurer, 
§2,000,  which  he  had  been  directed  to  hold  by  the  Circuit 
Court  of  St.  Clair  County  by  an  order  of  said  court  in  a  suit 
wherein  John  Dowd  was  complainant,  and  the  City  of  East 
St.  Louis  and  John  W.  Kenshaw  were  defendants,  and  which 
gum  the  said  city,  by  its  council,  ordered  and  directed  the  said 
Kenshaw,  as  treasurer,  to  pay  over  to  the  parties  entitled  to 
the  same  upon  certificates  of  indebtedness  or  warrants  exe- 
cuted by  said  city,  of  which  certificates  the  said  John  Dowd 
was,  at  the  time  of  the  beginning  this  suit,  the  legal  holder, 
])ut  the  said  Eenshaw  did  not  pay  to  said  Dowd  said  sum  of 
money,  but  refused  so  to  do,  etc.  A  number  of  pleas  were  tiled 
by  the  defendants,  to  which  a  demurrer  was  sustained  and  leave 
was  given  to  file  amended  pleas,  which  were  filed  October  4, 
1888. 

These  pleas  are,  in  substance,  that  on  the  13th  day  of  April, 
1888,  one  Martin  Mantell  was  appointed  treasurer  of  said  city 
and  the  same  day  duly  qualified  as  such  treasurer,  and  became 
the  successor  in  office  of  Eenshaw;  that  since  the  last  contin- 
uance of  this  cause  on  the  5th  day  of  June,  1888,  the  said 
Mantel],  as  such  treasurer  and  successor  of  Eenshaw,  by 
direction  of  the  city  council  on  the  9th  day  of  July,  1888) 
demanded  the  same  $2,000  in  plaintiff's  declaration  mentioned, 
of  Eenshaw,  and  Eenshaw,  in  compliance  with  such  demand, 
and  by  direction  of  the  city  council,  paid  the  $2,000  to 
his  successor,  Mantell.  To  these  pleas  a  demurrer  was  inter- 
posed and  sustained,  and  defendants  electing  to  stand  by  the 
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pleas,  a  judgment  was  entered  for  plaintiff.  From  this  judg- 
ment Renshaw  and  Bowman  prosecute  this  appeal.  The 
only  question  before  us  is  the  sufiiciencj  of  these  pleas. 

The  condition  of  Rcnshaw's  oflScial  bond  was  "that  he 
should  well  and  truly  perform  the  duties  of  his  said  office, 
and  promptly  account  for  and  turn  over  to  his  successor,  or 
other  persQu  designated  to  receive  the  same,  all  moneys, 
books,  papers,  property  and  valuables  coming  to  his  hands  as 
such  treasurer,  as  directed  by  the  city  council." 

But  for  the  fact  alleged,  that  Renshaw  was  directed  by  tlie 
Circuit  Court,  to  hold  this  sum  of  $2,000,  and  the  further  aver- 
ment that  the  city  council  had  directed  Renshaw  to  pay  it 
over  to  certain  parties  holding  certificates  of  indebtedness  or 
warrants  of  the  city,  it  would  not  be  contended  that  Renshaw 
had  not  fully  complied  with  the  conditions  of  his  bond  by 
paying  this  money  over  to  his  duly  appointed  and  qualified 
successor  in  office.  It  will  be  seen  that  according  to4he  aver- 
ment in  the  declaration  the  order  of  the  Circuit  Conrt  was, 
simply  that  Renshaw,  as  treasurer,  should  hold  this  money;  so 
that  when  he  ceased  to  be  treasurer  and  his  successor  was 
duly  elected  and  qualified  and  the  inoney  had  been  turned 
over  to  such  successor,  the  order  would  equally  apply  to  Ren- 
shaw's  successor.  It  does  not  appear  that  the  order  of  the 
Circuit  Court  gave  any  direction  as  to  the  payment  of  the 
money  or  how  it  was  to  be  applied.  Doubtless  it  was  to  be 
held  subject  to  the  future  order  of  the  court  as  to  its  dispo- 
sition. 

It  is  averred  that  the  city  council  directed  its  payment 
Tipon  certain  indebtedness  set  forth  in  the  declaration.  We 
do  not  see  how  the  treasurer  could  obey  the  order  of  the  Cir- 
cuit Court  and  at  the  same  time  comply  with  this  direction  of 
the  city  council.  If  he  paid  the  money  as  it  is  averred  the 
council  directed  him  to  do, he  could  not  hold  the  money,  as  it 
is  alleged  the  order  of  the  Circuit  Court  required  him  te  do. 
The  turning  over  the  money  to  his  successor  as  treasurer 
would  not,  as  wo  have  seen,  be  in  violation  of  the  order  of 
the  Circuit  Court,  for  the  reason  that  as  he  was  to  hold  this 
money  as  treasurer,  when  it  passed  into  the  hands  of  his  sue- 
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cesser,  he  would  hold  it  under  the  ordsr  of  the  Circuit  Court, 
wliile  it  remained  in  force.  The  pleas,  in  our  judgment,  pre- 
sented a  complete  defense  to  the  cause  of  action  made  by  the 
declaration,  and  the  demurrer  to  them  should  have  been  over- 
ruled. In  regard  to  the  technical  objection  to  the  pleas,  it  may 
be  said,  if  but  one  such  plea  can  be  tiled,  the  lirst  should  stand 
and  the  second  bo  stricken  from  the  files. 

In  any  view  of  the  case  we  do  not  see  any  good  reason  why 
the  city,  after  specifically  directing  this  money  to  be  turned 
over  by  Eenshaw  to  his  successor,  and  with  this  money  in  its 
treasury,  should  be  permitted,  even  for  the  use  of  some  one 
else,  to  C9mpel  Benshaw  to  pay  it  over  again.  It  would 
seem  to  be  monstrous  injustice  for  the  city  to  demand  that 
this  money  be  paid  over  by  Benshaw  to  his  successor,  as  was 
right  and  proper  it  should  do,  and  still  insist  in  its  own  name, 
even  for  the  use  of  one  of  its  creditors,  to  recover  a  jodg. 
ment  against  Kcnshaw  for  it.  After  taking  the  money  from 
Eenshaw  and  placing  it  in  the  city  treasury,  it  can  not  be 
heard  to  claim  that  Kenshaw  should  pay  it  to  one  of  the  city's 
creditors.  If  Dowd  is  entitled  to  the  money  let  the  council, 
after  securing  a  modification  of  the  order  of  the  Circuit  Court 
permitting  its  treasurer  to  do  so,  order  it  paid  over  to  Dowd. 
If  it  declines,  let  Dowd  apply  to  the  Cucuit  Court  for  the 
enforcement  of  his  claim. 

While  this  appeal  was  only  perfected  by  Eenshaw  and 
Bowman,  all  prayed  and  were  allowed  an  appeal,  and  the  errors 
assigned  were  upon  behalf  of  themselves  and  the  other 
defendants  as  well.  While  there  was  no  formal  joinder  in 
error,  the  case  is  to  be  treated  under  the  statute  as  if  error 
had  been  joined.  In  such  case  the  appeal  may  be  treated  as 
bringing  the  case  for  all  the  defendants  below,  before  the 
court.    Hodson  v.  McConnel,  12  111.  170. 

Tlie  judgment  of  the  Circuit  Couit  is  reversed  and  cause 
remanded. 

Meversed  and  rema/nded. 
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The  People  ex  bel.  F.  G.  Cockrell 

V. 

James  H,  Wyatt. 

Quo  Warranto — Pleading — Not  Btmedy  for  Unlawful  Acts  (^Officer— 
Powers  of  Police  Magistrate — Extent  of  Jurisdiction^ 

1.  Upon  a  petition  in  a  quo  warranto  proceedtnflr,  charpring^  the  defend- 
ant with  holding  and  exercising,  without  warrant  in  law.  the  office  of 
pt>1ice  magistrate  and  justice  |0f  the  peace  in  East  St.  Louis,  in  St.  Clair 
county,  this  court  holds  that  a  plea,  alleging  in  substance  that  defendant 
was  a  duly  elected  and  qualified  police  magistnite  in  the  village  of  New 
Brighton,  in  the  same  county  of  St  Clair,  was  good  on  demurrer. 

2.  A  police  magistrate  may  lawfully  exercise  a  part  of  the  functions  of 
his  office  throughout  the  county  in  which  he  is  elected.  If  he  exceeds  his 
authority  the  proper  remedy  is  not  hj  quo  warranto. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Benjamin  H.  Canbt,  Judge,  presiding. 

The  information  charges  that  Wjatt,  appellee,  for  the 
space  of  twenty  days  now  last  past,  and  more,  in  the  county 
aforesaid,  at,  to  wit,  the  city  of  East  St.  Louis,  unlawfully 
has  held  and  executed,  and  still  does  hold  and  execute,  with- 
out any  warrant  or  right  whatsoever,  the  office  of  justice  of 
the  peace  or  police  magistrate  in  said  city  of  East  St.  Louis, 
of  which  said  office  said  Wyatt,  during  all  the  time  aforesaid, 
at,  to  wit,  the  city  of  East  St.  Louis  aforesaid,  upon  the  said 
people,  has  usurped  and  still  does  usurp,  to  the  damage,  etc. 

Second  count  charges  that  said  Wyatt  unlawfully  has  held 
and  executed,  and  still  does  hold  and  execute  without  any 
warrant  or  right  whatsoever,  the  office  of  justice  of  the  peace 
in  said  city  of  East  St.  Louis,  of  which  said  office  said  Wyatt 
during  all  the  time  aforesaid,  in  the  county  aforesaid,  upon 
the  said  people,  has  usurped  and  still  does  usurp,  to  the  damage, 
etc. 
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Third  count  charges  that  said  Wyatt  for  .twenty  days  last 
past  and  more,  in  the  county  aforesaid,  unlawfully  has  held 
and  executed,  and  still  does  hold  and  execute  the  office  of 
police  magistrate  in  the  city  of  East  St  Louis,  county  and 
State  aforesaid,  of  which  said  office  said  Wyatt,  during  all  the 
time  aforesaid,  in  the  county  aforesaid,  upon  the  said  people, 
lias  usurped  and  still  dojes  usurp,  t6  the  damage,  etc.;  prays 
the  consideration  of  the  court  in  the  premises  and  for  process 
against  Wyatt,  ^'  to  make  him  answer  to  the  said  people,  by 
what  warrant  he  claims  to  hold,  exercise  and  execute  the  office 
of  justice  of  the  peace  or  police  magistrate  aforesaid." 

To  this  information  defendant  tiled  an  amended  plea,  setting 
up  in  substance  that  on  June  26,  1888,  there  was  a  vacancy  in 
the  office  of  police  magistrate  for  the  village  of  New  Brighton, 
in  said  county,  caused  by  the  removal  of  one  Koester  from 
said  village,  who  had  been  elected  to  said  office,  and' was  hold- 
ing and  executing  the  same  up  to  the  time  of  such  removal, 
which  took  place  on  March  1,  1888;  that  an  election  was 
called  by  the  authorities  of  said  village  on  that  day  to  fill  such 
vacancy;  that  at  that  time  defendant  was,  and  has  continued 
to  be  a  resident  of  said  village,  a  citizen  of  the  United  States, 
and  above  the  age  of  twenty-one  years ;  that  defendant  was  a 
candidate  at  such  election  and  received  a  majority  of  the  votes 
cast  thereat  for  said  office,  and  that  the  term  for  which  he  was 
elected  will  not  expire  until  April  7, 1891;  that  within  twenty 
days  aft^r  such  election,  defendant  filed  his  oath  of  office  with 
the  county  clerk  of  St.  Clair  county,  and  also  his  official  bond, 
which  said  clerk  approved;  that  thereupon, on  June  30,  1888, 
the  governor  of  this  State  issued  his  commission  to  the  defend- 
ant as  such  police  magistrate,  and  defendant  then  took  upon 
himself  the  duties  of  said  office,  and  assumed  the  right  to 
exercise  the  powers  and  functions  thereof,  and  has  held  and 
maintained  said  office  in  said  village  ever  since,  as  he  well 
might  and  still  may,  under  the  warrant  and  by  the  authority 
aforesaid,  without  this,  that  defendant  has  usurped  said  office, 
or  does  now  usurp  the  same,  and  this  he  is  ready  to  verify. 

A  general  and  special  demurrer  to  this  plea  was  interposed, 
and  the  special  causes  assigned  are : 
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First,  That  said  amended  plea  is  the  eamo  as.  the  former 
piea  to  which  deinarrer  was  sustained. 

Second.  That  the  information  calls  npon  defendant  to 
show  bj  what  authority  he  exercises  the  office  of  justice  of 
the  peace  or  police  magistrate  in  the  city  of  East  St  Louis, 
county  of  St.  Clair  and  State  of  Illinois,  and  the  plea  that  he 
was  elected  police  magistrate,  in  the  village  of  New  Brighton, 
in  said  county  and  State  aforesaid,  is  not  responsive,  presents 
immaterial  issue,  amounts  to  non  "usurpavitj  and  presents  no 
defense  to  the  charge  in  the  information.  The  court  below 
held  the  plea  good,  and  the  people  electing  to  abide  by  the 
demurrer,  judgment  was  rendered  for  defendant  and  against 
the  relator,  for  costs,  whereupon  tliis  appeal  was  taken. 

Messrs.  JJLAsms  Sghaeffsb  and  F.  6.  Cockbell,  j[m>  se^ 
for  appellant 

Messrs.  Holdeb,  Flankigen  &  Millabd,  for  appellee. 

Green,  J.  Counsel  for  appellant  is  right  in  the  contention 
that  the  people  in  this  proceeding  are  not  called  upon  to 
prove  the  averments  of  the  information,  but  that  defendant 
must  disclaim  or  justify.  If,  as  in  this  case,  he  justifies,  he 
must  in  his  plea  set  out  and  specifically  aver  his  title  to,  and 
by  what  warrant  and  authority  he  exercises  the  powers  of  the 
office  he  is  alleged  to  have  usurped,  and  the  burden  is  cast 
upon  him  to  provo  the  truth  of  his  plea.  Kor  can  he  plead 
non  toaurpavit. 

Tested  by  these  rules  was  the  plea  good  ? 

The  record  discloses  that  this  amended  plea  was  not  the 
same  as  the  former  plea,  to  which  a  demurrer  had  been  sus- 
tained; hence  the  first  cause  for  demurrer  to  the  amended  plea 
was  not  well  assigned;  neither  is  the  amended  plea  a  plea 
which  amounts  to  non  usurpdvity  nor  does  it  cast  any  burden 
of  proof  upon  the  people,  but  concluding  with  a  verification, 
it  must  be  proven  by  the  defendant  We  hold  the  plea  good 
also  as  responsive  to  the  information  and  setting  up  a  com- 
plete justification.     The  several  counts  in  the  information  do 
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not  charge  defendant  with  claiming  to  be  a  justice  of  the 
peace,  or  police  magistrate  of  East  St,  LouiSy  but  with  exer- 
cising the  powers  of  a  justice  of  the  peace  and  police  magis- 
trate in  the  city  of  East  St.  Louis,  in  the  county  of  St.  Clair. 
He  ifl  charged  with  usurping  the  office  of  justice  of  the  peace 
or  police  magistrate,  and  is  called  upon  by  the  very  words  of 
the  information,  "  to  answer  the  said  people  by  what  warrant 
lie  claims  to  hold,  exercise,  and  execute  the  oiBce  of  justice 
of  the  peace  or  police  magistrate  aforesaid." 

This  amended  plea  by  apt  averments  sets  up  and  shows 
that  long  before  the  filing  of  the  information,  defendant  had 
been  lawfully  elected,  qualified  and  commissioned  as  police 
magistrate  for  the  village  of  New  Brighton,  in  St.  Clair 
county;  then  took  upon  himself  the  duties  of  said  office,  and 
assumed  the  right  to  exercise  the  powers  and  functions 
thereof,  and  has  held  and  maintained  said  office  in  said  village 
ever  since,  as  he  well  might,  and  still  may,  under  the  warrant  and 
authority  aforesaid.  If  this  plea  is  true  as  it  is  admitted  to  be 
by  the  demuri*er,  defendant  had  lawful  warrant  and  authority 
to  **hold,  exercise  and  execute  the  office  of  police  magistrate'* 
and  was  not  guilty  of  usurping  the  same ;  as  such  officer  liis 
official  powers  and  jurisdiction  throughout  St.  Clair  county 
was  co-extensive  with  those  of  a  justice  of  the  peace,  and  cer- 
tain of  those  powers  he  might  lawfully  exercise  and  certain 
official  acts  he  might  lawfully  perform  even  in  the  city  of 
East  St.  Louis,  it  being  in  St.  Clair  county;  and  if  the  defend- 
ant has  unlawfully  exercised  any  power,  or  done  any  official 
act  in  the  city  of  East  St.  Louis  which  he  had  not  the  lawful 
right  to  do  as  police  magistrate  for  the  villaga  of  New 
Brighton,  the  law  furnishes  ample  and  appropriate  remedy 
for  such  malfeasance,  but  not  by  quo  warranto.  That  is  a 
remedy  employed  to  test  the  actual  right  to  an  office  or  fran- 
chise, but  not  to  afford  relief  for  official  misconduct,  and  can 
not  be  employed  to  test  the  legality  of  the  official  action  of 
public  or  corporate  officei*8.  High  on  Ex.  Rem.,  2d  Ed.,  Sec. 
618;   The  People  v.  Whitcomb,  55  111.  176. 

The  demurrer  to  the  amended  plea  was  properly  overruled 
and  the  judgment  is  affirmed. 

Judgment  affinned. 
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City  of  East  St.  Louis  et  al, 

V. 

L.  M.  RuMSEY  Manufacturing  Company. 

ifunicipal  Corporation9 — Bill  to  Beform  Warrant  Dt'awn  on  Wrong 
Fund  in  Ci/y  Treasury — SeceBsary  Allegations  and  Proof, 

1.  Upon  a  bill  filed  to  reform  a  warrant  drawn  in  favor  of  complainant 
on  a  city  lre.i«ury,  but,  by  mbtiike,  dt^i^niatin^  the  wrong  fund  out  of 
which  the  warrant  <^hould  be  (xiid,  this  conrt  holds  that  thecomplainant  should 
hare  allej;^  and  proved  that  there  were  in  the  hands  of  the  treasurer,  funds 
appIicaMe  to  the  purpose,  sulScient  to  meet  the  order. 

2.  If  the  state  of  a  city *s  finances  are  such  that  its  council  can  not  law- 
fully authorize  the  L<isae  of  a  warrant  at  the  time  it  L«  issued,  a  court  of 
equity  will  not  reform  the  same  when  it  has  been  mlawfuJly  ordered  and 
inconecily  issued. 

[Opinion  filed  Febrnary  4,  1890.] 

Appeal  iroiw  the  Circnit  Court  of  St  Clair  County;  the 
lion.  WiL  C.  Snydkb,  Judge,  presiding. 

Mr.  F.  G.  CocKitELL,  for  app^ellants. 

Messrs.  R  W.  Kopikqukt,  C.  P.  Knispel  and  W.  P.  LAtnrrz, 
for  ap^H^llee. 

Philui^  J.  Tli:s  is  a  bill  to  reform  a  warrant  drawn  on 
the  city  tix\isurer  of  Ea>i  St  Louis,  in  favor  of  appellee,  ou 
the  orilor  of  the  citv  council-  The  facts,  as  averred  in  the 
bilU  dtow  tl.at  in  l^>t>  the  city  council  of  East  St  Louis 
}>assed  its  anr.ual  apprv^jriation  ordinances,  appropriating, 
amonj?  other  funds*  a  "  street  and  alley  fund,"  and  a  "  fire 
ap|vinuus  fiuivi,** 

Durinsr  tl.at  year  certain  hose  was  purchased  for  the  city 
and  tho  city  Ivoaiue  it.doStod  to  tlie  appellees  in  the  sum  of 

l^u  Jan;;i*ry  i):J^  1SS7,  a  warrant  was  issued,  signed  by  tlie 
nuaor  ir.:d  coiinteri^:i:nod  by  the  city  clerk,  for  $3,400,  which 
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warrant  ordered  the  p^yinent  of  that  snm  to  appellee  by  the 
city  treasurer.  The  warrant  directs:  "From  the  taxes 'of 
the  year  18S6,  appropriated  and  levied  for  the  street  and  alley 
fund,  when  collected  by  you,  pay,"  etc. 

The  bill  charges  that  the' city  clerk,  by  mistake,  drew  the 
warrant  on  the  street  and  alley  fund  instead  of  on  the  fire 
apparatus  fund,  and  that  by  reason  of  such  mistake,  payment 
was  refused.  Further  charges  that  Kenshaw  is  city  treasurer 
and  that  a  laro^e  sum  of  money  belonging  to  the  fire  apparatus 
fund  has  come  into  his  hands  as  treasurer,  but  the  amount 
thereof  complainant  is  unable  to  state,  and  chai-ges  insolvency 
of  John  W.  Renshaw.  The  bill  avers  the  city  is  and  has  been 
indebted  for  many  years  beyond  the  limit  of  five  per  cent,  and 
prays  that  the  mistake  in  the  warrant  be  corrected  so  that  it 
be  drawn  against  the  proper  fund,  and  an  injunction  be  issued 
restraining  the  treasurer  from  paying  out  any  of  the  fire 
apparatus  fund,  except  on  warrants  already  issued. 

The  court  decreed  a  reformation  of  the  warrant  and  made 
the  injunction  perpetual  as  to  any  part  of  the  fire  appai^atus 
fund  in  existence  at  the  time  of  the  original  injunction. 

There  is  in  this  record  no  proof  that  at  the  time  this  war- 
rant was  drawn  there  was  in  the  hands  of  the  city  treasurer 
any  money  belonging  to  the  fire  apparatus  fund;  nor  is  there 
any  averment  that  any  taxes  were  already  levied  by  the  city 
council  of  East  St.  Louis  for  the  payment  of  the  ordinary  and 
necessary  expenses  of  the  municipality. 

The  testimony  of  the  deputy  collector  shows  taxes  collected 
for  the  year  1886  for  the  city  of  East  St.  Louis  and  paid  over 
to  the  city  treasurer,  to  the  time  of  hearing  on  this  bill,  the 
sum  of  857,997.39.  He  further  testified  that  the  tax  levied 
was  $64,293.40.  The  appropriation  ordinance  offered  in  evi- 
dence appropriated  $113,056  for  all  necessary  expenses  and 
liabilities  of  the  city  for  the  fiscal  year  beginning  July  1, 
1886.  Of  this  amount  $7,000  was  appropriated  for  fire  appa- 
ratus, being  but  little  more  than  six  pey  cent  of  the  amount 
appropriated. 

The  amount  of  the  tax  levy,  even  to  admit  the  testiniony 
of  the  deputy  collector  as  being  sufficient  evidence  of  that 
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fact,  if  tax  anticipated,  and  warrants  drawn  in  accordance 
with  Section  2,  Ciiapter  146,  Revised  Statutes,  would  not 
authorize  the  issue  of  this  warrant  to  the  amount  of  $3,400. 
It  can  not  be  claimed  that  the  amount  of  the  tax  levy  as  appro- 
priated for  the  ''  iire  apparatus  fund  "  is  a  greater  per  cent 
tiian  the  pro|)ortion  the  fire  apparatus  fund  bears  to  the  wliole 
'  amount  appropriated.  The  proportion  of  the  "fire  appara- 
tus fund  "  would  be  less  than  $4,000,  and  tlie  percent  allowed 
by  Section  2  of  Chapter  146,  Revised  Statutes,  would  not 
authorize  an  anticipation  of  the  taxes  to  as  great  an  amount 
as  $3,000,  yet  this  warrant  is  for  $3,400. 

This  bill  IS  fatally  defective  in  not  averring  money  in  the 
hands  of  the  treasurer,  or  a  tax  levy  against  which  the  war- 
rant could  be  drawn  for  this  amount,  at  the  time  it  was  issued. 

Even  if  issued  to  be  paid  out  of  the  '^fire  apparatus  fund," 
one  of  these  two  facts  must  exist  or  it  would  be  invalid. 
Chapter  146,  Rev.  Statutes,  111. 

And  where  its  correction  is  sought  from  a  court  of  chan- 
cery, the  averments  of  the  bill  and  the  evidence  thereunder 
must  show  a  state  of  facts  that  authorized  its  issue  in  the  first 
place,  before  it  could  be  corrected. 

The  parol  declaration  of  the  mayor,  clerk  or  treasurer  can 
not  in  any  way  affect  the  rights  of  the  city. 

The  decree  can  not  be  sustained.  The  decree  is  reversed 
and  the  cause  remanded. 

Heveraed  a7id  remanded. 


Frank  O.  Miller  et  al, 

V. 

The  Robinson  Bank  et  al. 

Partnership — Insolvency  of— Priority  of  Partnership  and  Individual 
Creditors — W'hen  Individual  Creditors  have  Equal  Equity  with  Partner- 
ship Creditors  as  to  Partnership  Property  ^Judgment  Creditors— Con- 
teyance  Subject  to  Incumbrances. 
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1.  A  luortgage  executed  by  one  partner  on  bis  interest  in  partnernhip 
real  estate  as  security  to  a  party  signing  a  note  with  him  as  surety,  which 
note  was  used  in  the  purchase  of  an  interest  in  property  used  by  the  firni 
(the  surety  having  been  compelled  to  pay  the  note),  creates  a  valid  lien  in 
favor  of  the  surety  even  as  against  creditors  of  the  firm. 

2.  Where  two  of  three  partner.^  paid  in  cash  their  proportion  of  a  firm 
debt,  and  the  third  partner  gave  his  note  for  his  proportion,  which  note  w  as 
also  signed  by  sureties,  a  mortgage  given  by  this  partner,  to  secure  his 
sui-eties,  on  his  interest  in  firm  realty,  has  no  less  equity  than  a  lien  of  a  firm 
creditor. 

3.  A  clause  in  a  deed  providing  that  the  grantee  takes  subject  to  incum- 
brances on  the  interest  conveyed,  as  effectually  charges  the  land  conveyed 
with  the  ixicumbrance  of  the  mortgage  debt  as  if  the  grantee  expressly 
assumed  the  payment  of  the  debt 

4.  Where  the  amount  of  a  mortgage  is  deducted  from  the  purchase 
money  of  the  incumbered  property,  the  grantee  in  effect  undertakes  to  pay 
the  amount  of  the  purchase  money  represented  by  the  mortgage  to  the 
bolder  thereof  and  is  estopped  from  denying  the  validity  of  the  mortgage. 

5.  In  the  case  presented,  this  court  holds  that  the  intervening  petition  of 
judgment  creditors  was  properly  dismissed,  thoir  lien  being  subject  to  that 
of  the  original  complainant. 

[Opinion  filed  February  4,  1890.] 

In  EKROB  to  the  Circuit  Court  of  Crawford  County;  the 
Hon.  Wm.  C.  Jones,  Judge,  presiding. 

Newton  and  Wilkin  wore  the  owners  of  a  mill,  and  Wilkin 
sold  to  one  Dyer  an  undivided  one-third  interest,  and  Dyer 
executed  a  mortgage  on  that  one-third  interest  to  secure  the 
purchase  money,  and  became  a  member  of  the  firm. 

Dyer  died,  and  a  decree  of  foreclosure  was  entered  on  that 
mortgage,  and  on  the  20th  of  April,  1883,  under  that  decree, 
that  one-third  interest  was  sold. 

The  other  two-thirds  interest  was  then  owned  by  John 
Newton.  At  the  sale  made  under  the  decree  the  one-third 
interest  of  Dyer  was  hid  off  by  John  S.  Emmons,  by  an 
arrangement  between  Emmons  and  the  mortgagee  at  the  time 
of  the  master's  sale,  the  amount  for  which  the  one-third  inter- 
est was  sold,  being  $3,500,  and  that  was  satisfied  by  the  exe- 
cution of  a  note  by  Emmons  to  the  mortgagee  for  $2,000, 
which  was  secured  by  a  mortgage  on  a  farm  and  the  execu- 
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tion  of  a  further  note  by  Eminone  for  $1,500,  with  Willis 
Emmons  as  surety.  Shortly  ^fter  the  time  of  the  sale  under 
the  decree  of  foreclosure  John  S.  Newton,  who  then  owned 
a  two-thirds  interest  in  the  mill,  sold  and  conveyed  by  deed 
the  undivided  one-third  thereof  to  Frank  O.  Miller. 

At  the  time  of  the  execution  of  the  $1,500  note  Emmons 
promised  his  surety,  Willis  Emmons,  that  when  the  time  of 
redemption  expired  and  he  secured  a  deed  under  the  fore- 
closure sale  he  would  execute  a  mortgage  to  him  to  indem- 
nify him  from  loss  as  such  surety. 

Wlien  Xewton  and  Miller  .then  became  each  severally  the 
owner  of  the  undivided  one-third  of  the  mill,  Emmons 
holding  a  certificate  of  purchase  of  one-third  interest,  they 
formed  a  partnership  for  operating  the  mill  and  for  the 
purchase  and  sale  of  grain  (but  no  written  articles  of  co-part- 
nership were  entered  into)  and  went  into  possession  of  the 
mill. 

For  the  purpose  of  improving  the  mill,  they  contracted  for 
the  expenditure  of  a  large  sum  of  money  and  became  greatly 
indebted  to  the  Robinson  Bank  for  money  advanced. 

When  that  indebtcdnet^s  reached  the  sum  of  about  $5,400, 
the  Robinson  Bank  demanded  payment  from  the  several 
members  of  the  firm,  and  Newton  and  Miller  each  paid  the 
bank  the  sum  of  $1,800,  while  John  S.  Emmons  made  a  note 
to  the  bank  for  $1,800,  with  Wiley  Emmons  and  William 
W.  Walter  as  sureties  thereon. 

At  the  time  of  the  execution  of  that  note  he  promised  his 
sureties  that  when  the  time  of  redemption  expired  and  he 
secured  a  deed,  he  would  execute  a  mortgage  to  tliem  to 
indemnify  them  from  loss  as  such  siireties. 

After  the  time  of  redemption  expired  a  deed  was  made  by 
the  master  to  John  S.  Emmons,  who  then  executed  a  mort- 
gage on  September  1, 1884,  to  indemnify  Willis  Emmons  as  his 
surety  on  the  note  for  $1,500,  of  date  of  April  20,  1883,  and 
on  the  same  date  executed  a  mortgage  to  Wiley  Emmons  and 
W.  W.  Walter  to  indemnify  them  as  his  sureties  on  the  note 
for  $1,800,  of  date  August  28,  1883. 

In  each  case  the  property  in  the  mortgages  described  was 
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the  undivided  one-third  part  of  the  mill,  being  the  property 
conveyed  and  sold  by  the  master  under  the  decree  of  fore- 
closure. 

The  note  for  $1,500  made  by  John  S.  and  Willis  Emmons 
was  at  the  April  term,  1885,  of  the  Crawford  Circuit  Court, 
sued  on,  and  judgment  was  recovered  against  Willis  Emmons 
and  the  full  amount  of  that  judgment  paid  by  WilHa  Emmons, 
John  S.  paying  no  part  thereof. 

On  May  1,  1883,  Frank  O.  Miller  made  his  note  for  $5,500 
payable  at  the  Robinson  Bank,  to  Thos.  V.  Lamj»ort,  and  on 
the  22d  of  July,  1884,  Miller  executed  a  mortgage  to  Lamport 
on  his  undivided  one-third  interest  in  the  mill  property  to 
secure  the  note  for  $5,500.  Those  three  mortgages  were 
recorded  on  the  2d  day  of  September,  1884. 

On  September  2,  1884,  the  firm  of  Newton,  Emmons  & 
Miller  was  insolvent,  being  indebted  to  the  Robinson  Bank 
in  the  sum  of  $21,585.23;  to  the  John  T.Noyes  Manufacturing 
Company, $2,549.87;  to  the  George  F.  Smith  Middlings  Puri- 
fier Company,  $810;  to  P.  Ferrier  &  Son,  $1,020.13;  to  H.  D. 
Edwards  &  Co.,  $455.  Each  of  the  last  four  amounts  were 
evidenced  by  notes  due  September  3,  1884. 

The  Robinson  Bank  having  notice  of  the  existence  of  these 
several  mortgages,  and  seeking  to  collect  their  indebtedness  on 
September  2,  1884,  procured  the  execution  of  a  deed  by  John 
Newton  and  wife,  and  Frank  O.  Miller  and  wife,  conveying 
to  Abner  P.  Woodworth,  as  trustee  for  the  bank,  all  of  the 
interest  of  the  grantors  in  the  mill  property.  That  deed 
contains  this  clause:  "The  grantee  takes  subject  to  incum- 
brances on  the  interests  conveyed."  The  consideration  men- 
.tioned  in  that  deed  is  $5,333. 

On  the  same  day  Newton  and  Miller  confessed  judgment 
in  favor  of  the  Robinson  Bank  for  the  sum  of  $16,252. 

At  that  time  Emmons  refused  to  make  a  deed,  but  on 
September  4,  1884,  Emmons  and  wife  executed  a  deed  in  con- 
sideration expressed  in  the  deed  of  $3,333.33,  conveying  the 
undivided  one-third  interest  in  the  mill  property  to  Wood- 
worth,  as  trustee  for  the  bank,  and  on  the  same  day  confessed 
judgment  to  the  bank  for  $16,252,  the  same  as  that  of  New- 
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ton  and  Miller.  On  the  judgments  so  confessed  the  bank 
realized  by  sale  of  personal   property  the  sum  of  $6,380.06. 

On  January  14,  1885,  the  bank  gave  credit  on  their  books 
for  the  sum  of  $16,000  as  the  consideration  for  the  conveyance 
of  the  mill  property. 

At  the  March  term,  1885,  the  Robinson  Bank  filed  ifs  bill 
to  remove  cloud  from  and  quiet  title,  and  alleges  an  agreement 
for  the  sale  of  the  mill  and  the  purchase  of  the  mill  by  the 
bank,  and  that  the  conveyance  was  made  to  it  for  an  agreed 
consideration  of  $16,000. 

The  bill  charges  that  Miller,  at  that  time,  informed  the 
bank  that  his  intei-est  was  mortgaged  to  Thomas  V.  Lamport^ 
and  Emmons  also  informed  the  bank  that  his  interest  was 
mortgaged. 

The  bill  further  charges  that  the  said  several  notes,  secured 
by  the  said  several  mortgages,  were  given  for  individual  debts 
of  Emmons  aTid  Miller,  respectively,  and  that  the  debt  due  the 
bank  was  a  firm  debt,  and  alleges  that  the  mortgages  by 
Emmons  and  Miller,  respectively  made,  were  without  the 
knowledge  or  consent  of  Newton,  and  equitably  could  not  be 
paid  out  of  or  secured  by  firm  assets  until  the  firm  debts  were 
paid,  and  charges  the  three  mortgages  mentioned  were  a  cloud 
upon  the  title  of  the  Robinson  Bank,  and  asks  to  have  them 
canceled  and  set  aside. 

Willis  Emmons  filed  answer  and  cross-bill,  by  which  cross- 
bill he  sought  to  foreclose  his  mortgage. 

Thomas  V.  Lamport  tiled  answer  and  cross-bill  by  which 
cross-bill  he  sought  to  foreclose  his  mortgage. 

Wiley  Emmons  and  Wm.  Walter  filed  answer  alleging  the 
validity  of  their  mortgage. 

The  John  T.  Noyes  Manufacturing  Company,  the  G.  T. 
Smith  Middling  Purifier  Co.,  P.  Ferrier  &  Son  and  H.  D. 
Edwards  &  Co.,  filed  an  intervening  petition  asking  leave  to 
become  parties  defendant,  and  filed  answer  and  cross-bill ;  and 
by  their  cross-bill  allege  the  recovery  of  judgments  against 
Newton,  Emmons  &  Miller,  for  materials  furnished  in  repair- 
ing the  mill,  and  that  the  same  was  partnership  indebtedness, 
and  entitled  to  priority  of  payment  over  individual  debts,  from 
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the  proceeds  of  the  sale  of  firm  property,  and  charging  that 
the  debts  secured  by  mortgage  were  individual  debts,  and  that 
the  conveyance  by  deeds  as  made  to  the  bank  were  made  by 
John  Newton,  Frank  Miller  and  John  S.  Emnions  as  tenants 
in  common,  and  therefore  did  not  affect  a  conveyance  of  the 
mill  property  belonging  to  the  firm,  and  alleging  their  lien, 
respectively,  by  reason  of  their  respective  judgments,  was 
superior  to  any  claim  acquired  by  the  bank  or  by  the  mort- 
gagees. The  court  entered  a  decree  finding  the  debt  secured 
by  the  three  mortgages  were  individual  debts;  that  the  con- 
veyance made  to  the  bank  vested  the  title  to*  property  in  the 
bank  for  a  consideration,  $16,000,  and  that  the  property  of 
the  firm  must  first  be  applied  to  the  payment  of  firm  debts; 
that  the  mortgages  were  a  cloud  on  the  title  of  the  bank,  ajid 
decreeing  that  tlie  same  be  canceled,  and  enjoining  the  mort- 
gagees from  seeking  to  foreclose  their  mortgages  against  the 
mill  property,  and  dismissing  the  cross-bills  of  the  mortgagees. 
And  further  decreeing  the  title  vested  in  the  bank  was  prior 
and  superior  to  the  liens  of  the  judgments  of  the  intervenors, 
and  decreeing  a  dismissal  of  their  cross-bills.  The  defendants 
to  the  original  bill  sue  out  this  writ  of  error  and  assign  as 
error  the  decree  canceling  the  mortgages  and  dismissing  the 
cross-bills  of  the  mortgagees  and  judgment  creditors. 

Messrs.  Parker  &  ^Crowley,  for  plaintiffs  in  error  F.  O. 
Miller,  W.  S.  Emmons  et  al. 

The  money  borrowed  and  secured  by  the  mortgages  in  ques- 
tion was  for  the  purchase  money  of  the  premises,  and  in 
equity,  if  the  surety  paid  the  money  as  surety  or  furnished  the 
purchase  money,  they  should  be  subrogated  to  all  the  rights 
the  vendor  had  against  the  vendee,  and  they  have  a  superior 
equity  to  the  party  who  may  furnish  money  afterward,  espe- 
cially when  they  get  the  legal  title,  as  the  mortgagees  have  in 
this  case. 

This  case,  we  take  it,  falls  clearly  within  the  rule  announced 
by  the  Supreme  Court  in  Reeves  v.  Ayers,  38  111.  418. 

It  has  been  recently  held  by  the  Court  of  Appeals  in  New 
York,  that  where  a  judgment  was  obtained  against  theindivid- 
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ual  members  of  the  firm,  and  firm  real  estate  was  sold  on  the 
Siune,  the  title  thus  obtained  would  be  paramount  to  a  deed 
obtained  on  a  partnership  judgment  subsequently  obtained 
against  said  firm,  and  the  sale  of  the  same  real  estate  thereon. 
Davis  V.  Delaware  &  Hudson  Canal  Co.,  15  N.  E.  Heporter 
873. 

If  Willis  Emmons  paid  off  the  debt  to  Wilkin  for  the  pur- 
chase money  he  is  subrogated  to  all  the  right  Wilkin  had  to 
enforce  his  lien,  if  he  had  taken  no  security.  The  bank  was 
not  an  innocent  purchaser  for  it  knew  of  the  fact  that  John  S. 
Emmons  was  indebted  to  Wilkin  and  hence  is  not  to  be  pro- 
tected as  if  it  had  no  knowledge.  Lochenmeyer  v..  Fogarty, 
112  111.  672;  Rice  v.  Rice,  108  111.  199. 

In  this  case,  evidently,  the  Lamport  mortgage  was  at  the 
time  deducted  from  the  purchase  price,  and  therefore  the 
law  implies  a  promise  on  the  part  of  the  purchaser  to  pay 
the  mortgage.  Comstock  v.  Hitt,  37  III.  548;  Hammer  v. 
Johnson,  44  HI.  193:  Maher  v.  Lanft-om,  86  III.  513;  Darst 
V.  Bates,  95  111.  493;  Sands  y.  Church,  6  N.  Y.  347. 

And  if,  from  the  purchase  price,  Lamport's  mortgage  was 
deducted,  then  the  bank  owes  amount  so  deducted,  and  an 
action  at  law  would  be,  and  could  be,  maintained  to  recover 
same.  Burr  v.  Burr,  24  N.  Y.  178;  Trotter  v.  Hengle,  12  N- 
Y.  74;  Pretney  v.  Farnhaen,  67  Wis.  187;  Bolles  v.  Beach,  22 
N.  J.  Law,  680;  Wilson  v.  King,  23  N.  J.  Eq.  150;  Lamb  v. 
Tucker,  42  Iowa,  118;  Wayne  v.  Terry,  37  N.  J.  Law,  339; 
Heed  V.  Freeland,  30  N.J.  Eq.  591;  Truchell  v.  Means,  8  Bissell 
Cir.  Ct.  211;  Jones  v.  Farkes,  78  Indiana,  537;  Flagg  v.  Gelt- 
macher,  98  III.  293;  Drury  v.  Holden,  121  111.  130;  Rogers 
V.  Herron,  92  111.  583;  Lilly  v.  Palmer,  51  111.  331;  Fowler 
V.  Fay,  62  111.  375;  Henderson  v.  B^Ilew,  45  111.  322;  Essley 
V.  Sloan,  116  111.  391;  Bay  v.  Williams,  112  111.  91. 

The  bank  having  accepted  the  deed  with  condition,  "8ul> 
ject  to  incumbrances,"  waived  any  preferred  right  it  may  have 
had  over  the  mortgagees.  See  Mahaney  v.  Mackulren,  54 
Ind.  268. 

The  purchaser  acquired  no  greater  right  than  the  grantors 
had;  consequently,  if  Miller  and  Emmons  could  not  file  a  bill 
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to  set  aside  the  mortgages,  the  bank  could  not.  Jones  on 
Mortgages,  Sees.  632  and  1202;  Medley  v.  Elliott,  62  111.  532; 
"Waterson  v.  Kirkwood,  17  Kansas,  9;  see,  also,  Jones  on  Mort- 
gages, Sees.  744,  1489  and  1491;  Crawford  v.  Edwards,  33 
Mich.  354;  Miller  v.  Thompson,  34  Mich.  10. 

When  the  mortgage  debt  is  a  part  of  the  purchase  money, 
although  the  purchaser  has  not  entered  into  any  agreement 
to  pay  it,  he  is,  nevertheless,  bound  to  protect  and  indemnify 
the  grantor.  Jones  on  Mortgages,  Sees.  751,  752,  and  cases 
there  cited. 

Mr.  E.  E.  Newlin,  for  plaintiffs  in  error  John  T.  Noyes 
Manufacturing  Company  et  al. 

The  real  estate  and  mill  property  was  partnership  property. 
See  Story  on  Partnership,  Sees.  2,  82  and  96 ;  3d  Vol.  Kent's 
Com.  margin,  page  24,  tenth  edition;  Bopp  v.  Fox,  63  111. 
page  540;  Simpson  v.  Leech,  86  111.  page  286;  and  the  mort- 
gages given  thereon  by  Emmons  and  Miller  to  secure  their 
individual  indebtedness  are  void  as  to  these  complainants  in 
error,  for  one  partner  can  not  make  a  valid  mortgage  on  his 
interest  in  the  partnership  property,  without  the  knowledge 
and  consent  of  all  the  other  partners;  see  Smith  v.  Andrews, 
49  111.  page  28;  and  it  would  not  change  this  rule,  though 
money  loaned  to  one  partner  be  used  by  the  partnership  in 
partnership  business.  See  Story  on  Partnership,  Sees.  140  and 
367;  Liirs  Ex'rs  y.  Egan,  89  111.  609. 

That  the  real  estate  and  mill  property,  being  partnership 
property,  was  primarily  liable  for  the  payment  of  the  partner- 
ship indebtedness,  is  a  principle  of  law  well  settled.  Ladd  v. 
Griswold,  4  Gilm.  25;  Morrison  v.  Kurtz,  15  111.  193;  Rainey 
V.  Nance,  54  111.  29;  Adams  v.  Sturges,  55  HI.  468;  Simpson 
V.  Leech,  86  111.  286;  Nat'l  Bank  v.  Bank  of  Commerce,  94  III. 
271. 

The  facts  and  circumstances  in  this  case  all  go  to  show  that 
defendants  in  error,  as  part  of  the  consideration  for  the  con- 
veyance of  the  real  estate  and  mill  to  them  by  John  Newton 
and  wife,  Frank  O.  Miller  and  wife,  and  John  S.  Emmons  and 
wife,  assumed  and  agreed  to  pay  individual  debts  of  John 


468  Appellate  Courts  of  Illinois, 

Vol.  34.]  Miller  v.  Robinson  Bank. 

S.  Emmons  and  Frank  O.  Miller,  and  such  conveyance  was 
void  as  to  those  complainants  in  error,  they  being  partnership 
creditors  of  Newton,  Emmons  &  Miller,  and  shonld  be  set 
aside,  and  the  mortgages  given  on  said  property  by  Emmons 
and  Miller  to  secure  their  individual  indebtedness  are  also 
void  as  to  these  complainants  in  error. 

And  again,  the  conveyance  of  the  real  estate  and  mill  to 
defendants  in  error  by  John  Newton  and  wife,  Frank  O.  Mil- 
ler and  wife,  and  John  S.  Emmons  and  wife,  were  but  indi- 
vidual conveyances  of  their  partnership  property,  and  only 
conveyed  to  defendants  in  error  what  interest  the  grantors 
would  have  in  the  property  conveyed  after  the  partnership . 
debts  of  Newton,  Emmons  &  Miller  had  been  fully  paid. 
Bopp  v.  Fox,  63  111.  540;  Kosenstiel  v.  Gray,  112  III.  282; 
Trowbridge  v.  Cross,  117  111.  109. 

Messrs.  Callahan,  Jones  &  Lowe,  'attorneys  for  defend- 
ants in  error. 

The  fact  that  each  had  bought  and  held  the  legal  title 
to  a  certain  share  of  the  property,  did  not  make  it  individual 
property.  The  purpose  for  which  it  was  bought  and  the 
manner  of  its  use  determines  its  character.  Rainey  v.  Nance, 
54  111.  29 ;  Faulds  v.  Yates,  57  III.  416. 

It  will  not  be  questioned  that  property  so  bought,  held  and 
used  for  partnership  purposes,  is  partnership  property,  and  is 
to  be  treated  as  a  part  of  the  stock  in  ti'ade  of  the  partnership. 
Story's  Equity  Jurisprudence,  Sees.  674  to  683-1253  ;  Trow- 
bridge V.  Cross,  117  111.  109;  Bopp  v.  Fox,  63  111.  540; 
Eainey  v.  Nance,  54  111.  29. 

Rainey  v.  Nance  has  so  many  features  in  common  with 
this  case  that  we  invite  special  attention  to  it 

If  these  mortgages  of  Emmons  and  Miller  were  free  from 
any  suspicion,  or  fraudulent  act  or  intent,  as  they  are  not,  they 
would  only  convey  to  the  several  mortgagees  such  interest  in 
the  mortgaged  premises  as  might  remain  to  the  mortgagors 
after  the  payment  of  all  partnership  debts,  and  after  a  settle- 
ment between  the  partners  and  the  payment  of  the  balances 
that  should  be  found  due  from  one  partner  to  another.    Hill- 
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iard  on  Mortgages,  Vol.  1,  page  120,  note ;  Collyer  on  Partner- 
ship, Sees.  9,  20 ;  Railsback  v.  Lovejoy,  116  111.  448. 

The  use  of  partnership  property  to  pay  individual  debts  is 
beyond  the  scope  of  the  partnership,  and  it  can  not  be  so  used 
unless  by  consent  of  all  the  partners  expressly  given.  McNair 
V.  Piatt,  46  III.  213  ;  Smith  v.  Andrews,  49  111.  28  ;  Buchanan 
V.  Meisser,  105  Hi.  644. 

Partnership  real  estate  is  treated  as  personal  property  as 
between  partners  and  their  creditors.  Story's  Equity  Juris- 
prudence, Sees.  674  to  683 ;  Dyar  v.  Clark,  5  Metcalf,  662;  39 
American  Decisions,  697,  see  notes ;  Bucixanan  v.  Sumner,  2 
Barbour's  Ch.  165 ;   47  Am.  Dec.  365. 

Phillips,  J.  A  partnership  may  exist  by  verbal  agree- 
ment;  written  articles  are  not  necessary  to  constitute  it 

It  is  a  general  rule  that  when  a  partnership  and  its  members 
are  insolvent,  the  creditors  of  the  firm  have  a  superior  equity 
over  the  creditors  of  the  individual  members  of  the  co-part- 
nership, in  the  mai^shaling  and  distribution  of  the  partnership 
property. 

The  reason  of  the  rule  is  based  on  the  theory  that  the  part- 

^nership  fund  is  contributed  to.  by  the  creditors  of  the  firm, 

and  such  contributions  are  equitably  entitled  to  a  superior 

claim  over  those  who  have  not  aided  in  the  creation  of  the 

fund. 

But,  as  was  held  by  the  Supreme  Com't  in  Eeeves,  Stevens 
&  Co.  et  al.  V.  Mark  Ayres  et  al.,  38  111.  418,  *^  Cases  may  and 
do  arise  where  an  equal  or  superior  equity  may  be  created  in 
favor  of  a  creditor  of  a  member  of  the  firm,  as,  in  this  case, 
by  furnishing  the  capital  upon  which  the  business  was  com- 
menced. Mason's  money  .contributed  largely  to  the  means 
with  which  these  farms  were  purchased.  For  aught  that 
appears  Mason's  money  contributed  alone  to  their  purchase, 
and,  if  so,  natural  justice  would  say  that  his  claim  was  superior 
to  that  of  plaintiff  in  error. 

"  If  Mason's  money  purchased  these  lands,  and  plaintiffs  in 
error  afterward  gave  credit  to  the  firm,  we  are  unable  to  see 
that  they  should  be  preferred  in  payment  of  this  fund." 
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The  purchase  by  John  S.  Emmons,  at  the  master's  sale,  of 
property  to  constitute  and  create  a  part  of  the  partnership 
fnnd,  was,  by  the  execution  of  a  note  for  $1,500  on  which 
Willis  Emmons  was  surety,  which  note  was  afterward  sued  on 
aild  collected  from  Willis  Emmons  and  was  the  creation  ^^ 
Umto  of  partnership  assets  and  the  promise  to  indemnify  the 
surety  by  executing  a  mortgage  on  the  interest  of  that  part- 
ner in  the  firm  propei-ty,  afterward  carried  out  by  the  exe- 
cution of  a  mortgage;  and  placing  the  same  on  record  before 
any  other  lien  attached,  would  give  a  superior  lien  to  the 
mortgagee. 

And  the  maxim,  ''Where  there  are  equal  equities  the 
first  in  order  of  time  shall  prevail,"  is  applicable. 

The  equity  of  one  who  aids  in  creating  the  partnership  fund 
at  the  commencement  of  the  partnership,  is  not  less  than  one 
who,  by  becoming  a  creditor  of  the  firm,  has  contributed  to 
its  creation.  Reeves,  Stevens  &  Co.  et  al.  v.  Ayres  et  al., 
eupra.  It  was  error  to  decree  the  cancellation  of  the  mort- 
gage to  Willis  Emmons  and  dismiss  his  cross-bilL 

The  $5,400  advanced  by  the  bank  to  the  firm  to  pay  for 
improvements  in  the  mill  created  a  partnership  liability  from 
the  firm  to  the  bank,  and  the  execution  of  a  note  to  the  bank 
by  one  of  the  partners,  and  the  giving  of  personal  security 
on  that  note  did  not  destroy  the  equitable  character  of  the 
debt. 

Wiley  Emmons  and  William  W.  Walter,  by  becoming 
security  on  that  note,  became  security  for  a  debt  that  was 
equitable,  owing  by  the  firm. 

The  execution  of  a  mortgage  by  one  member  of  the  firm  to 
indemnify  the  sureties  on  that  note,  would  not  make  the 
eqmty  of  such  sureties  inferior  to  the  equity  of  creditors  of 
the  firm. 

It  was  error  to  decree  the  cancellation  of  the  mortgage  to 
Wiley  Emmons  and  William  W.  Walter.  The  title  acquired  by 
the  bank  was  by  the  execution  of  the  deeds  made  by  Newton 
and  Miller,  and  by  Emmons.  At  the  time  of  the  execution 
of  those  deeds  the  bank  had  knowledge  of  the  existence  of 
the  mortgages. 
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The  bank  accepted  a  deed  from  Miller  with  full  knowledge 
of  the  existence  of  the  mortgage  from  Millel*  to  Lamport,  and 
accepted  that  deed  with  a  recital  therein—"  The  grantee 
takes  sabject  to  incnmbranccs  on  the  interest  conveyed." 
By  that  acceptance  of  the  deed,  reciting  tliat  the  grantee 
should  take,  subject  to  incumbrance,  the  land  conveyed,  it  is  as 
effectually  charged  with  the  incumbrance  of  the  mortgage  debt 
as  if  the  purchaser  had  expressly  assumed  the  payment  of  the 
debt,  or  had  himself  made  the  mortgage  on  the  land  to  secure 
it  Sweetzer  v.  Jones,  35  Vt  317;  Cobb  v.  Dyer,  69  Maine, 
494;  Fuller  v.  Hunt,  48  la.  163;  Manwarring  v.  Powell,  40 
Mich.  371;  Berry  v.  Whitney,  40  Mich.  65;  Briscoe  et  al.  v. 
Power,  47  111.  447. 

The  amount  of  an  existing  mortgage  having  been  deducted 
from  the  purchase  money  of  the  incumbered  property,  the 
grantee  in  effect  undertakes  to  pay  the  amount  of  the  pur- 
chase money  represented  by  the  mortgage  to  the  holder  of  it, 
and  is  estopped  to  deny  its  validity  as  if  he  had  agreed  to  pay 
it  Johnson  v.  Thompson.  129  Mass.  398;  Tuite  v.  Stevens, 
98  Mass.  305;  Freeman  v.  Auld,  44  N.  Y.  50. 

The  claim  of  the  bank  against  Newton,  Emmons  &  Miller 
being  $21,585.^3,  when  the  bank  received  the  conveyance 
made  by  Kewton  and  Miller,  and'  then  took  a  confession  of 
judgment  by  Newton  and  Miller  for  $16,252,  it  is  apparent 
that  they  credited  Newton,  Emmons  &  Miller  with  the  dif- 
ference between  the  amount  of  their  debt  and  the  amount  for 
which  they  took  a  confession  of  judgment,  and  that  difference 
would  be  $5,333.23. 

The  evidence  shows  that  the  price  agreed  on  for  the  mfll 
was  $16,000  at  the  time  that  conveyance  was  made.  And 
however  the  property  was  regarded,  as  being  held  as  fiim 
property,  or  held  by  the  partners  as  joint  tenants  or  tenants  in 
common  at  the  time  the  deed  was  executed,  it  is  apparent  the 
bank  at  that  time  treated  the  mortgage  as  an  incumbrance  on 
the  interest  of  Miller,  and  credited  the  firm  with  the  amount 
of  the  incumbered  interest  of  Newton,  which  was  $5,333.33, 
although  the  consideration  expressed  in  the  deed  was  $5,333; 
and  we  can  not  escape  the  conclusion  that  the  bank  dealt  with 
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the  property  as  though  it  was  held  by  the  members  of  the 
firm  as  joint  tenants  or  tenants  in  common. 

By  the  testimony  of  Miller  and  Lamport,  it  is  claimed  that 
the  money  so  advanced  by  Lamport  to  Miller  was  nsed  by 
Miller  in  purchasing  the  one-third  interest  in  the  mill,  and  in 
}>aying  for  improvements  made  on  the  mill  property. 

If  such  be  the  fact,  then  what  is  said  with  reference  to  the 
mortgage  of  Willis  Emmons,  would  be  equally  applicable  to 
the  Lamport  mortgage. 

The  good  faith  of  the  Lamport  mortgage  is  denied  in  the. 
bill  and  is  in  issue.  Lamport  refused  to  answer  questions  as 
to  the  source  from  which  he  derived  the  money  advanced  to 
Miller,  it  being  insisted  that  he  had  derived  the  money  from 
Miller  or  Miller's  wife.  We  do  not,  from  the  evidence  in  this 
record,  express  any  opinion  on  the  good  faith  of  the  Lamport 
mortgage. 

The  decree,  however,  does  not  find  it  fraudulent  in  fact,  but 
proceeds  solely  on  the  theory  that  it  was  an  individual  debt, 
and  therefore  cancels  the  mortgage  and  dismisses  the  cross- 
bill of  Lamport. 

From  the  nature  of  the  conveyance,  the  recital  in  the 
deed  made  by  Newton  and  Miller  to  the  bank,  the  proof 
in  this  record,  and  the  finding  as  made  by  the  court  with  the 
relief  decrees,  we  hold  the  court  erred  in  canceling  the  Lam- 
port mortgage  and  dismissing  the  cross-bill  of  Thomas  V. 
Lamport.  If,  however,  that  mortgage  was  fraudulent  and 
Lamport  did  not  loan  the  money  to  Miller,  the  bank  has  such 
an  equity  that  the  recital  in  the  deed  could  not  be  held  to 
preclude  the  bank  from  having  the  mortgage  canceled,  as  the 
position  of  the  bank  with  reference  to  the  property  conveyed 
would  be  different  from  a  grantee  taking  without  auy  equita- 
ble' interest  other  than  that  derived  fiolely  from  tlie  convey- 
ance and  the  recitals  therein. 

The  title  acquired  by  the  bank  by  the  conveyance  made  by 
Newton  and  Miller,  and  that  of  Emmons,  vested  in  the  bank 
all  of  the  interest  of  the  firm  and  the  respective  members 
thereof,  except  as  to  incumbrances  with  equal  equities. 

If  the  Lamport  mortgage  was  fraudulent,  and  the  note  was 
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without  consideration,  the  bank's  equities  being  such  that  for 
fraud  in  fact,  it  may  have  the  Lamport  mortgage  canceled,  it 
would  take  the  title  to  tlie  mill  subject  only  to  the  mortgage 
of  Willis  Emmons,  and  that  of  Wiley  Emmons  and  William 
W.  Walter,  the  good  faith  of  which  last  two  mortgages  is  not 
in  issue.  The  title  thus  acquired  by  the  bank  was  prior  to  the 
liens  of  the  intervening  judgment  creditors. 

The  claims  on  which  the  interveners  recovered  judgment 
were  in  their  nature  of  equal  equity  with  that  of  the  bank. 

The  conveyance  to  the  bank,  whether  made  by  the  members 
of  the  iirm  as  a  firm  as  tenants  in  common,  or  as  joint  tenants, 
can  notchange  the  equities  of  the  bank,  that  title  being  acquired 
before  the  lien  of  the  judgment  iu  favor  of  the  interveners 
attached.  The  right  acquired  by  the  bank  with  reference  to 
the  mill  property  is  superior  to  the  lien  of  the  judgment 
creditors,  it  having  been  more  vigilant  than  they. 

The  maxim  that  ''Equity  aids  the  vigilant  and  not  those 
who  slumber  on  th^ir  rights,"  may  be  invoked  by  the  bank 
for  its  protection. 

There  was  no  error  in  dismissing  the  cross-bill  of  the  judg- 
ment creditors. 

The  decree  is  in  part  affirmed  and  in  part  reversed,  and  the 
cause  is  remanded. 

Affirmed  in  part  a?hd  reversed  in  pa/rt. 


Andrew  J.  Mann 

V. 

JuDAH  E.  Edwards. 


84    478 
138s    10 


Contractu— Joint  and  Several — Action  on— Plea  ({f  Non  Est  Factam — 
Former  Adjudication, 

A  jadgtnent  in  favor  of  two  obligors  in  a  joint  and  seyerai  contract,  in 
an  action  thereon  is  a  bar  to  a  subsequent  suit  on  the  same  against  one  of 
the  obligors. 

[Opinion  filed  February  4,  1890.] 
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In  krbok  to  the  Circuit  Court  of  WilliamBon  County;  tlie 
Hon.  OuvEB  A.  Habxsb,  Judge,  presiding. 

Prior  to  1882  the  firm  of  Mann  &  Edwards  were  owners 
of  mill  property  in  Marion,  Illinois.  That  firm  was  A.  J- 
Mann  and  O.  M.  Edwards,  Edwards  owning  two-thirds  and 
Maun  one-tliird  interest  in  the  mill;  Judah  E.  Edwards  pur- 
chased of  C.  M.  Edwards,  Iicr  hnsband,  a  one-third  interest  in 
the  mill.  C.  M.  Edwards  died  iutestate,  and  the  milling 
business  was  conducted  by  Jolm  D.  Edwards,  the  son  of  C. 
M.  Edwards,  and  by  A.  J.  Mann.  They  being  involved, 
Mann  sold  and  conveyed  his  interest  to  Judah  K  Edwards. 
The  payment  for  Mann's  interest  in  the  mill  property  was  to 
be  made  by  Mrs.  Edwards,  by  the  payment  of  numerous  debts 
mentioned  in  a  conti*act  made  between  the  parties,  which  debts 
were  owing  by  Mann  &  Edwards.  One  debt,  owing  to  Pace, 
Goddard  &  Co.,  for  about  $450,  was  not  mentioned  in  that 
agreement,  and  was  subsequently  inserted  in  the  absence  of 
Mrs.  Edwards.  The  controversy  was  as  to  whether  she  had 
assented  to  it  in  person  or  by  her  agent,  or  not.  The  contract 
as  originally  made  was  signed  by  Judah  E.  Edwards  and  John 
D.  Edwards  of  the  first  part,  and  A.  J.  Mann  of  the  second 
part. 

This  suit  is  brought  on  that  contract  so  tnade  between  Mann 
of  the  one  ()art,  and  Judah  E.  and  John  D.  Edwards  of  the 
other  part.  The  defendant,  Judah  E.  Edwards,  pleaded  noii 
eat  factum  and  also  pleaded  former  recovery.  The  evidence 
shows  that  at  the  November  term,  1884,  suit  was  instituted  by 
A.  J.  Mann  against  Judah  E.  Edwards  and  John  D.  Edwards 
in  an  action  of  assumpsit  on  the  same  conti-act  involved  in 
this  case,  seeking  a  recovery  for  the  same  matter  as  here 
involved,  on  which  there  was  a  trial,  a  verdict  and  judgment 
for  defendant.  Upon  the  trial  of  the  present  action  in  the 
court  below  verdict  and  judgment  were  for  the  defendant. 
Plaintiff  sues  out  his  writ  of  error  and  brings  the  record  to 
this  court 

Mr.  W.  H.  Wardbb,  for  plaintiff  in  error. 

A  judgment  in  tho  proceeding  against  two  defendants  on  a 
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joint  and  several  contract  is  not  a  bar  to  a  subsequent  suit 
against  one  of  the  defendants,  the  plaintiff  being  unsuccessful 
in  the  first  suit.  People  v.  Harrison,  82  111.  86;  Freeman  on 
Judgments,  Sec.  235;  1  Greenl.  Ev.,  Sec.  539  a;  Moore  v. 
Kogers,  19  111.  348;  Bigelow  on  Est.,  2d  Ed.,  53,  54. 

Where  all  of  the  makers  of  a  joint  and  several  contract  are 
sued  jointly,  the  issue  is  not  the  same,  that  is,  where  the  suit  is 
against  one  of  the  makers  alone.  Where  several  parties  are 
made  defendants  in  an  action  ex  contractUy  the  recovery  must 
be  against  all  that  are  served,  or  appear  to  the  suit,  or  there 
can  be  a  recovery  against  none,  unless  there  is  some  personal 
defense  put  in,  as  minority,  bankruptcy,  and  the  like,  as  to 
some  of  the  defendants.  Kussell  v.  Hogan,  1  Scam.  552; 
Faulk  v.  Kellums,  54  111.  191;  Felsenthal  v.  Durant,  86  111. 
232. 

When  the  plaintiff  sues  all  the  makers  he  thereby  treats 
them  as  joint  makers,  and  the  rule  as  to  joint  contracts  pre- 
vails. Where  the  principle  of  res  adjudicata  is  invoked  it  is 
indispensable  that  the  parties  in  the  two  suits  shall  be  the 
same.     McCormick  v.  Bauer,  122  111.  579. 

In  the  record,  admitted  improperly  as  evidence,  as  we 
claim,  the  parties  are  not  the  same  as  in' this  suit;  neither  is 
there  an  identity  as  to  the  issue  tried.  The  issue  in  the  first 
suit,  requiring  the  plaintiff  to  prove  two  defendants  jointly 
liable,  is  not  identical  with  a  suit  wherein  the  plaintiff  allege;^ 
the  liability  of  one  defendant 

Messrs.  F.  M.  Yoijngbix>od,  J.  C.  Edwabds  and  James  M. 
Washbubne,  for  defendant  in  error. 

Phillips,  J.  Two  questions  are  presented  by  this  record. 
One  on  the  plea  of  non  eat  fa^stum.  While  there  is  a  sharp 
conflict  in  the  evidence,  we  can  not  hold  that  it  preponderates 
in  favor  of  plaintiff  in  error  on  that  issue. 

It  is  clear  that  the  trial  court  was  warranted  in  finding  for 
the  defendant  under  the  evidence  in  the  cause.  The  fact 
that  the  written  contract  sued  on  in  this  case,  signed  by 
John  D.   and  Judah  E.  Edwards  of  the  one  part,  and   A. 
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J.  Mann  of  the  other,  was  sued  on  in  a  court  of  competent 
jurisdiction  by  this  plaintiff,  against  the  defendant,  Jndah  E. 
Edwards,  in  this  ease,  and  then  impleaded  with  John  D. 
Edwards,  and  on  trial  of  that  suit  a  verdict  was  entered  for 
defendants  on  the  same  subject-matter  as  here  involved, 
between  the  same  parties  as  here,  and  in  the  same  relation  to 
each  other,  except  that  John  D.  Edwards  was  then  impleaded 
with  Judah  £.  Edwards,  is  a  conceded  fact.  It  must  be  held 
that  the  recovery  in  that  case  in  favor  of  Judah  E.  and  John 
D.  Edwards,  on  this  same  contract,  is  a  complete  bar  against  a 
recovery  for  the  same  subject-matter  on  the  same  contract 
against  Judah  E.  Edwai-ds,  as  the  conti*act  was  joint  and 
several. 

We  find  no  error  in  the  record.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  M.  Stockebt 

V. 

Mackey,  Nisbet  &  Co. 

Landlord  and  Tenant — Leased  Ground — Building  upon — Pnvilege  of 
Removal — Pleading — Commoth  Counts* 

Evidence  under  common  counts  in  assumpsit  held  to  have  been  inadmissi- 
ble  to  sustain  a  recovery  by  the  owners  of  a  house,  which  was  personal 
property,  agaimt  a  party  who  had  tortiously  removed  the  same. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Jasper  County;  the  Hon. 
Wm.  C.  Jones,  Judge,  presiding. 

Kinsel  <fe  Barker  bought  of  8.  R.  Barker  material  to  erect 
a  storehouse  on  a  village  lot  in  Falmouth.  Their  title  to  the 
lot  was  a  lease  for  the  term  of  one  year,  made  to  them  by 
Langel.     The  lot  was  leased  and  storehouse  built  with  privi- 
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le^  to  remove  same.  The  money  for  tlie  material  became 
due  November  10,  1886,  and  on  the  12tli  of  March,  1887, 
S.  E.  Barker  filed  a  petition  in  the  Jasper  Circuit  Court  to 
enforce  a  material-man's  lien.  On  tlie  4th  of  April,  1887,  a 
declaration  was  filed,  with  a  proper  affidavit  of  the  execfition 
and  delivery  of  the  note,  and  judgment  confessed  by  Kinsel 
&  Barker  in  favor  of  Mackoy,  Nisbet  &  Co.  for  $112.47. 
Execution  issued  on  that  judgment  on  the  date  of  its  rendition, 
and  the  same  was  levied  on  the  store  building  as  personal 
property,  and  on  the  3d  of  May,  1887,  the  property  levied 
on  was  sold  by  the  sheriff  to  Mackey,  Nisbet  &  Co.  for  the 
sum  of  $80,  and  possession  delivered. 

On  May  20,  1887,  tlie  petition  for  material-man's  lien  was 
dismissed  as  to  Langel;  the  court  found  the  amount  due 
from  Kinsel  &  Barker  to  be  $42.20,  ajid  decreed  the  same  as 
a  lien  on  the  storehouse  and  directed  its  sale,  and  directed  the 
master  to  deliver  possession,  but  provided  for  no  redemption, 
and  witli  no  finding  as  to  an  interest  in  the  land. 

On  July  29,  1887,  the  master  in  chancery  under  that  decree 
sold  the  storehouse  to  Joseph  M.  Stockert,  who  Jiad  been 
present  and  bid  at  the  execution  sale.  The  building  was 
vacant  and  unoccupied.  After  the  purchase  Stockert  removed 
the  building  to  another  lot;  its  value  was  about  $200. 
Mackey,  Nisbet  &  Co.  brought  suit  against  Stockert  in  action  of 
assumpsit  and 'filed  a  declaration  containing  only  the  common 
counts.  Verdict  and  judgment  for  plaintiff,  and  defendant 
brings  the  record  to  this  court  by  appeal  and  assigns  as  error 
the  entering  the  judgment  and  the  insufficiency  of  the  proof  to 
sustain  the  verdict,  and  that  the  evidence  could  not  sustain 
a  verdict  and  judgment  under  the  pleadings  iu  the  case. 

Mr.  J.  M.  Honey,  for  appellant. 

Messrs.  Gibson  &  Johnson,  for  appellees. 

Phillips,  J.  Tlie  appellees,  claiming  to  own  a  house  which 
was  personal  property,  claim  the  same  was  tortiously  removed 
by  appellant,  and  seek  to  recover  the  value  of  the  house  under 
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a  declaration  containing  the  common  counts  only.  Conced- 
ing the  facts  to  be  as  claimed,  tlie  evidence  would  not  be 
admissible  and  would  not  authorize  a  verdict  under  the  com* 
mon  counts  in  assumpsit.  The  facts  proven  were  not  admissi- 
ble under  the  declaration.  Tlie  verdict  and  judgment  can 
not  be  sustained. 

The  judgment  is  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


James  Dial 

V. 

W.  T,  Peterson. 


Replevin — Conditional  Sale — Sale  by  Vendee  to  Innocent  Third  Party — 
Notice. 

In  an  action  of  replevin  brought  by  the  vendor  of  a  pair  of  mules  against 
a  purchaser  of  the  name  from  his  vendee,  claiming  that  the  title  of  the 
mules  was  in  plaintiff  because  of  an  unpaid  balance  on  the  original  pur- 
chase price,  the  sale  having  been,  as  claimed,  conditional,  this  court  holds 
that  there  was  no  sufficient  evidence  to  show  that  the  defendant  was  other 
than  a  bona  fide  purchaser,  and  that  the  plaintiff,  having  put  it  out  of  his 
power  to  return  the  property  received  by  him  in  part  payment  for  the  mules, 
could  not  rescind  the  sale  and  therefore  could  not  maintain  replevin. 

[Opinion  filed  February  4,  1890.] 

In  errob  to  the  Circuit  Court  of  Jefferson  County;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 

Messrs.  W.  H.  Geejon  and  C.  H.  Burton,  for  plaintiff  in 
error. 

Messrd.  Albert  Watson  and  Geo.  B.  Leonard,  for  defend- 
ant in  error. 

.  Green,  J.  Defendant  in  error  brought  replevin  against 
plaintiff  in  error  to  recover  two  mules,  claiming  to  be  the  owner. 
On  the  trial  the  jury,  by  their  verdict,  found  the  property  to  be 
in  defendant  in  error.     Judgment  was  entered  for  him,  and 
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defendant  sued  out  this  writ  of  error  to  reverse  it  If  we 
give  the  construction  to  the  evidence  most  favorable  to  Peter- 
son, as  to  the  transaction  by  which  he  parted  with  the  mules,  it 
appears  in  April,  1886,  one  Riley  Williams  came  to  Peterson  to 
trade  a  horse  and  mare  for  them.  It  was  then  agreed  Will- 
iams was  to  take  the  mules  and  Peterson  was  to  take  in 
exchange  the  horse  and  mare  and  dispose  of  them  as  his  own. 
He  retained  the  possession  of  them.  Williams  took  the 
mules  and  was  to  give  Peterson  a  chattel  mortgage  on  them 
within  a  week,  to  secure  $60  boot  money.  He  returned  to 
Peterson  within  the  time  with  the  mules,  but  failed  to  exe- 
cute the  chattel  mortgage,  and  Williams  then  again  took  the 
mules  away  with  Peterson's  consent,  and  they  were  to  be  the 
property  of  Peterson  until  such  chattel  mortgage  was  exe- 
cuted. No  time  was  fixed  when  this  was  to  be  done,  and 
Peterson  testifies  he  didn't  care  whether  Williams  ever  did  it. 
Williams  kept  and  used  the  mules  as  his  own  from  that  time 
until  August,  1886,  when  he  traded  them  as  his  own  property 
to  Dial,  receiving  two  mares  and  a  colt  in  exchange.  We  do 
not  find  from  the  evidence  tliat  Dial  then  had  any  notice  of 
Peterson's  lien  upon  the  mules  that  aflFected  the  title  he  got 
from  Williams,  or  tainted  the  transaction  with  fraud  or  bad 
faith  on  the  part  of  Dial. 

In  the  case  of  Gosney  v.  Frost,  27  111.  53,  there  was  quite 
as  strong  evidence  of  the  alleged  notice  to  the  purchaser,  of 
title  in  a  pei-son  other  than  his  vendor,  as  is  disclosed  in  this 
record,  of  notice  to  Dial,  and  the  Supreme  Court  held  the 
evidence  insufficient  to  establish  the  fact  of  such  notice  as 
would  put  the  purchaser  on  inquiry,  or  affect  his  title.  The 
facts  in  the  cases  cited  by  defendant  in  error  on  the  question 
of  notice  are  so  different  in  respect  to  the  character  of  the 
litigation,  and  the  form  and  kind  of  notice,  that  those  cases  - 
are  not  in  point  liere.  The  transaction  between  Peterson  and 
Williams  was  not  a  bailment,  but  was  either  a  conditional  sale, 
or  an  absolute  sale  with  a  verbal  agreement  between  the  parties 
to  the  ti'ansaction  that  Peterson  was  to  have  a  lien  on  the 
mules  for  $60,  and  was  accompanied  with  a  delivery  of  the . 
possession  of  the  property  to  Williams. 
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If  it  was  a  condition  of  the  contract  that  the  seller  was  to 
receive,  upon  delivery,  a  note,  or  security  for  payment  at 
another  time,  he  may  dispense  with  that  condition,  and  it 
will  be  deemed  waived  by  a  voluntary  and  absolute  delivery 
without  a  concurrent  demand  of  the  security.  But  if  the 
delivery  in  that  case  be  accompanied  with  a  declaration  on 
the  part  of  thQ  seller  that  he  should  not  consider  the  goods 
as  sold  until  the  security  be  given,  or  if  that  be  the  implied 
understanding  of  the  parties,  the  sale  is  conditional,  and  the 
property  does  not  pass  by  the  delivery  as  between  the  original 
parties,  though  as  to  subsequent  bona  fide  purchasei'S  or  cred- 
itors of  the  vendor  the  conclusion  might  bo  different  2d 
Kent's  Com.,  Sec.  497;  Brundage  v.  Camp,  21  111.  330  ;  Van 
Duzor  v.  Allen,  90  111.  602.  If  the  transaction,  then,  was  a 
conditional  sale,  and  Dial,  the  vendee  of  Williams,  was  ^iona 
fid'C  purchaser,  as  we  find  him  to  be  from  the  evidence  in  this 
record,  these  authorities  would  sustain  hisiitle  to  the  mules 
in  controversy;  and  it  also  seems  to  us  there  would  be  another 
reason  why  Peterson  could  not  be  permitted  to  rescind  the 
sale.  According  to  his  own  version  he  received  as  part  pay 
for  the  mules  a  horse  and  a  mare,  and  was  to  be  secured  for 
only  a  part  of  the  consideration.  At  the  time  he  demanded 
the  mules  of  Dial  he  had  disposed  of  the  said  horse  and  mare 
and  thus  by  his  own  act  had  made  it  impossible  to  restore 
thom  and  place  his  vendee  in  the  same  condition  as  when  tlie 
contract  was  made.  "A  party  can  not  rescind  a  contract  of 
sale  and  retain  the  consideration."  Buchanan  v.  Iloney,  12 
111.  336.  If  tlie  transaction  between  Peterson  and  Williams 
was  a  sale,  with  a  verbal  agreement  between  them  that  the 
former  was  to  have  a  lien  on  the  mnles  for  $60,  this  was  in 
the  nature  of  a  pledge,  to  enforce  wliich  the  property  pledged 
should  have  been  retained  in  the  possession  of  Peterson;  but 
parting  with  the  possession  to  Williams,  his  debtor,  he  lost  the 
lien  as  against  Dial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  aiid  remanded. 
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James  R.  Long 

V. 

The  People. 

JsmuJt^Deadly  Weapon — Affidavit  for  Confinuanee — Absence  of  Wit' 
ness — Supplying  Copy  of  Information — Criminal  Law, 

1.  Tn  a  proceeding  by  information  for  assault,  the  court  below^  properly 
overruled  a  motion  for  a  continuance,  the  affidavit  therefor  being  clearly 
insufficient. 

2.  The  state *8  attorney  may  properly  supply  a  copy  of  the  information 
when  the  original  has  been  lost  from  the  files. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  County  Court  of  Jasper  County;  the 
Hon.  JosBPH  B.  CeowlbYj  Judge,  presiding. 

Messrs.  Gibson  &  Johnson,  for  appellant. 

Mr.  Chables  A.  Davidson,  for  appellees. 

Phillips,  J.  An  information  was  filed  in  the  County 
Court  of  Jasper  County,  charging  the  Appellant  with  assault 
with  a  deadly  weapon,  with  intent  to  inflict  bodily  injury,  no 
considerable  provocation  appearing.  The  first  error  assigned 
is  that  the  court  erred  in  refusing  to  *grant  a  continuance  on 
motion  of  appellant.  That  motion  was  supported  by  an  affi- 
davit, charging  the  absence  of  Albert  Hntson,  a  witness.  The 
affidavit  states:  "That  defendants  expect  to  prove  by  Hutson 
that  prosecuting  witness,  Chezem,  had  threatened  to  kill 
defendant,  Long,  which  threats  had  been  communicated  to 
Long  prior  to  alleged  assault  on  Chezem."  The  affidavit  did 
not  state  that  the  facts  expected  to  be  proved  by  Hutson  are 
true,  or  that  Hutson  actually  heard  such  threats  or  communi- 
cated such  threats.  Under  the  rule  laid  down  by  the  Supreme 
Court  of  this  State  in  Wilhelm  v.  The  People,  72  111.  468,  the 
affidavit  was  clearly  insufficient  to  authorize  a  continuance  by 
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reason  of  the  absence  of  Hutson.  The  affidavit  further  states 
that  James  W.  Gibson,  senior  connsel  for  defendant,  with  whom 
he  had  always  consulted,  was  absent  on  professional  business 
in  another  county,  and  that  Johnson,  the  partner  of  Gibson,  was 
sick,  and  that  Gibson  ''was  more  thoroughly  posted  in  regard 
to  it  (the  case)  than  any  other  attorney  was,  or  would  be  on 
short  notice."  That  part  of  the  affidavit  did  not  state  a  suf- 
,  iicient  cause  for  continuance,  but  was  addressed  to  the  discre- 
tion of  the  court  It  was  not  error  to  overrule  the  motion 
for  continuance. 

The  original  information  having  been  lost  from  the  files,  on 
motion  of  the  state's  attorney  leave  was  given  to  file  a  copy? 
and  substitute  such  copy  for  the  original  information  in  the 
record  of  the  cause,  and  thereupon  the  defendant  by  his 
*  attorney  "  moved  the  court  to  quash  said  8ul>stituted  informa- 
tion, for  the  reason  the  same  was  not  supported  by  a  proper 
and  sufiicient  afiidavit,"  which  motion  was  overruled. 

The  information  is  in  proper  form,  signed  by  the  state's 
attorney,  and  no  affidavit  yas  lecossaiy.  Gallager  et  al.  v. 
The  People,  120  III.  179;  Obermark  v.  The  People,  24 
111.  App.  259. 

Thereupon  the  .defendants  moved  the  court  to  strike  said 
substituted  information  from  the  files,  for  the  reason  the 
court  possessed  no  power  to  place  defendant  on  trial  upon  a 
copy  of  an  information,  which  motion  was  overruled  and 
defendant  excepted.  The  fact  that  the  original  information 
was  off  the  tiles  did  not  deprive  the  court  of  jurisdiction. 
The  court  has  power  to  permit  any  part  of  the  record  or  files 
to  be  supplied  in  case  of  loss  or  destruction.  McElwee  et  a1. 
v.  The  People,  77  111.  493;  Mount  v.  The  State,  14  Ohio,  295. 
The  third,  fifth  and  sixth  assignments  of  error,  are  the  over- 
ruling the  motion  to  quash,  and  the  motion  to  strike  from  files, 
and  placing  the  defendant  on  trial  on  copy  of  information.  It 
was  not  error  to  overrule  those  motions  and  place  the  defend- 
ant on  trial. 

The  second  and  fourth  assignments  of  erroM  are  in  allowing 
the  motion  of  the  state's  attorney  for  leave  to  file  a  copy  of  the 
original — "without  any  proper  proofs  to  show  tliat  such 
alleged  copy  was,  in  fact,  a  true  copy." 
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The  order  of  the  coart,  made  on  the  motion  for  leave  to  file 
copy,  is  as  follows:  "  And  .thereupon  the  said  People  of  the 
State  of  Illinois,  by  0.  A.  Davidson,  State's  Attorney,  in  and  for 
the  said  county  of  Jasper  and  State  aforesaid,  moved  the  court 
for  leave  to  supply  a  copy  of  the  information  lodged  against 
the  said  defendants,  the  original  information  by  the  said  state's 
attorney  then  and  there  being  alleged  to  have  been  lost,  which 
motion  was  by  the  court  allowed,  and  leave  given  to  the  said 
People  to  file  a  copy,  and  substitute  such  copy  for  original  in 
the  record  of  this  cause." 

It  is  not  necessary  to  preserve,  in  the  judgment  of  the  court 
granting  leave  to  file  copy,  the  evidence  on  which  leave  was 
granted. 

The  bill  of  exceptions  does  not  show  what  evidence  was 
heard  by  the  court  on  that  application,  nor  does  it  appear  that 
no  evidence  was  heard. 

The  second  and  fourth  assignments  of  error,  therefore,  can 
not  be  sustained. 

The  seventh  assignment  of  error  is  in  overruling  the 
motion  in  arrest  of  judgment.  The  motion  is  not  incorporated 
in  the  bill  of  exceptions,  except  as  it  appears  in  the  judgment 
of  the  conrt:  and  as  the  defendant  could  be  placed  on  trialon 
an  information  in  the  County  Oourt,  and  if  information  was 
lost  it  is  proper  to  supply  the  record,  and  no  aflidavft  being 
necessary,  there  was  no  error  in  overruling  the  motion  in 
arrest  of  judgment. 

Other  questions  are  discussed*  which  are  not  raised  by  the 
assignments  of  error.  We  find  no  error  in  the  case  and  the 
judgment  is  afiSrmed.  Judgment  affii^med. 


Susannah  V,  Graffenreid,  Executrix,  etc., 

V. 

Katherine  Kundert. 

Administration — Sped  fie  Legacy — Attempted  Payment  of  hy  Executor 
by  Transfer  of  Certificate  of  Deposit — Insolvency  of  Maker  qf  Certificate 
— Remedy  qf  Legatee — Devastavit — Bond. 
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L  Thi«  court  holds  that  the  attempt  of  an  executor  to  pay  a  specific 
legaqr  of  his  t«>8tator  by  the  transfer  of  a  certificate  of  deposit  belonging  to 
the  estate,  which  was  accepted  by  the  legatee  and  a  receipt  given  for  her 
legacy,  the  maker  of  the  certiGcate  hating  defaulted,  was  unauthorised  and 
▼  id,  and  that  said  receipt^  was  abo  void. 

2.  In  the  case  presented,  this  court  holds  that  the  acts  of  the  executor 
amounted  to  a  devastavit,  and  that  the  legatee  had  her  remedy  against  the 
executor  or  his  legal  representative  (he  having  died)  without  first  apply- 
ing to  the  court  for  the  appointment  of  an  aduiinistrator  de  bonis  non. 

8.  A  legatee  can  only  be  required  to  give  a  bond  to  refund  a  due  propor- 
tion of  any  debt  which  may  afterward  appear  against  the  estiite  when  pay- 
ment is  demanded  before  the  period  for  exhibiting  claims  has  expired. 

[Opinion  filed  Febrimry  4,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Madison  County;  the 
Hon.  B.  R  BuBEouoHs,  Judge,  presiding. 

Mr.  A.  W.  Metcalfe,  for  appellant 

Messrs.  J.  G.  Ibwin  and  W.  P.  Beadshaw,  for  appellee. 

Reeves,  P.  J.  Balthaser  Schneider  died  testate  in  July, 
1884,  bequeathing  a  specific  legacy  of  $1,000  to  appellee  and 
the  residue  of  his  estate  to  his  nephews  and  nieces.  Rudolph 
V.  QraflFenreid  was  named  as  his  executor  and  qualified  as 
such.  A  part  of  the  assets  of  Schneider's  estate  was  a  certifi- 
cate of  deposit  of  F.  Kyhiner  &  Co.,  bankers,  for  $1,800, 
dated  January  8,  1884,  due  three  years  after  date  with  six 
per  cent  per  annum,  interest  In  January,  1885,  the  execu- 
tor induced  apj^ellee  to  take  the  certificate  and  give  him  in 
exchange  $800  cash  and  a  receipt  for  her  legacy.  He 
indorsed  the  certificate  as  executor  without  recourse. 

In  April,  1885,  the  firm  of  F.  Kyhiner  &  Co.  failed  and 
made  an  assignment  for  the  benefit  of  their  creditors. 
Claims  to  the  amount  of  $56.50  were  proved  against  Schnei- 
der's estate.  Graffenreid,  the  executor,  died  before  this  suit 
was  commenced,  but  the  date  of  his  death  is  not  disclosed 
by  this  record.  Prior  to  his  death,  on  the  9th  day  of  July, 
1886,  he  made  up  a  report  of  all  his  acts  in  connection  with 
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the  estate  of  Schneider,  which  he  verified  by  afiidavit.  This 
report  was  not  filed  in  the  County  Court.  It  shows  that  he 
collected  $3,525.58,  and  paid  on  claims  probated,  funeral 
expenses,  doctor's  bills,  taxes  and  expenses  of  administration, 
including  $10  to  clerk  for  his  costs  in  full,  the  sum  of  $192.24. 
Deducting  this  sum  and  hid  commissions,  $211.54,  from  the 
receipts,  left  a  balance  of  $3,121.80,  which  ho  shows  paid  out 
as  follows: 

Katherine  Kundert  $1,000,  and  the  remainder  to  the 
nephew  and  nieces,  who  were  residuary  legatees  by  the  will. 
By  this  report  it  appears  that  the  estate  was  settled;  at  least 
all  the  moneys  which  he  shows  came  into  his  hands,  the 
report  shows  had  been  paid  out  The  certificate  of  deposit 
was  proved  up  by  appellee  before  the  assignees  of  Ryhiher 
&  Co.,  and  she  received  from  them  $396  in  dividends.  This 
is  all  the  money  which  the  evidence  shows  she  received  on 
her  legacy  of  $1,000.  Appellee  filed  her  claim  against  the 
estate  of  Graff enreid  for  the  balance  of  her  legacy  and 
recovered  a  judgment  against  his  estate  for  $604,  from  which 
this  appeal  is  prosecuted.  This  court  has  already  held  upon 
the  facts  disclosed  by  the  bill  of  exceptions  in  this  case,  in 
Qraffenreid  v.  Kundert,  23  111.  App.  440,  and  in  Graffenreid, 
executrix,  v.  Kundert,  decided  June  15,  1889,  that  the  transfer 
of  the  certificate  of  deposit  by  Graffenreid  to  appellee  was  a 
nullity,  and  that  appellee  took  no  title  to  the  certificate  and 
did  not  acquire  the  lawful  right  to  collect  the  dividends  paid 
by  the  assignees  thereon.  We  adhere  to  the  views  there 
expressed  upon  tliis  point.  In  the  last  case  it  was  further 
said:  "Without  entering  into  the  details  of  the  evidence, 
we  think  it  sufiiciently  appeal's  that  appellee  was  induced  to 
take  the  certificate  and  pay  the  $800,  upon  the  assurance  of 
Graffenreid  that  he  would  make  it  good  to  her."  "As  Graf- 
fenreid had  no  right  to  receive  the  $800  which  he  got  from 
appellee  it  would  seem  to  follow,  as  a  matter  of  law,  that 
appellee  would  have  the  right  to  recover  it  back." 

For  the  same  reason  appellee's  receipt  for  her  legacy  which 
Graffenreid  got  at  the  same  time  that  he  got  the  $800,  can 
not  be  used  against  her. 
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The  exception  to  the  admission  of  portions  of  Mrs.  Edel- 
man's  testimony  does  not  seem  to  us  to  be  material,  if  sus- 
tained. It  is  shown  that  Graffenreid  secured  this  receipt 
from  appellee  and  the  $800  in  cash,  by  the  attempted  transfer 
of  the  certificate  of  deposit,  which  transfer  we  have  held  he 
•had  no  power  to  make.  If  this  transaction  did  not  pay  tlie 
legacy  he  never  paid  it,  and  there  is  no  pretense  that  he  did. 

The  only  remaining  question  is,  shall  api^ellee  look  to 
Schneider's  estate  or  the  estate  of  Graffenreid  for  her  legacy? 
All  the  assets  of  Schneider's  estate  except  the  certificate  of 
deposit  were  converted  into  money  by  the  executor.  He 
paid  out  all  he  collected  exclusive  of  the  eighteen  hundred 
dollar  certificate — $1,725.58.  His  disbursements,  except  to 
residuary  legatees,  were  $403.75,  and  he   paid  these  legatees  \ 

$1,591.35.  There  is  nothing  left  except  the  dividends  on  tlie 
certificate  of  deposit  These  were  paid  to  appellee  and  she  is 
charged  with  the  amount  as  her  legacy.  It  is  contended,  that 
as  the  estate  of  Schneider  was  not  adjudged  settled  by  the 
County  Court,  an  administrator  de  bonis  non  for  this  estate 
should  have  been  appointed,  and  appellee  compelled  to  exhaust 
the  estate  before  she  could  have  any  remedy  against  Graffen- 
reid's  estate,  and  this  remedy  should  be  sought  through  such 
administrator  de  bonis  non. 

We  do  not  see  the  necessity  of  such  appointment  in  the  case 
of  Schneider's  estate.  There  would  be  nothing  he  could 
administer  upon  except  to  collect  from  appellee  the  dividends 
she  had  received  on  the  certificate  of  deposit.  These,  if  col- 
lected, would  go  wholly  to  the  person  fi-om  whom  it  was  col- 
lected; as  it  is,  the  estate  got  the  benefit  of  these  dividends 
in  a  credit  upon  her  legacy.  An  administrator  de  bonis  non 
has  no  right  or  authority  at  common  law  to  call  on  the  former 
executor  to  account  to  him  for  the  proceeds  of  such  estate,  or 
for  its  management,  or  for  any  breach  of  duty  respecting  it. 
In  such  case  the  former  executor  or  his  legal  representatives 
are  liable  directly  to  the  heirs,  devisees,  next  of  kin,  and  cred- 
itors, and  the  provisions'^f  our  statute  authorizing  the  County 
Court  in  certain  contingencies  to  revoke  the  letters  of  an 
administrator  or  executor  and  remove  him  from  ofilcei  and 
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upon  such  revocation  and  removal  to  appoint  another  in  his 
stead,  and  the  farther  provision  that  in  such  case  the  newly 
appointed  administrator  may  maintain  an  appropriate  action 
or  proceeding  against  such  removed  executor  for  any  waste, 
mismanagement  of,  or  breach  of  duty  with  respect  to  the  estate, 
occurring  during  the  latter's  administration,  do  not  apply  here. 
Hanifan  v.  Needles,  108  111.  403. 

The  evidence  in  this  case  shows  not  only  the  conversion  of 
assets  into  money,  but  the  improper  distribution  of  the  money. 
Appellee's  legacy  was  first  to  be  paid  after  the  debts  of  the 
estate.  The  sum  of  $1,591.35  was  paid  by  the  executor  to  the 
residuary  legatees,  to  whom  nothing  was  due  until  appellee 
was  paid  in  full.  It  is  urged  that  the  executor  was  not  bound 
jto  pay  this  legacy  nntil  bond  and  security  is  given  by  legatee, 
to  refund  due  proportion  of  any  debt  which  may  afterward 
appear  against  the  estate.  This  can  only  be  held  to  apply 
where  payment  is  demanded  before  the  time  has  expired  for 
exhibiting  claims  against  the  estate. 

It  would  be  impossible  for  the  County  Court,  after  the 
death  of  Graffenreid,  to  order  him  to  make  distribution  of 
the  money  collected  by  him  in  accordance  with  the  will.  If 
he  was  still  alive  such  an  order  could  be  made,  and  the  rights 
of  appellee  might  be  enforced  in  that  way,  but  this  mode  is 
not  exclusive.  It  is  well  recognized  that  a  party,  having  an 
unpaid  claim  against  an  estate,  may  recover  against  the  axlmin- 
istrator  personally  or  on  his  bond,  showing  a  devastavit. 
Neubrecht  v.  Santmeyer,  50  111.  74;  Curry  et  al.  v.  People, 
use,  etc.,  54  111.  263.  This,  we  think,  was  shown  in  this  case. 
This  is  not  a  suit  in  which  the  estate  of  Graffenreid  is  sought 
to  be  charged,  upon  a  parol  promise,  for  the  debt  of  another, 
but  it  seeks  to  charge  his  estate  for  a  misapplication  of  the 
money  that  came  into  liis  hands  as  executor  of  Schneider. 
The  statute  of  frauds,  therefore,  does  not  apply. 

We  are  satisfied  with  the  judgment  of  the  Circuit  Court, 
and  it  is  affii'med. 

Judgment  affirmed. 
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Christian  Hotz  bt  al. 

V. 

Eugene  Hoyt. 

Injunctions — ffighttaff  Commissioners — Diversion  <^  Water  from  Nat' 
ural  Course — Irreparable  Injury — Complainant  a  Trespasser  on  High' 
way  no  Defense — Court  qf  Equity — Jurisdiction. 

1.  Where  public  officers  under  a  claim  of  vigbi  are  seeking  or  threaten- 
ingr  &n  improper  diversion  of  surface  water  to  (he  injury  of  another,  a  court 
of  equity  has  jurisdiction  to  interfere  by  injunction  to  prohibit  the  threat- 
ened injury. 

2.  The  alleged  fact  that  complainant  was  a  trespasser  on  the  highway 
was  not  involved  in  the  case  at  biu*,  and,  if  true,  constituted  no  objection  to 
the  granting  of  the  relief  sought. 

S.  The  evidence  supports  the  decree  in  behalf  of  complainant,  and  no 
error  of  law  appearing,  it  is  affirmed. 

[Opinion  filed  Febmary  4,  1890.] 

Appeal  from  the  Circnit  Court  of  Madison  County;  the 
Hon.  B.  K..  Bu&BouGHS,  Judge,  presiding. 

Appellants  were  commissioners  of  highways,  township 
three  north,  range  five,  west  of  the  third  principal  meridian. 
Appellee  is  the  owner  of  lands  adjoining  a  certain  public  high* 
way  in  said  county  on  the  north  of  said  highway,  while  the 
•lands  adjoining  the  said  highway  on  the  sputh  are  owned  by 
one  John  G.  Spindler. 

This  is  a  bill  by  appellee  against  appellants,  to  perpetually 
enjoin  them  from  opening  a  ditch  along  a  public  road  running 
east  and  west  on  the  south  line  of  appellee's  land  from  a  nat- 
ural drain  on  the  west,  through  an  elevation  about  the  center 
of  his  land,  one-half  mile,  to  the  Hoffman  branch,  a  natural 
watercourse,  and  thereby  diverting  the  flow  of  the  surface 
water  and  carrying  it  to  the  east  end  of  his  land,  where  it  is 
low,  and  the  water  not  having  sufficient  outlet  in  said  branch 
to  carry  off  the   water,  it,  in  very   heavy  rains,  flows  out 
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over  hiB  low  land  at  and  near  a  bridge  on  said  branch,  and 
floods  twenty  acres  of  his  land  and  renders  it  totally  unfit  for 
cultivation.  On  hearing,  the  court  found  the  issues  for  appel- 
lee, and  rendered  a  decree  perpetually  enjoining  the  defend- 
ants, and  each  of  them,  and  their  successors  in  office,  from 
digging  the  ditch  on  the  north  side  of  the  road  in  such  a  way 
as  to  change  the  natural  flow  of  the  water  from  the  west  and 
northwest  of  said  hill  or  elevation,  and  cause  the  same  to  run 
eastwardly  along  the  south  side  of  said  ]and  east  of  said  e1e« 
vation  and  into  a  branch  to  the  east  of  said  land,  and  known 
as  the  Hoffman  branch. 

The  findings  of  the  court  and  entering  decree  is  assigned 
as  error,  as  also  the  admission  of  evidence* 

Mr.  A.  W.  Metcalfe,  for  appellants. 

Messrs.  Happy  &  Tbavous,  for  appellee. 

Phillips,  J.  From  the  evidence  appearing  in  this  record 
the  lands  of  appellee  are  the  dominant  estate. 

The  surface  water  falling  on  appellee's  lands  flows  across 
the  lands  of  Spindler  in  its  natural  coui*se.  That  natural  flow 
of  the  water  has  been  somewhat  changed  by  artificial  causes, 
but  both  before  and  since  that  change,  the  lands  of  Spindler 
have  been  servient  to  those  of  appellee. 

It  further  appears  from  the  record  that  the  proposed  action 
of  the  appellants  in  cutting  a  ditch  on  the  north  side  of  the 
road  would  divert  the  natural  flow  of  the  surface  water  and 
cause  the  same  to  flow  through  such  ditch  and  along  the  lands 
of  appellee,  where  they  would  be  discharged  into  a  stream  with 
a  shallow,  sluggish  current,  which  in  time  of  floods  causes 
damage  to  appellee  by  back-water.  It  further  appears  that 
such  proposed  ditch  along  the  north  side  of  the  road  would 
materially  increase  the  quantity  of  water  flowing  through  such 
sluggish  branch,  and  where  discharged  into  such  branch  would 
materially  increase  and  add  to  the  damage  to  complainant  by 
back-water  and  overflow.  The  evidence  in  this  record  further 
shows,  that  by  so  constructing  such  ditch,  access  to  and  egress 
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from  the  buildings  of  complainant  to  the  road  would  be  pre- 
vented except  by  the  use  of  bridges. 

To  prevent  this  certain  injury,  this  bill  for  injunction  was 
'filed.  It  is  objected  that  inasmuch  as  there  is  no  averment 
of  the  insolvencv  of  the  commissioners  that  there  is  a  full 
and  adequate  remedy  at  law,  and  a  court  of  equity  will  not 
interfere,  unless  an  irreparable  injury  is  averred  and  shown  by 
the  evidence.  To  prevent  an  injury  caused  or  threatened  by 
an  improper  diversion  of  surface  water,  the  remedy  by  injunc- 
tion is  clearly  established.  Hicks  v.  Silliman,  93  111.  255; 
8nell  V.  Buresh,  123  Hi.  151;  Anderson  v.  Henderson,  124 
111.  164;  Peck  v.  Herrington,  109  111.  611. 

And  where  public  officers,  under  a  claim  of  right,  are  seek- 
ing or  Ithreateuing  an  improper  diversion  of  surface  water  to 
the  injury  of  another,  a  court  of  equity  has  jurisdiction  to 
interfere  by  injunction '  to  prohibit  the  threatened  injury. 
Smith  V.  Bangs,  15  III.  399;  Bryon  v.  City  of  East  St.  Louis, 
12  III.  App.  390;  Thornton  v.  Eoll  et  al.,  118  111.  350. 

The  fact  that  the  commissioners  are  solvent  or  that  the 
damage  is  difficult  of  ascertainment  will  not  prevent  the  inter, 
position  of  equity. 

The  cutting  of  the  ditch  as  proposed  by  the  commissioners 
of  highways  would  increase  the  volume  of  water  with  which 
complainant's  lands  were  flooded,  and  thereby  cause  him 
injury,  which,  though  impossible  of  exact  ascertainment  of 
amount,  yet  is  for  that  very  reason  in  its  character  irreparable, 
and  is  of  that  nature  which  courts  of  equity  will  prohibit  by 
injunction.  Wahle  v.  Eeinbach,  76  111.  322.  This  is  not  a 
case  of  seeking  to  direct  or  control  the  commissioners  in 
working  the  road,  but  it  is  to  prevent  an  abuse  of  power  to 
the  injury  of  the  citizens. 

In  such  case,  the  jurisdiction  in  equity  is  complete.  Brush 
V.  The  Citv  of  Carbondale,  78  111.  75. 

Further  objection  is  made  by  appellants  that,  inasmuch  as 
appellee  has  a  portion  of  the  road  inclosed  by  his  fence,  that 
he  will  not  be  permitted  to  come  into  a  court  of  equity  to  ask 
relief,  he  being  a  trespasser.  The  contention  between  these 
parties  is  not  as  to  where  the  road  is,  or  as  to  whether  any 
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part  of  it  has  been  encroached  upon  by  appellee,  and  that 
fact  not  being  involved  in  the  case  and  being  a  different  mat- 
ter in  its  nature  from  that  for  which  appellee  seeks  relief, 
there  is  nothing  in  the  record  that  authorized  appellants  to 
invoke  the  maxim — "He  who  asks  equity  must  do  equity" — 
as  against  appellee. 

The  objection  made  to  the  admissibility  of  the  evidence  of 
the  natural  course  of  the  water  before  its  flow  was  chansred 
by  artificial  causes,  long  prior  to  the  filing  of  this  bill,  is  not 
well  taken ;  as  it  was  proper  to  show  the  natural  flow,  as  well 
as  to  sliow  that  by  the  artificial  change  it  was  still,  as  in  a 
state  of  nature,  flowing  from  the  complainant's  lands  in  a  dif- 
ferent direction  from  the  course  toward  which  the  appellants 
sought  to  direct  it 

There  was  no  error  in  the  decree  and  the  evidence  sus- 
tains the  finding  of  the  court     The  decree  is  affirmed. 

Decree  affirmed. 


J.  B.  Payne 

V. 

Willis  Taylor  et  al.,  for  use,  etc. 

Judgments — A  etionaon — Justiee^s  Transcript — Suffieieney  qf— Evidence, 

1.  In  an  action  on  a  judf^ment  obtained  in  a  justice  court,  this  court 
holds  that  the  tranncript  in  evidence  was  sufficient  to  sustain  the  issues  on 
the  part  of  plaintiff,  and  that,  though  irregular  in  form,  it  was  properly 
admitted  in  evidence. 

2.  Parol  evidence  to  show  that  the  defendant  in  the  original  suit  was 
never  served  with  summons  was  properly  rejected. 

[Opinion  filed  February  4, 1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  case   was  tried  before  a  justice  of  the  peace  and 
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appealed  to  the  Circuit  Court  of  St.  Clair  County.  On  trial  in 
the  Circuit  Court,  the  plaintiffs,  to  maintain  the  issues  on  their 
part,  gave  in  evidence  the  following  transcript  of  judgment 
of  a  justice  of  the  peace : 

*'  In  Justice  Court,  before  G.  W.  Morgenthaler,  a  justice  of 
the  peace.  Suit  was  brought  by  Willis  Taylor  and  E.  H. 
Burgess,  for  the  use  of  A.  C.  Terhune,  on  demand  of  $102.25, 
against  J.  B.  Payne.  Summons  was  issued  on  the  26th  day 
of  December,  1887,  and  returnable  on  the  2d  day  of  January, 
1888,  at  10  o'clock  a.  bl,  and  given  to  Harry  Morris,  a  con- 
stable, to  serve.  By  order  of  plaintiff  the  case  adjourned  to 
6  o'clock  p.  M.,  on  the  2d  day  of  January,  1888.  On  time 
and  hour  set  for  trial,  the  plaintiff  appeared  and  the  defend- 
ant did  not  appear.  The  case  was  called,  and  it  appearing  that 
due  service  was  had  on  J.  B.  Payne,  the  plaintiff  went  to  trial, 
and  from  the  evidence  the  court  finds  for  the  plaintiff  in  the 
sum  $102.20,  for  wages  due  as  laborer  or  servant,  and  costs  of 
suit;  therefore  judgment  is  rendered  accordingly,  this  2d  day 
of  January,  1888.    G.  W.  Morganthaler,  Justice  of  the  Peace." 

The  transcript  was  duly  certified  to  and  on  being  offered  in 
evidence  the  defendant  objected;  the  objection  was  overruled 
and  transcript  allowed  to  go  in  evidence,  which  being  all  the 
evidence  for  plaintiff,  thereupon  the  defendant  offered  to  prove, 
by  parol,  that  he  was  never  served  with  summons  in  the  suit 
on  which  the  transcript  of  judgment  was  made,  which  was 
objected  to  and  the  objection  sustained.  It  is  further  objected 
that  inasmuch  as  the  transcript  is  silent  as  to  the  time  at  which 
a  continuance  was  had.  and  as  to  the  time  at  which  trial  was 
had,  and  the  transcript  shows  a  continuance  and  trial  without 
showing  the  hour  each  was  done,  that  it  amounts  to  a  discon- 
tinuance of  the  case. 

The  errors  assigned  are  in  admitting  in  evidence  the  trans- 
cript, without  proof  that  defendant  had  been  served  with 
summons  other  than  as  appearing  by  the  recitals  in  the  trans- 
cript, and  in  refusing  to  permit  defendant  to  show  by  parol 
that  he  was  not  served  with  process  before  the  justice  in  that 
suit  on  which  the  transcript  in  evidence  was  made. 

Mr.  Alsxandeb  Flannigek,  for  appellant 
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Messrs.  Wildesman  &  Hamill,  for  appellee. 

Phillips,  J.  The  transcript  showing  the  issne  of  snin- 
inons  and  containing  tlie  recital — "  It  appearing  tliat  due  serv- 
ice was  had  on  J.  B.  Payne,"  must  be  held  sufficient,  ^i??2a 
fadej  to  show  a  finding  by  the  court  of  service  in  time,  and 
that  the  justice  had  jurisdiction  of  the  person  of  defendant 
on  that  trial.  Willoughby  v.  Dewey,  64  El.  266;  Pardon  v. 
Dwire  et  a1.,  23  111.  572. 

The  transcript  containing  this  recital,  finding  the  justice  had 
jurisdiction  of  the  person,  it  was  properly  admitted  in  evi- 
dence without  other  proof  tlian  that  appearing  by  the  recital 
in  the  transcript  of  service  on  defendant.  Nor  was  there 
error  in  refusing  to  permit  the  defendant  to  show  by  parol  he 
was  not  served  with  process  to  appear  before  the  justice  in 
that  suit.  Garfield  v.  Douglass,  22  111.  100;  Zimmerman  v. 
Zimmerman,  15  HI.  84. 

It  is  objected  that  inasmuch  as  summons  was  issued  on 
the  26th  of  December,  1887,  returnable  on  the  2d  of  Janu- 
ary, 1888,  at  10  o'clock  a.  m.,  and  the  transcript  recites  that 
"  by  order  of  plaintiff  the  case  adjourned  to  6  o'clock  p.  m.  on 
the  2d  day  of  January,  1888,"  it  not  appearing  when  the 
adjournment  was  made  or  that  the  plaintiff  was  present  at 
the  hour  at  which  the  case  was  set  for  trial,  that  it  amounted 
to  a  discontinuance;  and  it  is  further  objected  that  it  does 
not  appear  from  the  transcript  that  the  case  was  heard  at 
6  o'clock,  at  the  time  to  wliich  it  was  continued.  Technical 
accuracy  in  transcripts  by  justices  of  the  peace,  can  not  be 
required.  The  inference  must  be  indulged  that  the  justice, 
at  the  proper  time  of  return,  as  fixed  in  the  summons,  con- 
tinued the  case,  and  it  must  be  further  inferred  that  at  the 
proper  time  a  hearing  was  had.  Outlaw  v.  Davis  et  al.,  27 
111.  467:  Crichton  v.  Beebe,  7  111.  App.  272.  The  judgment 
must  be  affirmed. 

Jvdgment  affirmed. 
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City  of  East  St.  Louis 

V. 

Village  of  New  Brighton  et  al. 

^funieif)al  Corparationa — Usurpation  of  Jurisdiction  fty,  over  Territory 
Btlonging  to  Adjacent  Municipality — Injunction — Demurrer^Quo  War- 
ranto, 

An  injunction  is  a  proper  remedy  by  one  municipality  against  an  adjacent 
raunicipiility  which  has  wrongfully  assumed  municipal  jurisdiction  over 
territory  within  the  limits  of  the  complainant. 

[Opinion  filed  February  4,  1890.] 

» 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon. 
Benj.  H.  Caulet,  Judge,  presiding. 

Mr.  E.  R.  Davis,  for  appellant 

Mr.  Jesse  M.  Freels,  for  appellees. 

Green,  J.  A  demurrer  to  complainant's  bill  for  injunc. 
tion  was  sustained,  the  bill  was  dismissed  and  it  took  this 
appeal. 

The  only  question  we  are  called  upon  to  determine  is, 
was  the  demurrer  properly  sustained?  The  bill  alleges  that 
complainant  is  a  municipal  corporation  existing  under  the 
laws  of  this  State,  and  describes  specifically  the  boundaries  of 
the  city.  Tlie  defendants,  Village  of  New  Brighton  and  its 
municipal  ofiicers,  are  charged  with  exercising  unlawfully  the 
functions  and  powers  of  a  municipal  corporation  in  this  terri- 
tory, outside  of  their  jurisdiction  and  within  said  city  bound- 
aries, by  grading  streets,  building  sidewalks,  levying  taxes, 
collecting  licenses,  etc.,  and  it  is  alleged  they  threaten  to 
continue  so  to  do. 

The  truth  of  these  allegations  is  admitted  by  the  demurrer; 
the  unlawful  acts  charged  are  admitted  to  have  been  done 
within  the  corporate  limits  of  said  city  and  the  City  Court 
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had  jarisdiction  to  entertain  the  bill  and  enjoin  defendants. 
Quo  warranto  is  not  the  proper  remedy  in  a  case  like  this, 
but  a  court  of  chancery  will  afford  the  proper  and  complet'e 
relief  by  injunction  to  prevent  the  unlawful  invasion  of  appel- 
lant's territory.  People  ex  rel.  v.  Whitcomb  et  al.,  55  111.  172. 
Tlie  disputed  questions  of  fact  sought  to  bo  raised  by  appel- 
lees in  their  brief,  can  not  be  inquired  into  upon  demurrer, 
but  in  order  to  try  such  questions  an  answer  must  be  inter- 
posed. We  conclude,  then,  the  City  Court  had  jurisdiction  to 
entertain  the  bill;  that  the  allegations  thei^eof  made  a  case 
entitling  complainant  to  the  injunction  prayed  for,  and  the 
City  Court  erred  in  sustaining  the  demurrer  and  dismissing 
the  bill.  The  decree  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Heversed  and  remand^. 


The  Belleville  Savings  Bank  m^m 

V. 

Susanna  Keis  et  al. 

m 

Mortgages — Foreclosure  of— Second  Mortgage — Purchase  of  Mortgaged 
Premises  by  First  Mortgagee — Effect  of  in  Equity. 

1.  Where  the  representative  of  a  first  mortgagee,  at  the  sale  of  the  mort- 
gaged premises  under  a  decree  foreclosing  a  second  mortgage  on  the  same 
premises,  purchases  the  premises,  and  the  sale  is  confirmed  by  the  court, 
and  is  not  redeemed  from,  in  equity  there  is  a  satisfaction  of  the  first  mort- 
gage lien. 

2.  The  fact  that  the  first  mortgagee  did  not  take  out  a  deed  on  the  cer- 
tificate of  sale  and  that  the  time  for  taking  out  such  deed  has  expired  does 
not  prevent  this  effect. 

3.  Upon  the  case  presented,  the  decree  of  the  court,  in  the  foreclosure 
of  the  second  mortgage  for  the  deficiency,  should  not  have  been  declared 
satisfied  by  the  decree  of  the  court  below,  and  that  decree  is,  in  that  respect, 
modified. 

[Opinion  filed  February  4,  1890.] 

In  ebbob  to  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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Mr.  Charles  W.  Thomas,  for  plaintiff  in  error. 

In  the  Illinois  cases  in  which  it  has  been  held  that  when  a 
mortgagee  acquires  the  fee  the  debt  is  merged  in  the  land,  the 
mortgagee  did  acquire  the  fee,  and  thej  have  not  the  remotest 
application  to  this  case,  because  here  neither  the  mortgagee 
nor  any  one  for  it  has  acquired  the  fee. 

Tlie  supposed  purchase  wsis  a  mere  bid.  No  deed  has  ever 
been  taken  or  ever  can  be  taken  out  and  there  is  no  title  to 
merge  the  first  debt  in. 

The  second  objection  to  the  claim  of  merger,  is  that  the 
record  shows  that  the  sale  under  the  foreclosure  of  the  deed 
of  trust  was  expressly  made  subject  to  the  prior  lien  and  that 
lien  was  expressly  kept  alive.  This  showed  the  intention  of 
the  holder  of  the  second  lien  not  to  merge  its  debt,  but  to 
keep  its  lien  alive,  and  under  the  latter  decisions  mel'ger  is  a 
thing  of  intention  and  a  lien  is  never  merged  unless  it  is  for 
the  interest  of  the  lienholder.  ^tna  Life  Ins.  Co.  v.  Corn, 
89  111.  170. 

Messrs,  Chas.  P.  Knispel  and  A.  S. Wildeemaw,  for  defend- 
ants in  error. 

Where  the  holder  of  the  first  and  second  mortgage  fore- 
closed the  second,  the  first  is  merged  and  satisfied,  and  the 
mortgagor  is  no  longer  liable  on  the  note.  Bassett  v.  MasoD, 
IS  Conn.  131 ;  Weiner  v.  Heintz,  17  HI.  259 ;  Merritt  v. 
^'iles,  25  111.  2S3;  Smith  v.  Smith,  32  111.  198;  Mines  v. 
Moore,  41  111.  273;  Finley  v.  Thayer,  42  111.  350;  Lilly  v. 
Palmer,  51  111.  331;  Biggins  v.  Brockman,  63  111.  316;  Eob- 
ins  V.  Swain,  68  111.  197. 

In  these  cases  the  law  presumes  the  intention  to  merge. 
Nor  can  it  be  said  that  the  purchase  by  Abend  was  a  mere 
bid.  The  record  shows  and  the  court  found  that  the  sale  to 
Abend  was  approved  and  confirmed  by  the  court,  the  pur- 
chase money  ci*edited  by  the  bank  upon  said  note,  a  certifi- 
cate of  purchase  delivered  to  the  bank  and  recorded;  that 
said  premises  wore  not  redeemed  by  defendants  in  error,  bnt 
were  surrendered  to  the  bank. 

Tlie  mortgagee,  on  becoming  the  purchaser,  is  bound  to 
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complete  his  ].  .-chase   to   the    same   extent  as   any   otlier 
purchaser.     Hood  v.  Adams,  124  Mass.  481. 

The  rights  of  the  parties  are  not  changed,  even  if  plaint- 
iff in  error,  by  his  own  neglect,  lost  the  title  acquired  by  the 
sale.     Finley  v.  Thayer,  42  111.  350. 

Eee\t»,  p.  J.  This  is  a  bill  brought  by  plaintiff  in  error 
to  foreclose  a  mortgage  for  $6,000,  held  by  the  bank  and 
executed  by  Frederick  Reis  in  his  lifetime.  The  defendants 
in  error  filed  their  answer  and  cross-bill,  alleging  that  the 
mortgage  had  been  discharged  and  satisfied,  and  praying  that 
it  be  canceled,  and  a  decree  was  entered  upon  the  cross-bill  to 
that  .effect.  The  case  in  one  aspect  of  it  was  before  us  at 
the  February  term,  188S.  In  the  case  as  it  was  then  before 
US,  we  held  the  propriety  of  the  decree  rendered  on  the  cross- 
bill coald  not  be  inquired  into,  as  that  appeal  was  only  from 
the  action  of  the  Circuit  Court  in  proceedings  subsequent  to 
the  decree.  Tliis  writ  of  error  brings  before  us  for  review, 
the  decree  rendered  upon  the  cross-bill. 

The  decree  was  jpro  confesao  and  it  is  urged  that  the  decree 
is  broader  and  more  comprehensive  than  the  allegations  of 
the  cross-bill  wan-anted.  The  facts  disclosed  by  the  cross-bill 
are  these:  On  the  6th  day  of  April,  1874,  Frederick  Keis 
borrowed  of  the  plaintiff  in  error  $6,000,  to  secure  which  he, 
joined  by  his  wife,  defendant  in  error  Susanna  Beis,  exfcnted 
to  the  bank  a  mortgage  on  certain  real  estate  in  Belleville- 
Afterward,  on  the  28th  day  of  August,  1875,  said  Frederick 
Reis  borrowed  of  the  bank  the  further  sum  of  $4,000,  and  to 
secure  this  loan  he  and  his  wife  executed  to  Edward  Abend, 
as  trustee,  a  trust  deed  covering  the  same  real  estate  embraced 
in  tlie  mortgage,  and  also  part  of  another  lot  in  Belleville. 
During  the  year  1876  Frederick  Reis  died,  leaving  appellees, 
his  widow  and  children,  who  were  his  only  heirs.  In  April, 
1877,  the  bank  filed  a  bill  to  foreclose  the  trust  deed  given  to 
secure  the  $4,000  loan,  and  secured  a  decree  of  foreclosure. 
At  a  sale  under  this  decree,  the  part  of  lot  included  in  the 
trust  deed,  and  not  embraced  in  the  mortgage,  was  sold  to 
appellee,  Susanna  Reis,  for  $2,300,  and  the  property  embraced 
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in  the  first  mortgage  was,  undar  tho  decree,  sold  to  Edward 
Abend,  who  was  the  president  of  the  bank,  and  acting 
for  it  in  the  matter,  for  $50.  These  sales  w^re  confirmed, 
by  the  court.  No  redemption  was  made  from  either  sale,  and 
the  amount  of  the  two  sales  was  credited  on  the  decree,  leav- 
ing a  balance  due  on  the  decree,  of  over  $1,500.  It  is  also 
alleged  in  tho  cross-bill  that  the  premises  bid  off  by  Abend  for 
the  bank  at  the  sale  nndor  the  decree  foreclosing  the  trust 
deed,  were  worth  $10,000,  and  that  at  tho  time  the  suit  whs 
brought  to  foreclose  the  trust  deed,  the  $6,000  loan  secured 
by  the  first  mortgage  was  due,  and  that  the  bank  and  Abend 
had  notice  that  the  sale  made  by  the  master  under  the  decree 
foreclosing  the  trust  deed,  was  made  snbject  to  the  prior 
mortgage.  It  was  further  alleged  in  the  cross-bill  that  appel- 
lee Susanna  Reis  qualified  as  executrix  of  Frederick  Keis, 
and  on  or  about  March  18,  1876,  the  bank  filed  the  notes 
given  for  the  two  loans  of  $6,000  and  $4,000,  as  claims 
against  the  estate,  and  the  same  were  allowed  by  the  County 
Court  of  St.  Clair  County. 

The  decree  finds  that  by  the  foreclosure  and  sale  under  the 
second  mortgage,  the  first  mortgage  was  satisfied,  it  being  at 
the  time  the  foreclosure  took  place,  part  due,  and  held  and 
owned  by  the  bank.  The  decree  also  cancels  and  discharges 
the  balance  due  under  the  decree  foreclosing  the  second  mort- 
gage, and  sets  aside  and  declares  satisfied  the  claims  allowed 
on  both  notes  against  the  estate  of  Keis. 

The  part  of  the  decree  containing  this  provision  is  in  these 
words:  "That  said  note  and  mortgage  in  the  original  bill 
herein  described,  and  as  set  out  herein  above,  as  well  aa  the 
trust  deed  and  note  in  said  cross-bill  described,  likewise  herein 
before  set  forth  and  mentioned,  and  all  claims  based  on  said 
notes,  mortgage  a/nd  tr^iat  deed  be,  and  the  same  are  hereby 
declared  and  adjudged  fully  paid,  satisfied  and  discharged, 
and  that  they  be  canceled;  that  all  claims  and  demands  of  the 
said  Belleville  Savings  Bank  upon  complainants  to  cross-bill 
by  virtue  of  said  incumbrances,  be  held  for  naught;  that  the 
said  Belleville  Savings  Bank  take  the  real  estate  purchased 
by  it  as  above  found,  by  Edward  Abend,  in  full  satisfaction 
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of  its  said  claims;  that  the  judgment  of  the  County  Court 
alio  win  G^  said  notes  secured  by  said  incumbrances,  be  and  the 
same  is  hereby  set  aside  and  declared  satisfied." 

Tlie  first  error  assigned  is  the  decreeing  the  note  described 
i;i  tlie  original  bill  was  paid. 

We  do  not  think  this  error  well  assigned.  When  Abend, 
for  the  bank,  bought  the  premises  embraced  in  mortgage 
sought  to  be  foreclosed  in  this  case,  under  the  decree  fore- 
closing the  second  mortgage  or  trust  deed,  and  that  sale  was 
confirmed  by  the  court  and  was  not  redeemed  from,  in  equity, 
at  least,  there  was  a  satisfaction  of  the  prior  mortgage  lien. 
Biggins  V.  Brockman,  63  III.  316.  It  is  no  answer  to  say  that 
the  bank  did  not  takeout  a  deed  on  the  certificate  of  purchase 
issued  to  it  and  now  no  deed  can  be  made  under  the  statute. 
If  this  were  so,  the  effect  of  such  a  sale  could  always  be 
avoided  by  the  holder  of  the  first  mortgage  being  the  pur- 
chaser at  such  sale,  and  neglecting  to  take  out  a  deed  upon  his 
certificate  until  the  time  expired  under  the  statute  in  which 
he  could  take  out  a  deed.  Furthermore  the  decree  finds  that 
the  widow  and  heirs  of  Beis  surrendered  the  premises  to  the 
bank  and  disclaimed  all  interest  in  the  same,  and  the  title  to 
the  premises  is  decreed  to  be  in  tlie  bank. 

The  second,  third  and  fifth  assignments  of  error  were  dis- 
posed of  when  the  case  was  before  us  at  a  previous  term. 
The  fourth  error  assigned  goes  with  the  first  The  sixth  error 
is  as  to  that  part  of  the  decree  which  declares  the  satisfaction 
and  cancellation  of  the  $4,000  claim,  and  in  effect  satisfying 
the  balance  due  on  the  deci'ee  of  foreclosure  of  the  mortgage, 
securing  the  same,  and  the  judgment  on  the  same  entered 
against  the  estate  in  the  County  Court.  It  will  be  observed 
tliat  there  is  no  allegation  in  the  cross-bill  that  the  bank  or 
any  one  acting  for  it  ever  agreed  to  take  the  premises  described 
in  the  first  mortgage,  and  which  were  bid  off  by  Abend  for 
the  bank,  at  the  sale  under  the  decree  foreclosing  the  trust 
deed,  in  full  satisfaction  of  both  notes  held  by  the  bank.  We 
do  not  see  how,  as  a  matter  of  law  or  equity,  it  can  be  said 
that  by  bidding  on  said  premises  the  sum  of  $50,  under  the 
decree  of  foreclosure  referred  to,  the  bank  forfeited  its  right  to 
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enforce  against  the  estate  of  Reis  the  balance  due  upon  this 
decree.  Tlie  value  of  the  premises  does  not  seem  to  us  to 
have  any  controlling  effect  upon  the  question.  If  the  prem- 
ises were  worth  more  than  the  $6,000  mortgage  and  tho 
$.Vl  bid,  the  heirs  of  Reis  had  the  right  to  redeem  from  the 
sale.  Failing  to  d 3  so  we  do  not  see  that  they  had  any  rea- 
6«>n  to  coni:>'ain  tint  the  premises  were  worth  more  than  the 
amount  of  the  ^►».«>>*>  mortgage  and  the  amount  bid  by  the  bank. 
In  so  far  as  the  decree  seeks  to  wijie  out  the  balance  due  upon 
the  decree  of  foreclosure  of  the  trust  deed,  we  think  it  is 
erroneous. 

However,  as  the  decree  can  be  modified  so  as  to  cure  this 
error,  we  do  not  think  the  decree  ought  to  be  reversed.  The 
decree  ren«lered  bv  the  Circuit  Court  will  be  modified,  so  that 
the  bank  shall  have  the  right  to  enforce  in  any  legal  way  the 
balance  due  on  the  decree  of  foreclosure  of  the  trust  deed, 
after  applying  on  Siiid  decree  the  amount  realized  by  the  sale 
under  said  decree,  less  the  costs  in  that  proceeding  made  and 
taxed  and  that  f>art  of  the  decree  setting  aside  the  judgment 
of  the  County  Court  allowing  the  amount  of  said  notes  as  a 
claim  asrainst  the  estate  of  Reis,  will  be  modified  to  the  extent 
that  said  judgment  will  stand  as  to  so  much  thereof  as  shall 
equal  the  balance  due  u|x>n  the  $4,0<X)  note,  after  applying 
as  credits  on  the  same  the  net  amount  realized  from  the  sales 
under  the  decree  of  foreclosure. 

Decree  modified  and  qffimied. 


Mullaxphy  Bank  et  al. 

V. 

Otto  G.  Schott  et  al. 

Corp  -trn t ions — In sohfn r jf  of—Pi-^iorittf  qf  lAens —  Er id t nee — Tn dehted- 
ness  to  OjHcer  of  Corpontion — Estoppel  in  Pais — Floating  Indebtedness 
— Delirery  of  Bonds  of  Corporation  to  Officer  [jcko  uns  also  a  creditor)  for 
Vote. 

L     A  n^rjon  who  is  treiv<nrer  and  director  of  a  corporation,  has  the  right 
to  loan  money  to  it  and  take  security  bjr  mortgage  for  such  loan. 
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2.  In  order  that  the  acts  or  words  of  a  party  may  operate  as  an  estoppel 
f  M  pais^  such  acts  or  words  must  be  fraudulent  in  purpose,  and  must  also  have 
influenced  the  conduct  of  the  party  seeking  to  set  up  the  estoppel  to  his 
detriment. 

3.  The  evidence  fails  to  disclose  any  facts  sufficient  to  charge  the  treas- 
urer and  director  of  the  corporation  in  question  with  fraud,  or  to  estop  him 
from  enforcing  his  mortgage,  which  was  prior  in  point  of  time  to  that  of 
appellants. 

4.  A  record  in  the  recorder's  office  of  resolutions  of  the  corporation  pro- 
viding for  the  issue  of  appellants'  incumbrance,  was  properly  excluded,  the 
statute  not  providing  for  and  making  such  a  record  admissible,  as  in  the 
case  of  deeds,  etc.,  and  no  proper  foundation  having  been  laid  for  its  intro- 
duction as  secondary  evidence. 

5.  The  delivery  of  certain  bonds  of  the  corporation  to  appellees  for  the 
purpose  of  selling  the  same,  did  not,  under  the  circumstances,  operate  as  a 
liquidation  of  his  debt  against  the  corporation. 

[Opinion  filed  February  4,  1890.] 

« 
Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 

Hon.  Wm.  H.  Snydkb,  Judge,  presiding. 

Julius  A.  Barnsback,  The  American  Powder  Co.,  and  Rob- 
ert Klitzing,  filed  a  bill  in  chancery  in  the  Madison  Circuit 
Court,  averring  the  recovery  of  certain  judgments  against 
theBrookside  Coal  &  Coke  Co.,  the  execution  of  certain  mort- 
gages that  are  alleged  to  be  fraudulent,  and  averring  the 
insolvency  of  the  Brookside  Coal  &  Coke  Co.  The  bill 
avers  further  certain  rights  in  Barnsback  as  lessor  of  lands,  and 
charges  fraudulent  acts  of  certain  oflBcers  of  the  Brookside 
Coal  and  Coke  Co.,  and  prays  the  appointment  of  a  receiver, 
the  marshaling  of  assets,  the  settlement  of  the  affairs  of  the 
company,  and  makes  certain  mortgagees,  trustees,  judgment 
creditors,  stockholders  and  officers  of  the  company  defendants. 

Louis  Schlosstein  files  an  intervening  petition  and  by  leave 
of  court  files  his  answer  and  cross-bill,  in  which  it  is  averred 
that  on  the  22d  day  of  September,  1881,  theBrookside  Coal 
Co.  executed  three  notes  to  Martin  J.  Schott,  two  for  $1,665, 
each  payable  respectively  in  one  and  two  years  after  date,  the 
other  for  $1,670,  payable  three  years  after  date,  all  bearing 
interest  at  the  rate   of  eight  per  cent  per   annum;  that  to 
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eecnre  payment  of  said  notes  the  said  company,  on  the  19tli 
day  of  October,  1881,  executed  a  mortgage  to  Schott  on  tlic 
real  estate  of  said  company,  and  that  the  mortgage  was 
recorded  November  17,  1881;  that  Schott,  for  a  good  and 
valuable  consideration,  prior  to  the  maturity  of  said  notes  and 
each  of  them,  assigned  to  Schlosstein  the  said  notes,  whereby 
he  became  a  legal  and  equitable  liolder  and  owner  of  them, 
and  avers  that  the  lien  of  said  mortgage  is  a  lii'st  and  prior 
lien  upon  the  property  described  therein. 

William  H.  Krome,  trustee  in  a  certain  deed  of  trust,  and 
certain  other  pei*sons,  filed  answers  and  cross-bills.  In  t}ic 
cross-bill  it  is  alleged  that  on  the  17th  day  of  June,  1882,  and 
prior  to  the  date  of  the  judgments  obtained  by  complainants 
in  original  bill,  the  Brookside  Coal  Co.,  for  and  in  considera- 
tion of  $15,000,  really  and  in  good  faith  paid  to  the  company, 
executed  and  delivered  to  Ed.  B.  Huegy  thirty  bonds,  each 
bearing  date  June  17,  1882,  each  for  $500,  and  bearing  inter- 
est from  date  at  seveti  per  cent  per  annum,  interest  to  be 
paid  semi-annually,  on  June  17th  and  December  17th  of  each 
year,  on  presentation  of  coupons  thereto  attached,  at  the  Mul- 
lanphy Savings  Bank,  St.  Louis,  Mo.,  which  bonds  provide 
that  in  case  of  non-payment  of  any  half-yearly  installment  of 
interest,  each  should  become  due;  if  sneh  default  should  con- 
tinue three  months  after  maturity  of  said  installment,  then  the 
principal  in  such  bond  should  become  due;  which  bonds  were 
signed  by  William  Freudenau,  president,  and  William  Kora- 
brink,  secretary,  of  said  company,  and  countersigned  by  Will- 
iam H.  Krome,  trustee,  and  made  payable  to  Ed.  H.  Huegy, 
or  bearer,  at  Mullanphy  Savings  Bank,  St.  Louis,  Mo.,  on  the 
17th  day  of  June,  1892,  and  numbered  from  1  to  30,  inclusive; 
that  to  secure  the  payment  of  principal  and  interest  of  said 
bonds,  said  company  on  the  17th  of  June,  1882,  by  its  deed 
of  trust,  conveyed  to  William  H.  Krome,  trustee,  in  trust  for 
the  holders  of  said  bonds  and  coupons,  and  to  secure  the  same, 
and  the  performance  of  certain  other  covenants  in  said  deed, 
certain  property  in  said  deed  described,  it  being  the  interest 
of  the  said  company  in  the  lands  and  in  the  fixtures  of  such 
coal  mine. 

It  is  further  averred  that  the  lien  of  said  deed  of  trust  and 
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tbe  bonds  and  coupons  thereby  secured  is  superior  to  that 
acquired  by  complainant  in  the  original  bill  by  virtue  of  jud^ji^- 
ments  therein  mentioned,  or  any  of  them,  and  avers  further 
that  it  is  superior  to  any  lien  or  judgment  of  any  kind  in  the 
bill  mentioned,  and  avers  that  it  is  superior  and  prior  to  the 
lien  alleged  to  exist  on  property  in  favor  of  Louis  Schlosstein. 
The  cross-bill  further  avei-s  who  are  the  holders  of  the 
bond  so  issued,  the  Mullanphy  Bank  and  others  being  the 
holders  and  parties. 

The  answer  of  John  Alexander,  holder  of  certificates 
secured  by  mortgage  executed  to  John  O.  Evans,  Sr.,  of  date 
January  21,  1885,  recorded,  etc.,  to  secure  $3,500,  and  such 
interest  as  might  accrue  according  to  certificates  executed  by 
the  company,  bearing  date  January  21, 1885,  payable  to  the 
order  of  said  John  O.  Evans,  Sr.,  or  bearer,  and  numbered  from 
1  to  178,  consecutively,  and  amounting  to  $3,500,  payable  at 
the  option  of  the  company,  at  its  office  at  Brooks ide,  with  inter- 
est at  six  per  cent  per  annum  from  date,  on  or  before  January 
21, 1887,  and  alleging  the  mortgage  is  a  lien  upon  the  real  and 
personal  property  in  the  mortgage  described,  and  that  it  was 
made  in  good  faith  and  given  to  secure  bona  fide  indebted- 
ness for  a  valuable  consideration,  and  that  the  defendant  is 
holder  of  certificates  secured  by  said  mortgage,  and  naming 
certain  certificates,  and  alleging  that  he  is  entitled  to  the 
appropriation  of  the  mortgaged  property  to  his  certificates  to 
the  exclusion  of  other  creditors,  stockholders  or  parties  inter- 
ested in  the  mortgaged  property,  and  alleging  that  said  claims 
were  also  secured  by  chattel  mortgage,  dated  January  25, 
1885,  duly  acknowledged  and  recorded,  and  claiming  the  same 
to  be  a  valid  and  first  lien  on  all  the  personal  property,  goods 
and  chattels  of  the  company. 

The  answer  of  certain  judgment  creditors  of  the  Brookside 
Coal  &Coke  Company,  in  order  of  seniority,  as  follows: 
Daniel  Thomas,  transcript  filed  in  the  Circuit  Court 

Februarv  26,  1885 $138.26 

A  judgment,  February  term,  1885,  in  the  County 
Court  of  Madison  County,  in  favor  of  the  Ameri- 
can  Powder  Company,  for 554.00 

.  And  in  favor  of  the  same  company 739.57 
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Judgments  in  the  Circuit  Court  of  Madison  County 
for  the  March  term,  1885,  in  favor  of  Julius  A. 

Barnsback  for $    823.64 

Robert   Klitzing 474.85 

Schott  and  Kombrink , 4,506.10 

William  Kombrink 1,767.55 

Bryar-Brown   Shoo   Company 83.78 

Martin  J.  Schott 2,540.80 

Martin  J.  Schott a.     2,661.80 

E.  C.  Meacham  Arms  Company 221.65 

Evans  &    Howard 476.90 

EliBurke 1,029.00 

John  O.  Evans,  Sr 254.32 

Grant  Coal  Company •       254.81 

Mullanphy  Savings  Bank 62,82 

Ed.  Zanders 208.60 

In   the  Circuit  Court  of  Madison  County,  at  the 

October  term,  1885,  Chris  G.  Kaufman 199.44 

On  a  motion  made  in  the  Circuit  Court  on  the  coming  in  of 
the  answers  to  the  original  bill  and  the  filing  of  the  cross-bills, 
by  order  of  the  Circuit  Court  a  receiver  was  appointed,  and 
all  of  the  coal  shafts,  escapement  shafts,  side-tracks,  fixtures, 
buildings,  structures,  engines,  boilers,  machinery,  tools,  venti- 
lating fans,  coke  ovens,  elevators,  coal  cars,  weighing  scales 
and  all  other  real  and  personal  property  owned  and  used  by 
the  Brookside  Coal  &  Coko  Company  were  sold  by  the 
receiver  under  the  order  of  the  Circuit  Court  to  the  Consoli- 
dated Coal  Company,  for  $16,000,  and  at  the  time  of  the 
rendition  of  the  final  decree,  the  receiver  reported  in  his  hands 
the  sum  of  $16,148.16.  Otto  G.  Schott  filed  a  supplemental 
bill  averring  that  since  the  commencement  of  the  suit  he  has 
become  the  holder  for  value,  of  the  notes  in  the  cross-bill  of 
Louis  Schlosstein  described,  and  alleging  a  priority  of  the  lien 
of  the  mortgage  to  secure  the  same,  and  asking  a  foreclosure 
of  the  same. 

Other  defendants  filed  answers  and  certain  others  were 
defaulted.  On  the  hearing,  certain  resolutions  adopted  at  a 
meeting  of  the  Brookside  Coal  Company  were  offered  as  evl- 
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dence,  wliich,  on  objection,  were  by  the  court  excluded,  and 
to  which  ruling  of  the  court  and  sustaining  the  objection  an 
exception  was  taken,  which  resolutions  were  as  follows : 

"Resolution  authorizing -issue  of  bonds  of  the  Brookside 
Coal  Company.  At  a  regular  meeting  of  the  directors  of  the 
Brookside  Coal  Company,  held  this  17th  day  of  June,  1882, 
it  was 

Resolvdd,  That  for  the  purpose  of  paying  the  floating 
indebtedness  now  due  against  the  real  estate  owned  by  said 
Brookside  Coal  Company,  there  be  issued  thirty  bonds  of 
$500  each,  and  that  said  bonds  bear  date  June  17,  1882,  and 
to  be  made  payable  at  the  Mnllanphy  Savings  Bank,  St.  Louis, 
Mo.,  June  17,  1893,  with  seven  per  cent  interest  from  date, 
interest  payable  semi-annually.     It  was  further 

Resolved,  That  the  president  and  secretary  of  said  com. 
pany  be  and  are  hereby  authorized  to  execute  a  mortgage 
upon  all  the  real  estate,  j^ersolial  property  and  leaseholds 
owned  by  said  Brookside  Coal  Company,  said  mortgage  to  be 
executed  to  William  Krome,  of  Edwardsville,  as  security  for 
the  payment  of  the  principal  and  interest  of  the*  atore-men- 
tioned  bonds.     It  was  further 

Resolved,  Tliat  for  the  purpose  of  providing  for  the  pay- 
ment of  the  bonds  aforementioned  and  authorized  to  be 
issued,  together  .with  all  interest  thereon,  a  sinking  fund 
shall  be  created;  that  all  rents  for  houses,  or  other  real  estate 
of  the  company,  ail  proceeds  of  reaf  estate  sold,  and  one- 
quarter  of  one  cent  per  bushel  on  all  coal  mined  from  under 
the  lands  owned  by  said  company,  shall  be  paid  into  the  sink- 
ing fund,  rents  and  the  proceeds  of  real  estate  as  soon  as 
received,  and  the  one-fourth  of  one  cent  per  bushel  on  coal 
on  or  before  the  17th  day  of  each  and  every  month; 
that  William  H.  Krome  shall  be  the  custodian  of  this  fund, 
and  that  whenever  the  directors  of  the  Brookside  Coal  Com- 
pany find  a  sufficient  amount  to  its  credit  of  said  fund,  they 
shall  order  the  purchase  of  so  many  of  the  aforesaid  bonds  as 
will  exhaust  it,  making  provision,  however,  for  the  prompt 
payment  of  all  interest  at  least  six  months  in  advance;  that 
as  soon  as  convenient  insurance  be  obtained  on  all  the  dwell- 
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in^  bouses  and  other  property  of  the  company,  loss  if  any 
payable  to  said  Wdl  H.  Krome,  in  trast,  for  payment  of  said 
bonds  and  interest  thereon. 

Mastin  J.  ScHorr, 
Wm.  Kombkink, 
Wm.  Fseudenau, 

Directors.*^ 

Martin  J.  Schott,  the  holder  of  the  senior  mortgage  at  that 
meetinc^,  was  a  director  of  the  company,  and  also  the  treasurer. 
The  record  of  the  company  was  not  produced,  nor  was  its 
secretary  or  president  called  as  a  witness,  nor  was  it  shown 
the  books  were  not  in  existence.  The  resolutions  were 
recorded  in  the  records  of  Madison  county,  and  that  record 
was  offered  in  evidence  and  excluded. 

The  appellants  further  sought  to  prove  the  statements  and 
declarations  made  at  that  meeting  of  the  directors  of  the 
Brookside  Coal  Company,  by  the  president  of  the  company, 
and  that  it  was  there  represented  by  him  that  the  total  indebt- 
edness, including  the  mortgage  to  Schott,  did  not  exceed 
$14,000,  and  the  purpose  of  the  issuing  the  bonds  secured  by 
the  Krome  mortgage  was  to  take  up  all  the  indebtedness  of 
the  company;  and  it  is  insisted  by  appellants  that  by  reason  of 
such  action  by  the  board  of  directors,  Schott  being  one,  he  is 
estopped  from  claiming  his  mortgage  is  prior  to  that  of  ap- 
pellants. 

The  decree  of  the  court  finds  the  mortgage  to  Martin  J. 
Schott  a  first  and  superior  lien,  and  finds  that  the  notessecured 
therein  were  assigned  and  delivered  before  maturity  to  Louis 
Kammerer,  trustee  for  Louis  Schlosstein,  for  value,  and  that 
Otto  G.  Schott  is,  and  was,  at  the  time  of  filing  the  supple- 
mental bill,  the  legal  and  equitable  holder  of  the  notes,  he  hav- 
ing acquired  the  interest  and  title  of  Schlosstein  therein,  and 
that  there  is  due  Otto  G.  Schott  on  said  notes  and  mortgages, 
$7,079.99.  The  decree  then  recites  the  deed  of  trust  to 
Krome,  and  finds,  as  to  the  ownership  of  bonds  secured  by 
such  deed  of  trust,  that  said  deed  of  trust  is  a  second  lien 
upon  the  property  mentioned  in  the  mortgage  made  to  Martin 
J.  Schott,  and  is  subject  to  the  lien  first  created,  but  that  the 
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Krome  mortgage  is  a  first  lien  on  the  property  therein 
described,  and  not  mentioned  in  the  Schott  mortgage,  and  ip  a 
lien,  upon  all  tlie  property  described  in  the  deed  of  trust 
superior  to  the  lien  of  the  mortgage  made  to  Evans.  Further 
finds  that  the  receiver  sold  all  the  property,  covered  by  tlie 
mortgage  and  deed  of  trust,  and  that  there  is  in  his  hands 
the  net  sum  of  $16,148.16,  realized  from  such  sale,  after  the 
payment  of  costs  and  expenses  of  sale.  Further  finds  that 
the  property  covered  by  the  Schott  mortgage  is  worth 
$10,000;  that  Otto  G.  Schott  is  entitled  to  receive  full 
payment  of  the  sum  of  $7,079.99  out  of  said  sum  of 
$16,148.16,  after  the  payment  of  costs,  and  that  the  holders 
of  bonds  secured  by  the  deed. of  trust  to  Krome  are  entitled 
to  the  balance  of  said  sum  of  $16,148.16,  pro  rata^  according 
to  the  amounts  found  due  to  them  respectively.  The  several 
judgments  mentioned  in  the  bill,  cross-bill  and  answers,  and  the 
mortgage  of  John  Ol  Evans,  Sr.,  and  the  chattel  mortgage  as 
to  him,  are  postponed  to  the  mortgage  of  Schott  and  the  deed 
of  trust  to  Krome,  and  are  not  entitled  to  any  part  of  said 
sura  of  $16,148.16.  Decrees  that  the  receiver  pay,  first,  the 
unpaid  costs;  next,  to  the  solicitor  of  Otto  Q.  Schott,  the  sum 
found  due  him  with  interest  from  the  date  of  the  decree,  and 
that  he  pay  the  balance  of  the  sum  in  his  hands  to  bond- 
holders, naming  them,  j[?r<?  rata^  according  to  the  amounts  due 
them  respectively.  An  appeal  is  prayed,  and  in  the  assign- 
ment of  errors  the  admission  of  the  improper  evidence  on 
the  part  of  appellees  and  the  rejection  of  the  evidence  offered 
by  appellants  is  assigned  as  eiTor,  as  also  the  decree  fi'nding 
the  Hen  of  Otto  G.  Schott  a  superior  lien  to  that  of  the  hold- 
ers of  the  bonds,  under  the  Krome  deed  of  ti*ust. 

Messrs.  Kbomb  &  ELa.blet,  John  G.  Ibwut  and  George  F. 
MoNuLTY,  for  appellants. 

Messrs.  Dale  &  Bbadshaw  and  Wise  &  Davis,  for  appel- 
lees. 

Phillips,  J.     The  only  question  made  by  this  record  arises 
upon  the  decree  made  upon  the  final  hearing  and  ruling  of 


508  Appellate  Courts  of  Illinois. 

Vol.  34.]  Mallanphy  Bank  v.  Schott. 

the  court  with  reference  to  the  admissibility  of  curtain  evi- 
dence offered  bj  appellants.  The  principal  question  to  be 
dctcrraincd  from  this  record  is,  in  what  order  the  creditors  of 
the  Brookside  Coal  Company,  whose  claims  are  secured  by 
mortgage,  deed  of  trust,  or  judgment  liens,  shall  be  j^aAd, 
Tlie  order  of  seniority  and  priority  in  point  of  time  is,  iiret, 
the  mortgcige,  of  date  October  19,  1881,  to  Martin  J.  Schott ; 
second,  the  deed  of  trust  made  to  William  11.  Krome,  trustee, 
of  date  June  17,  1882;  third,  the  mortgage  to  John  O.Evans, 
Sr.,  made  January  21,  1885,  and  the  chattel  mortgage  of  same 
date  made  to  said  John  O.  Evans,  Sr.;  and  fourth,  the  judg- 
ments in  the  order  of  time  as  made  in  the  statement  of  facts; 
there  is  no  question  as  to  the  validity  of  either  of  the  mort- 
gages on  the  realty  of  the  company,  nor  of  the  judgments- 
Martin  J.  Schott,  although  a  director  of  this  c(»mpany  and  its 
treasurer,  had  a  right  to  loan  money  to  the  company,  and  take 
a  mortgage  to  secure  the  same,  on  the  same  terms  and  like 
maimer  as  other  i^ersons.  Merrick  v.  Peru  Co«il  Co.,  61  111. 
472;  Harts  et  al.  v.  Brown  et  al.,  77  III.  226. 

At  the  time  of  the  meeting  of  the  board  of  directors  and 
at  the  date  of  the  execution  of  the  mortgage  to  Krome,  none 
of  the  notes  secured  by  the  mortgage  to  Schott  were  due. 
His  mortgage  was  recorded,  and  that  record  was  notice  of  his 
lien  to  all  persons  dealing  with  the  property.  Krome,  the 
trustee  in  the  second  mortgage,  had  actual  notice  of  the  mort- 
gage to  Schott.  That  mortgage  being  made  to  one  having  a 
right  to  deal  with  the  company,  executed  in  good  faith,  for  a 
valuable  consideration,  and  duly  recorded,  a  superior  lien  of 
which  Krome  had  actual  notice,  is  sought  to  be  set  aside  and 
made  inferior  to  the  Krome  mortgage.  To  do  this  appellants 
oflpered  the  declaration  of  Freudenau,  the  president  of  tlie 
company,  made  at  the  time  of  the  execution  of  the  Kix)me 
mortgage,  that  it  would  be  a  prior  lien.  While  Freudenau 
as  president  of  the  company  might  bind' the  company  by  his 
declarations,  he  being  the  agent  of  the  company,  and  the  dec- 
larations made  within  the  scope  of  the  agency,  yet  we  fail  to 
see  wherein  he,  as  agent  of  the  company  could  by  his  decla- 
rations, within  the  scoj^e  of  his  agency,  bind  a  stranger  who  had 
dealt  with  the  company  in  good  faith,  and  such  declarations 
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of  the  company's  agent  being  to  the  prejudice  of  that  stranger 
80  deah'ng  with  the  company.  Schott's  relation  to  the  com- 
pany as  mortgagee  was  tlie  same  as  that  of  a  stranger.  The 
declarations  of  Freud^nau,  even  if  made  in  the  presence  of 
Schott,  would  not  prejudice  Schptt's  priority,  as  the  pur- 
pose of  executing  a  mortgage  to  pay  off  all  indebtedness  of 
every  character,  including  that  of  Schott,  if  carried  out  and 
payment  of  the  notes  to  Schott  made,  would  have  the  effect 
of  satisfying  his  lien,  and  it  being  extinguished,  the  mortgage 
to  Krome  would  have  become  a  first  lien.  But  those  decla- 
rations made  by  Frendenau,  the  president  of  the  company, 
could  not  make  Schott  liable  for  the  appropriation  of  the 
money  received  on  the  sale  of  the  bonds  secured  by  the 
Krome  mortgage  even  though  he  was  a  director  of  the  com- 
pany. What  w^s  claimed  to  be  the  resolutions  adopted  by 
tlie  Brookside  Coal  &  Coke  Company  offered  in  evidence 
was  the  records  of  Madison  county  showing  the  recording  of 
certain  resolutions. 

The  secretary  of  the  company  was  not  called  as  a  witness 
nor  was  the  president.  The  evidence  showed  an  examina- 
tion of  the  office  of  the  company  was  made,  and  no  records 
of  the  board  of  directors  were  found  of  the  meeting  at  the 
time  the  Krome  mortgage  was  made.  The  evidence  clearly 
showed  that  a  careful  examination  was  made  of  all  persons 
and  places  where  the  records  of  the  company  might  be,  save 
an  inquiry  of  the  secretary  and  president  of  that  company. 
While  the  evidence  shows  that  the  president  and  secretary 
were  both  non-residents,  yet  from  this  evidence  the  convic- 
tion must  arise  that  either  the  president  or  secretary  was  in 
possession  of  the  books. 

These  resolutions  being  recorded  do  not  make  them  bear 
the  character  of  a  deed  or  mortgage,  the  recording  of  which 
is  provided  for  by  statute,  and  the  record  or  certified  copies 
made  evidence  in  certain  cases.  The  search  for  the  records 
of  the  company  does  not,  from  the  evidence  in  the  record, 
appear  to  have  been  sufficiently  made  to  authorize  the  admis- 
sion of  the  secondary  evidence  offered;  while  the  resolu- 
tions ;*ecited,  "That  for  the  purpose  of  paying  the  floating 
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indebtedness  now  due  against  tlie  real  estate  owned  by  the 
Brookside  Coal  Company,"  etc.,  the  bonds  of  the  company  to 
the  amount  of  $15,000  should  be  issued,  and  by  those  resolu- 
tions, for  the  payment  of  the  bonds  with  the  interest  thereon, 
a  sinking  fund  was  provided;  and  for  its  creation  the  rents  of 
houses  and  other  real  estate,  the  proceeds  of  real  estate  sold, 
and  one  quarter  of  one  cent  per  bushel  on  all  coal  mined  from 
under  the  lands,  was  set  apart. 

By  these  resolutions  and  the  bonds  issued  and  the  mort- 
gage to  secure  the  same  there  is  no  declaration  or  recital  of 
that  being  a.first  mortgage  and  to  have  priority  of  all  others- 
Nor  can  the  record — "that  for  the  purpose  of  paying  the 
floating  indebtedness  now  due  against  the  real  estate  owned 
by  the  company" — be  held  as  declaratory  of  a  purpose  of  pay- 
ing a  mortgage  indebtedness  not  yet  due.  Neither  can  the 
term,  ^'floating  indebtedness"  be  held  to  mean  and  include  the 
amount  of  a  debt  secured  by  mortgage  on  the  real  estate  of 
the  company.  In  The  People  ex  rel.  Cooke  v.  Wood,  71  N. 
Y.  371,  where  a  private  act  had  been  passed  empowering  the 
trustees  of  the  village  of  Saratoga  Springs  to  issue  bonds  and 
niise  money  to  pay  the  floating  debt  of  the  village,  the  court 
in  defining  that  term  held,  "  By  the  term  '  floating  debt ' 
is  meant  that  mass  of  lawful  and  valid  claims  against  the  cor. 
poration,  for  the  payment  of  which  there  is  no  money  in  the 
corporation  treasury  specially  designed,  nor  any  taxation  or 
other  means  of  providing  money  to  pay,  particularly  pro- 
vided." The  term  "floating  indebtedness  "  as  used  in  these 
resolutions,  must  be  held  to  mean  that  mass  of  lawful  and  valid 
claims  against  that  corporation  due  and  unsecured,  and  for  the 
payment  of  which  there  is  no  money  in  the  corporation  treas- 
ury, and  which,  by  their  attempted  collection,  would  embarrass 
the  company  and  compel  it  to  wind  up  its  business.  The 
property  of  the  company  was  chiefly  realty  and  the  terms 
used  can  not  be  held  to  be  understood  as  providing  a  fund  for 
the  payment  of  this  mortgage  by  issuing  those  bonds.  And 
no  act  of  Schott  as  director  or  as  treasurer,  so  far  as  shown  by 
the  evidence,  can  be  held  to  estop  his  assertion  of  the  priority 
of  his  mortgage. 
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It  is,  however,  insisted  that  of  the  bonds  issued  and' secured 
by  the  mortgage  to  Krome,  ten  bonds  of  $500  each  were 
delivered  to  Schott  and  he  is  thereby  estopped  by  reason  of 
having  received  the  same.  While  the  evidence  shows  that 
'the  president  of  the  company  delivered  to  Schott  ten  bonds, 
yet  they  were  delivered  with  the  request  he  should  sell  the 
same  and  apply  the  proceeds  to  the  payment  of  his  claim,  and 
on  his  reporting  to  Freudenau  his  inability  fo  sell  those  bonds, 
he  was,  by  the  president  of  the  company,  requested  to  returi\ 
them  to  him,  and  that  was  done.  A  part  of  those  bonds  thus 
returned  are  now  held  by,  and  are  sought  to  be  collected  in 
this  proceeding  by  the  appellant. 

No  part  of  the  proceeds  having  been  received  by  the  prior 
mortgagee,  and  being  delivered  to  him  to  sell  when  he 
returned  them  to- the  president  of  the  company  from  whom 
he  received  them,  it  can  not  be  held  that  he  was  thereby  in* 
any  way  estopped  from  the  assertion  of  his  claim  as  a  prior 
lien. 

The  evidence  in  this  record  discloses  no  element  of  fraudu- 
lent misrepresentation  or  concealment  on  the  part  of  Schott, 
nor  does  the  evidence  show  any  change  of  purpose  on  the 
part  of  the  subsequent  mortgagees  or  bondholders  induced  by 
his  acts.  In  Davidson  v.  Young,  38  111.  146,  it  was  ruled — 
"the  doctrine  of  estoppel  in  pais  or  equitable  estoppel 
is  based  upon  the  fraudulent  purpose  and  the  fraudulent 
results.  If  the  element  of  fraud  is  wanting  there  is  no 
estoppel;  as,  if  both  parties  were  equally  cognizant  of  the 
facts,  and  declarations  or  silence  of  the  one  party  pro- 
duced no  change  in  the  conduct  of  the  other,  he  acting  solely 
on  his  own  judgment.  There  must  be  deception,  and  change 
of  conduct  in  consequence,  in  order  to  estop  the  party  from 
showing  the  truth.^  To  the  same  eflfect  is  Powell  et  al.  v. 
Eogers,  105  111.  318.  It  is  further  assigned  as  error  that  cer- 
tain affidavits  made  by  Martin  J.  Schott  were  oflFered  by 
appellant  for  the  purpose  of  showing  he  was  an  officer  of  the 
company,  and  had  examined  into  the  condition  of  the  com- 
pany, and  had  attended  the  meetings  of  the  board  of  directors. 
The  fact  that  ho  was  a  director  of  the  company,  and  its  treas- 
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nror  was  already  shown  and  was  in  jio  manner  in  controvers}'. 
That  he  had  investigated  the  condition  of  the  company  wonid 
not  in  any  way  affect  the  question  here  at  issue,  unless  he 
was  guilty  of  some  fraudulent  act  or  concealment  to  the  prejn- 
diceoftlie  appellants.  The  company . continued  in  business 
after  the  execution  of  the  second  mortgage  and  the  evidence 
fails  to  show  that  Martin  J.  Schott  knew  of  any  indebtedness 
other  than  was  stated  by  Frendenau.  Nor  does  the  evidence 
show  that  the  indebtedness  existing  at  the  time  of  execution 
of  second  mortgage  was  not  correctly  stated.  The  affidavits 
were  not  contradictory  of  anything  stated  by  Schott  as  a  wit- 
ness, and  we  fail  to  see  wherein  they  were  relevant  testimony. 
There  was  no  error  in  sustaining  the  objection  to  the  affida. 
^vits  going  in  evidence.  We  have  not  deemed  it  necessary  to 
comment  on  the  relation  of  Martin  J.  Schott  to  Otto  Q.  Schott 
in  the  purchase  of  the  notes  in  the  supplemental  bill  sought 
to  be  foreclosed,  which  were  purchased  from  Raissenr  as 
trustee  for  Schlosstein,  as  what  we  have  already  said  neces- 
sarily  disposes  of  that  question.  Fiudiog  no  error  in  the 
exclusion  of  evidence  and  there  being  no  element  of  estoppel 
in  pais  nor  error  in  the  relief  decreed,  the  decree  is  affirmed. 

Decree  affi/rmed. 


Consolidated  Coal  Company  of  St.  Louis 

V. 

Maky  Ann  Schmissetje. 

Landlord  and  Tenant — Lease  of  Coal  Lands — Injunction  to  Restrain 
Tenant  from  Unlawful  Acts — Damages. 

1.  Where  a  lease  of  certain  premises  is  for  a  specific  purpose,  clearly  and 
definitely  stated,  and  the  premises  are  used  for  a  different  purpose,  an 
injunction  may  be  if<Rued  to  restraiti  the  tenant  from  such  unlawful  use,  and 
the  amount  of  damages  suffered  by  the  landlord  is  not  the  controlling  ele- 
ment. 

2.  Where  complainant  leased  certain  lands  to  defendant's  assiirnor,  for 
the  purpose  of  extracting  coal,  for  a  term  of  thirty-fi\re  years,  unless  the 
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coal  should  be  sooner  exhausted,  in  which  case  the  lease  was  to  terminate, 
held,  that,  upon  the  case  presented,  an  injunction  would  issue  to  restrain 
defendant  from  removing  coal  from  other  lands  through  the  shaft  and  over 
the  road  on  complainant's  land. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  R.  Burroughs,  Judge,  presiding. 

Mr,  Charles  W.  Thomas,  for  appellant. 

Messrs.  W.  C.  Kueffner  and  George  C.  Eebhan,  for 
appellee. 

Phillips,  J.  This  is  a  bill  for  injunction,  filed  by  Mary 
Ann  Schmisseur  against  the  Consolidated  Coal  Co.,  to  enjoin 
it  from  transporting  across  or  through  land  of  complainant,  or 
through  the  pit  or  shaft  sunk  on  complainant's  land  any  coal 
mined  on  lands  other  than  complainant's. 

It  appears  from  the  record  that  on  the  13th  day  of  March, 
1873,  the  complainant  was  and  still  is  the  owner  of  certain 
lands  in  St.  Clair  county,  and  on  the  13th  day  of  March,  1873, 
entered  into  a  contract  in  writing,  by  which,  in  consideration 
of  $22,281,  paid  and  secured  to  be  paid  by  notes  and  mort- 
gage on  the  property  leased  absolutely,  sold  and  conveyed  to 
the  Schuremans  all  the  coal  underlying  her  farm  in  St.  Clair 
county,  which  contained  15,952  acres,  reserving  certain  spec- 
ified coal  fi'om  the  lease. 

The  contract  contains  this  provision :  "And  for  the  purpose 
of  enabling  said  Schuremans  to  sink  pits  or  shafts  and  success- 
fully mine  and  remove  said  coal,  said  Schmisseur  hereby 
leases  unto  them  and  to  their  legal  representatives,  for  the 
term  of  thirty-five  years  (unless  the  said  coal  shall  be 
sooner  exhausted,  in  which  event  said  lease  and  the  right 
to  mine  said  coal  shall  cease  and  expire),  certain  portions  of 
said  farm,  containing  in  all  eleven  (11)  acres." 

The  contract  then  describes  the  eleven  acres.  The  bill 
further  sets  forth   that   the  grantees  and  lessees  went  into 
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possession,  sunk  a  shaft,  opened  a  mine,  and  mined  coal  nntil 
1886,  wlien  they  sold  to  appellant  their  interest  under  the 
contract,  since  which  time  appellant  has  been  in  possession 
and  operating  the  mine.  It  farther  appears  that  appellant 
acquired  over  100  acres  of  coal  lands  from  Ward  and  Krelich, 
adjoining  the  lands  of  complainant,  and  through  the  entries 
and  openings  in  complainant's  land  is  removing  the  coal  mined 
on  the  Ward  and  Krelich  land,  and  hoisting  the  same  through 
the  shaft  or  pit  on  complainant's  land;  and  is  also  removing 
coal  mined  from  the  Krelich  land  through  complainant's  land, 
to  a  shaft  on  land  adjoining-complainants,  which  pit  is  known 
as  the  "  Yoch  Mine." 

It  is  further  alleged  in  the  bill  that  thereby  the  term  is 
fraudulently  lengthened  by  the  company,  and  it  was  frandu^ 
lently  using  the  leased  premises  for  a  purpose  not  authorized 
by  the  lease,  and  the  complainant  sustained  irreparable  dam- 
ages, and  can  not  protect  her  rights  at  law  without  bringing  a 
multiplicity  of  suits. 

About  one-half  the  coal  under  the  Schmisseur  land  has 
been  taken  out.  The  Circuit  Court  entered  a  decree  enjoin- 
ing  the  use  of  the  pit  and  entries,  except  for  hoisting  and 
removing  the  coal  under  complainant's  land. 

By  the  terms  of  the  contract  the  lessee  and  grantee  has 
thirty-five  yeare  in  which  to  remove  said  coal,  but  in  the 
event  the  coal  is  sooner  removed,  the  lessee  must  deliver  up 
possession  to  the  lessor  of  the  surface  lands  leased. 

While  there  is  no  requirement  in  this  contract  that  the 
mining  of  the  coal  shall  be  completed  before  the  expiration 
of  thirty-five  years,  yet  we  are  satisfied  that  it  was  not  within 
the  design  or  contemplation  of  either  party  to  the  contract, 
that  the  land  and  shaft  should  be  used  for  the  purpose  of  min- 
ing coal  from  other  or  different  lands  than  those  mentioned 
in  the  contract. 

Where  premises  are  sought'to  be  used  for  a  purpose  incon- 
sistent with  the' term)  of  the  lease,  and  such  use  is  likely  to 
result  in  injury  to  the  lessor's  right,  he  may  restrain  the  lessee 
from  such  unauthorized  use,  where  his  damages  can  not  be 
adequately  ascertained  and  compensated  by  proceedings  at  law. 
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And  where  the  contract  of  leasing  is  certain  and  deter  mi; 
nate,  and  the  contract  for  the  use  of  the  demised  premises  for 
a  specified  purpose  is  clearly  established,  and  the  premises 
are  used  for  a  different  purpose,  it  will  afford  ground  for  the 
interposition  of  a  court  of  equity  by  injunction.  Leavers  v. 
Cleary  et  al.,  75  111.  349;  Steward  v.  Winters  et  al.,  4  Sand- 
ford's  Ch.,  587.  Nor  will  it  avail  against  the  granting  of 
the  writ  that  the  act  complained  of  will  be  productive  of  no 
injury  to  the  complainant  High  on  Injunctions,  2d  Ed.,  Sec. 
1135;  Stewart  v.  Winters  ot  al.,  supra. 

It  is  apparent  from  the  record  that  the  use  of  the  prem- 
ises for  any  other  purpose  than  for  mining  the  coal  under  the 
complainant's  farm  was  not  contemplated,  and  to  use  the  shaft' 
and  entries  under  the  surface  of  com|)lainant's  farm  for  con- 
veyance to  the  foot  of  the  shaft,  to  he  hoisted,  coal  mined  on 
other  lands  than  complainants,  and  hoisting  the  same  to  the 
surface,  is  not  within  the  terms  of  the  contract  and  is  in  con- 
flict with  its  spirit.  And  complainant  has  a  right  to  resort  to 
a  court  of  equity  to  prevent  the  use  of  the  premises  leased 
for  a  different  purpose  than  that  contemplated  when  leased, 
and  embodied  in  the  contract. 

It  is  insisted,  however,  that  there  is  no  irreparable  damage 
averred  or  shown.  It  is  averred  in  ]the  bill,  that  while  the 
lease  is  for  the  term  of  thirty-five  years^  yet  if  the  coal  is 
sooner  removed  from  under  complainant's  land  the  lease  shall 
terminate,  and  thereupon  the  possession  of  the  eleven  acres 
would  revert  to  complainant. 

While  there  is  no  requirement  that  the  coal  shall  be 
removed  earlier  than  the  time  limited  in  the  lease,  yet  it 
appears  that  at  least  one-half  of  the  coal  has  been  removed 
before  one-half  of  the  term  has  expired,  and  that  not  more  than 
one-third  of  tlie  coal  hoisted  at  this  shaft  is  coal  mined  under 
complainant's  land;  that  the  averments  of  the  bill  do  show 
such  injury  to  the  complainant,  and  that  appellants  are  seeking 
an  undue  advantage  of  complainant,  by  using  her  lands  and 
the  leaded  premises,  which  are  more  convenient  and  less 
expensive  in  having  coal  carried  to  market  by  the  railroad, 
which  crosses  her  land  neai*  the  shaft,  which  makes  the  facili- 
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ties  for  shipping  greater  than  is  had  by  the  appellant  for  the 
coal  under  the  Ward  and  Krelich  land,  and  prevents  com- 
plainant from  receiving  compensation  for  riglit  of  way  over 
her  land,  for  the  carriage  of  the  coal  from  the  Ward  and 
Krelich  land. 

The  advantage  to  appellant  by  such  nse  of  complainant's 
land  is  snch  that  it  will  cause  the  use  of  complainant's  land  to 
be  continued  for  the  full  term  of  the  lease,  which,  with  the 
same  quantity  of  coal  as  is  now  being  hoisted,  would  not 
result 

The  atnount  of  damage  is  not  the  controlling  question. 
Commonwealth  v.  Pittsburg  R  E,  Co.,  62  Am.  Dec  372; 
Wahlo  V.  Reinbach,  76  III.  322. 

It  was  proper  for  a  court  of  equity  to  restrain  the  appellant 
from  such  unauthorized  and  injurious  use  of  the  premises 
leased  from  complainant. 

The  decree  is  affii-med. 

Deeree  affirmed. 


Elijah  P.  Cuetis  et  al. 

V. 

James  E.  Gowan  et  al. 

Municipal  Corporations — Injunetiona — Payment  of  Fee f  for  Legal  Sert^ 
ices  Rendered  City  in  Action  against  Officers — Duties  qf  City  Attorney — 
Bight  qf  Mayor  to  Employ  Counsel — Hatifieation  qf  Illegal  Act  of  Board 
of  Aldermen — Dram  Shops — Licenses, 

1.  A  bill  seeking  to  enjoin  the  mayor  and  aldermen  of  a  city  from  grant- 
ing? licenses  to  certain  parties  to  keep  dram  phops,  is  an  action  in  which  the 
city  has  an  interest,  and  under  the  ordinances  of  the  city  in  question  the 
mayor  is  warranted  in  securing  counsel  to  appear  and  defend  such  suity  the 
city  attorney  having  decided  not  to  appear. 

2.  Where  the  action  of  a  board  of  aldermen,  in  allowing  and  ordering 
paid  a  claim  against  the  city,  was  invalid  for  the  lack  of  a  majority  rote, 
but  at  a  subsequent  meeting  by  a  majority  rote  the  board  passed  a  resolu- 
tion adopting,  ratifying  and  confirming  such  previous  action,  this  resolu- 
tion was  equivalent  to  an  allowance  of  the  claim* 
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[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Massac  County;  the 
Hon.  KoBERT  W.  McCartney,  Judge,  presiding. 

Messrs.  J.  F.  MoCabtnby  and  E.  F.  Curtis,  for  appellants. 

Mr.  C.  L.  V.  MuLKEY,  for  appellees. 

Beeyes,  p.  J.  This  is  a  bill  filed  by  appellants,  seeking  to 
enjoin  the  mayor  and  city  clerk  of  the  city  of  Metropolis, 
from  issuing  warrants  on  the  city  treasurer,  to  the  aggregate 
amount  of  $105,  to  appellees  Jones,  Shaver  and  Mulkey. 
These  warrants  were  about  to  be  issued  to  these  parties  in  pay- 
ment for  legal  services  rendered  by  them  in  resisting  an 
application  by  certain  citizens  and  taxpayers  of  the  city,  for 
an  injunction  resti'aining  Rankin,  as  mayor,  and  Wymore, 
Gowan  and  Kramer,  as  aldermen  of  the  city,  from  granting 
licenses  to  certain  persons  to  keep  dram  shops  within  the  city 
limits. 

A  temporary  injunction  was  issued  in  the  present  suit, 
which  on  final  hearing  was  dissolved  and  the  bill  dismissed. 
The  complainants  below,  by  this  appeal,  seek  to  reverse  the 
action  of  the  Circuit  Court.  There  is  much  in  this  record 
which  we  do  not  feel  called  upon  to  notice,  and  shall  be  able 
in  a  brief  space  to  present  the  points  upon  which  we  rest  our 
decision  of  the  case. 

The  application  for  an  injunction,  in  resisting  which  Jones, 
Shaver  and  Mulkey  rendered  the  services, payment  for  which, 
by  this  proceeding,  it  is  sought  to  enjoin  the  city  from  mak- 
ing, it  is  asserted,  was  a  proceeding  in  which  the  city  had  no 
interest;  that  the  city  by  name  was  not  made  a  party  to  it,  and 
therefore  the  mayor  could  not  employ  counsel  to  appear  for 
the  city  in  the  case  and  thereby  bind  the  city..  We  think 
this  is  a  mistaken  view.  Whether  the  city  w^s  made  a 
party  to  the  proceeding  or  not,  the  whole  scope  of  the  bill 
was  to  enjoin  the  mayor  and  aldermen  named,  of  the  city,  from 
d(»ing  an  act,  not  as  individuals,  but  as  officers  of  the  municipal 
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government;  not  ministerial  officers,  but  officers  constituting 
the  legislative  power  of  the  city.  If  the  licenses  sought  to 
be  enjoined  were  granted  it  would  be  the  act  of  the  municipal 
corporation.  In  effect  it  was  seeking  to  enjoin  the  city  from 
granting  licenses  except  upon  certain  conditions.  These  men 
had  no  power,  except  as  the  city  council,  to  grant  licenses  to 
keep  dram  shops.  What  it  was  sought  to  enjoin  them  from 
doing  was  what  it  was  claimed  they  were  about  to  do  as  the 
city  council.  Whether  the  city,  eo  nomine^  was  a  necessary 
party  or  not,  seems  to  us,  in  this  case,  immaterial.  The  city 
clearly  was  interested  in  the  proceeding. 

It  further  appears  that  the  city  attorney  decided,  after 
examination  of  the  bill  upon  which  the  application  for  an 
injunction  was  made,  that  the  city  had  no  interest  in  the 
litigation,  and  for  that  reason  did  not  appear  in  the  case.  As 
already  stated,  in  this  he  was  clearly  mistaken.  Sec.  7  of  the 
ordinances  of  the  city  provides : 

"Sec.  7.  In  the  absence,  inability,  neglect  or  refusal  of 
the  city  attorney  to  prosecute  or  defend  any  action  required 
by  law  to  be  prosecuted  or  defended  by  him,  the  mayor  or 
city  council  may  employ  some  competent  attorney  to  perform 
such  duty,  and  the  city  council  may  make  such  a  reduction  of 
the  salary  of  said  city  attorney,  on  account  of  such  inability, 
neglect  or  refusal  to  serve,  as  shall  be  just  and  equitable. 
The  city  council  may,  when  they  deem  it  necessary,  employ 
some  competent  attorney  to  assist  the  city  attorney  in  the 
prosecution  or  defense  of  any  action  required  by  law  to  be 
prosecuted  or  defended  by  him." 

Under  this  section  the  mayor  had  the  power,  when  the  city 
attorney  decided  that  he  would  not  appear  in  the  case  and 
represent  the  interest  of  the  city,  to  employ  counsel  to  do  so. 
The  fact  that  the  mayor  may  have  spoken  to  coupsel  before 
he  knew  that  the  city  attorney  would  not  represent  the  city 
in  the  litigation,  is  not  important,  as  it  must  be  conceded  that 
the  services  they  rendered  were  performed  after  the  city 
attorney  had  so  decided. 

The  action  of  the  city  council,  on  the  8th  day  of  August, 
1887,  by  which  the  claims  of  Jones,  Shaver  and  Mulkey  were 
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allowed  and  ordered  paid,  and  in  pnrsurance  of  which  order 
the  warrants  were  about  to  be  issued  when  the  temporary 
injnnction  was  granted,  was  not  a  valid  action.  The  record 
shows  that  bat  three  aldermen  voted  for  it,  and  two  against 
it,  one  alderman  being  absent.  A  majority  is  required  for 
such  action.     The  mayor  can  only  vote  when  there  is  a  tie. 

Afterward  on  the  12th  day  of  September,  1887,  a  majority  of 
the  city  conncil  adopted  this  resolution:  "Whereas,  there  has 
been  some  question  as  to  the  legality  or  regularity  of  the  pro- 
ceedings at  a  recent  meeting  of  this  body,  in  allowing  and 
ordering  the  payment  of  the  claims  of  B.  O.  Jones,  J.  C. 
Shaver  and  C.  L.  V.  Mulkey  for  certain  legal  services  ren- 
dered the  city  at  its  request,  therefore,  be  it  resolved,  that 
we,  in  full  conncil,  adopt  said  proceedings,  and  the  same  are 
hereby  ratified  and  confirmed." 

This,  we  think,  was  equivalent  to  an  allowance  of  these 
claims.  The  account  allowed  was  a  debt  for  which  the  city 
was  liable.  The  only  defect  in  the  action  of  August  8th  was 
that  a  majority  did  not  vote  for  it  By  this  resolution  a 
majority  do  ratify  the  vote  of  the  three  members  who  voted 
for  it  August  8th. 

The  temporary  injunction  was  properly  allowed  when  it 
was  granted,  but  after  the  action  of  the  council  on  the  12th  of 
September  it  should  have  been  dissolved.  We  are  content 
with  the  order  of  the  court  below  as  to  the  costs. 

The  decree  of  the  Circuit  Court  is  affii*med. 

Decree  affirmed. 


Mobile  &  Ohio  Railroad  Company 

V. 

William  Moore. 

Railroads— Negligence  qf-— Horse — Crossing — Absence  of  Cattle  Guards 
Immaterial  When. 

In  an  action  agrainst  a  railroad  coTopany  to  recover  damaj^es  for  the  kill- 
ing of  plaintiff's  horse,  where  the  alleged  negligence  was  the  absence  of 
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cattle  guards  at  a  croming,  and  the  failure  to  fence,  and  the  evidenco 
showed  that  plaintiff  *8  horse  went  upon  the  track  at  and  on  the  crossing  of 
a  public  highway,  and  was  there  killed  by  the  defendant's  engine,  this  court 
holds  that  the  alleged  negligence  of  defeudant  was  immaterial,  and  ihe  jury 
should  have  been  instructed  to  return  a  verdict  for  defendant. 

[Opinion  filed  February  4, 1890.] 

Appeal  from  the  Circuit  Court  of  Union  County;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

Messrs.  John  M.  Lansden  and  Angles  Leek,  for  appellant 

Messrs.  IL  H.  Bcssey  and  James  Linole,  for  appellee. 

Phillips,  J.  This  is  an  action  on  the  case  for  recovery 
'  for  the  killing  of  a  mare.  The  declaration  charges  negli- 
gence in  failing  to  erect  and  maintain  fences  on  both  sides  of 
the  railroad,  and  cattle  guards  at  a  public  road  crossing.  The 
evidence  in  this  record  shows  the  uiare  was  struck  and  killed 
at  a  road  crossing.  The  records  of  the  county  board  of  Union 
county,  for  the  June  term,  1884,  show  the  location  of  a  road 
upon  the  condition  that  the  county  pay  no  damages,  the 
]:)etitioner8  having  agreed  in  open  court  to  pay  all  costs  and 
damages.  The  evidence  of  Reidel  and  Qrappo  shows  the 
payment  of  all  damages  and  costs.  The  records  of  the  county 
board  of  Union  county  show  the  filing  of  a  supplemental 
plat  and  an  amended  report  by  the  viewers,  an  approval  of 
the  report  and  plat,  and  an  order  for  the  opening  of  the  road. 
The  evidence  in  this  record  shows  the  location  and  order  for 
opening  this  road,  and  that  the  mare  passed  along  the  road  to 
the  road-crossing  on  the  railroad,  where  she  was  struck. 

The  verdict  was  for  plaintiff,  and  damages  assessed  at 
$125  and  an  attorney's  fee.  The  plaintiff  sought  to  recover 
because  there  were  no  cattle  guards  along  the  sides  of  the 
road  at  the  railroad  crossing. 

The  question  to  be  considered  is  the  place  where  the  ani- 
mal got  on  the  track,  and  the  absence  of  a  fence  or  cattle  guard 
at  a  public  road  crossing  can  not  affect  the  question  where  the 
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animal  gets  on  the  ti*ack  and  is  injured  at  a  public  road  cross- 
ing. Q.  W.  K.  E.  Co.  V.  Morthland,  30  111.  451 ;  G.  W.  R. 
R  Co.  V.  Hanks,  36  111.  281 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Fai- 
relly,  3  111.  App.  60 ;  P.  D/&  E.  Ry.  v.  Scliiller,  12  111.  App. 
443. 

In  this  case  it  appears  from  the  evidence  that  the  animal 
was  struck  and  killed  at  the  point  where  it  went  on  the  track ; 
that  place  was  a  public  road  crossing. 

The  absence  of  cattle  guards  along  the  sides  of  the  road « 
can  not  affect  the  question.     Under  the  evidence  the  plaintiff 
is  not  entitled  to  recover.     The  insti'uction  to  find   for   the 
defendant  should  have  been  given. 

Both  instructions  given  for  the  plaintiff  were  erroneous,  and 
it  was  error  to  modify  each  of  defendant's  instruction^  as 
modified. 

The  judgment  is  reversed. 

Judgment  reversed. 


Charles  Simpson  et  al. 

V. 

George  Kincaid. 

Sales — Contract  of— Failure  qf  Vendee  to  Execute — Fraudulent  Rep- 
resentations— In  struetions. 

In  ao  action  by  vendors  agfainsi  vendee  to  recover  damages  for  failure  of 
vendee  to  complete  the  contract  of  sale,  where  the  defense  alleged  was 
fraudulent  representations  of  the  vendors,  and  the  evidence  was  conflicting, 
the  judgment  is  reversed,  the  court  below  having  omitted  from  the  instruc- 
tions for  defendant,  in  stating  what  must  be  shown  as  a  defense,  a  material 

element  of  such  defense. 
* 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Effingham  County;  the 
Hon.  Carroll  C.  Boggs,  Judge,  presiding. 
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Mr.  S.  F.  GiLMOEE,  for  appellants. 

Messrs.  Einehakt  &  Wbight,  for  appellee. 

Green,  J.  This  snit  was  brought  by  the  sellers  to  recover 
damages  for  the  breach  of  a  contract  for  the  purchase  of  a 
stallion,  by  the  purchaser.  The  jury  found  a  verdict  for  the 
defendant,  upon  which  a  judgment  for  costs  against  plaintiffs 
was  rendered,  and  they  took  this  appeal.  The  defense  relied 
on  was  false  representations  made  by  the  vendors.  The 
defandant  alone  testified  such  false  representations  were  made 
to  him,  and  he  was  flatly  contradicted  in  this  by  Simpson  and 
another  witness,  and  was  also  contradicted  in  other  material 
matters  by  the  same  witnesses,  and  by  the  father  of  Simpson, 
another  witness  testifying  on  behalf  of  plaintiffs.  The  court 
gave  the  jury  the  following  instructions  on  behalf  of  defendant: 

"  If  the  plaintiffs  made  false  statements  to  the  defend- 
ant, knowing  them  to  be  false,  in  regard  to  the  identity  of  the 
horse  in  question,  and  falsely  represented  to  the  defendant 
that  the  horse  in  question  was  the  one  to  which  Ogle  had 
bred  his  mares,  and  the  one  defendant  said  he  had  come  to 
buy,  if  they  knew  that  such  statements  were  false,  and  that 
the  horse  they  were  selling  defendant  was  not  the  one  ho 
wanted  to  buy  and  thought  he  was  buying,  then  defendant 
was  not  bound  to  take  the  horse  and  the  plaintiffs  can  not 
recover." 

*'  If  the  jury  believe  from  the  evidence  that  plaintiffs  were 
informed  by  defendant  what  horse  he  came  to  purchase,  and 
that  they  falsely  represented  that  they  had  that  horse,  and 
defendant  relying  on  that  representation  agreed  to  buy  their 
horse,  and  if  they  further  believe  that  such  representations 
were  untrue,  and  that  defendant  afterward  found  out  that 
plaintiffs  were  knowingly  selling  him  a  different  horse  from 
the  one  he  had  been  induced  by  plaintiffs  to  believe  he  was 
buying,  then,  if  you  find  he  did  so  induce  the  defendant, 
then  defendant  was  not  bound  to  take  the  horse,  and  the 
plaintiffs  can  not  recover." 

To  the  giving  of  each  of  these  instructions  exceptions  were 
duly  taken  on  behalf  of  plaintiffs. 
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Conceding  that  the  jury  had  the  right  to  believe  the  tes- 
timony of  defendant,  and  discredit  the  teetimony  of  the 
witnesses  who  contradicted  him,  it  must  be  admitted  there 
was  a  siia'rp  conflict  in  the  evidence  upon  the  material  vital 
question  of  false  representations,  set  up  as  a. defense.  In  this 
condition  of  the  evidence  the  instructions  given  should  have 
been  accurate.  The  foregoing  instructions  in  effect  called  for 
a  verdict  in  favor  of  defendant,  without  requiring  the  jury 
to  find  from  the  evidence  certain  material  facts.  Aside  from 
other  objections  this  omission  made  both  instructions  defect- 
ive, and  the  error  in  giving  them  requires  us  to  reverse  the 
judgment  of  the  Circuit  Court  and  remand  the  cause. 

Beverfsed  a7id  remanded. 


Joseph  Loughry 

V. 

Isaac  D.  Mail,  .     i  84 "5^ 

95    '884 

Exeeuiions — Payment  to  Constable  on  Discharge  of  Debt — Parol  Evi' 
denee. 

1.  A  payment  made  to  a  constable,  having  in  his  hands  an  execution  by 
the  execution  debtors,  or  by  any  one  in  their  behalf,  operates  pro  tantoBBA 
discharge  of  the  judgment  debt,  and  such  payment  may  be  shown  by 
parol. 

2.  What  was  testified  to  by  a  witness,  since  deceased,  at  a  former  trial, 
where  the  same  subject-matter  and  the  same  parties  are  involved,  may  be 
shown  by  those  who  heard  and  recollect  the  testimony. 

[Opinion  filed  February  4,  1890.] 

Appkai.  from  the  Circuit  Court  of  Crawford  County;  the 
Hon.  Wjlliam  C.  Jones,  Judge,  presiding. 

George  Loughry  was  indebted  to  Isaac  D.  Mail  in  the  sum 
of  $95.57  on  a  promissory  note,  on  which  Joseph  Loughry 
was  surety.  Mail  recovered  judgment  against  Geo.  and  Jos. 
Loughry  for  that  amount  Execution  was  issued  and  deliv- 
ered to  Allen  Swim,  constable,  on  October  13,  1877. 
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Joseph  Loughry  paid  $50  on  that  judgment  and  costs 
December  13,  1877.  On  January  11,  1878,  by  order  of 
plaintiff,  that  execution  was  returned,  and  on  March  2,  1878, 
ah'as  execution  was  issued  and  delivered  to  constable  Swim^ 
which  was  returned  May  13,  1878,  no  property  found. 

These  facts  appear  from  the  traudcript  of  the  justice  of 
the  peace.  On  April  1,  1879,  Jos.  Loughry  executed  and 
delivered  his  promissory  note  to  Isaac  D.  Mail  for  $55.22, 
with  interest  at  ten  per  cent  per  annum  from  date.  That 
note  was  in  satisfaction  of  the  judgment  against  Geo.  and  Jos. 
Loughry,  Joseph  then  believing  there  was  that  amount  due  on 
the  judgment. 

That  note  was  sued  on  before  a  justice  of  the  peace,  and 
Emily  Hamilton,  the  mother  of  Geo.  and  Jos.  Loughry,  testi- 
fied on  the  trial  before  the  justice  that  she  paid  Allen  Swim 
on  an  execution,  issued  against  Geo.  and  Jos.  Loughry,  in  favor 
of  L  D.  Mail,  the  sum  of  $50. 

The  case  was  appealed  from  the  justice,  and  on  trial  in  the 
Circuit  Court  appellant  set  up  as  a  defense  to  this  note  that 
while  the  alias  execution  was  in  the  hands  of  constable  Swim, 
Emily  Hamilton  paid  the  constable  $50  for  Geo.  Loughry,  who 
was  the  principal  maker,  and  that  appellant,  without  knowl- 
edge of  such  payment,  executed  this  note  for  the  same  judg- 
ment that  was  satisfied  by  the  payment  of  $50  by  Enjily 
Hamilton. 

Before  the  trial  in  the  Circuit  Court  Emily  Hamilton  died? 
and  appellant  offered  to  prove  what  was  testified  to  by  her  on 
the  trial  of  the  case  before  the  justice  of  the  peace,  which 
evidence  was  excluded  by  the  court. 

Appellant  also  olfered  as  a  witness  Hannah  Fox,  to  prove 
that  she  witnessed  the  payment  made  by  Emily  Hamilton  on 
the  execution,  which  was  excluded  by  the  court. 

Verdict  and  judgment  for  the  plaintiff  for  $107.21.  Appel- 
lant brings  the  record  to  this  court  and  assigns  error  exclusive 
of  the  evidence. 

Messrs.  Callahan,  Jones  &  Lowe,  for  appellant 


Messrs.  Kobb  &  Bradberrt,  for  appellee. 
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Phillti>s,  J.  Where  a  collecting  officer  receives  a  payment 
of  a  debt  in  his  hands  for  collection,  it  is  to  the  amount  of  tlie 
payment  a  satisfaction  of  the  debt.  The  constable  had  in  his 
hands  an  execution  against  Geo.  and  Jos,  Longhry,  and  a 
payment  made  by  either  of  them,  or  by  one  in  behalf  of 
either  of  them  is,  to  the  amount  of  such  payment,  a  satisfac- 
tion of  the  debt     Seymour  v.  Haines,  104  111.  562. 

What  was  testified  to  by  a  witness,  since  deceased,  where 
the  same  subject-matter  and  the  same  parties  are  involved, 
may  be  shown  by  those  who  heard  and  recollect  the  testimony. 

That  proof  of  payment  by  those  making  the  payment,  or 
by  those  who  witnessed  the  payment,  is  admissible  as  primary 
evidence,  not  depending  for  its  admissibility  on  the  payment 
being  indorsed  on  the  execution,  or  on  being  paid  over  by  the 
constable  to  the  plaintiff  in  execution.  The  court  erred  in 
excluding  the  testimony  offered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Louisville,  Evansville  &  St.  Louis  Consolidated 

Railroad  Company 

V. 

Clara  Surwald,  Adm'x,  etc. 

A- 

Practice — Appeal  hy  Person  Not  a  Party, 

A  person  not  having  been  made  a  party  to  a  suit  originally,  can  nol 
become  a  party  on  the  mere  suggestion  of  defendant's  counsel. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Appellee  filed  in  the  County  Court  of  St.  Clair  County  a 
petition  to  sell  leasehold  interest  of  lands  to  pay  debts,  where, 
on  hearing,  the  petition  was  dismissed.  Appellee  appealed  to 
the  Circuit  Court,  and  on  hearing,  a  decree  for  the  sale  of 
interest  in  lands  to  pay  debts  was  entered.    The  appellant 
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was  not  a  party  to  that  decree.  The  defendants  to  the  peti- 
tion were  the  Illinois  and  St  Louis  Coal  Co.,  and  the  East  St. 
Louis  Elevator  Co.  The  only  manner  in  which  the  api^ellant 
is  connected  with  this  case  appears  in  tlie  following  order  of 
court:  "And  now  on  tin's  2d  day  of  July,  A.  D.  1889,  the 
Siiine  being  the  seventh  Tuesday  of  the  said  term,  come  again 
the  parties  by  their  respective  8olicitoi*s,  and  the  defendants' 
motion  for  a  new  hearing  is  heai-d,  and  by  the  court  denied. 
And  thereupon  the  solicitor  for  the  defendants  suggests  to 
the  court,  that  since  the  commencement  of  this  suit  the  defend- 
ant, The  Illinois  and  St.  Louis  Railroad  and  Coal  Company, 
has  become  merged  by  consolidation  with  the  Louisville, 
Evansville  and  St  Louis  Consolidated  Bailroad  Company,  and 
on  behalf  of  said  Louisville,  Evansville  and  St.  Louis  Consol- 
idated Railroad  Company  prays'  an  appeal  to  the  Appellate 
Court,  which  is  allowed,  upon  condition  that  the  said  L.  E.  & 
St  L.  Consolidated  R.  R.  Co.,  or  either  of  the  defendants,  file 
an  appeal  bond  in  the  penal  sum  of  $400,  withsccnrity,  to  be 
approved  by  the  clerk  of  the  court  within  forty  days  from 
this  date,  and  a  certificate  of  the  evidence  or  bill  of  excep- 
tions within  the  same  time." 

Tlie  appellee  entered  a  motion  in  this  court  to  dismiss  the 
appeal,  which  was  reserved  for  final  hearing. 

Messrs.  G.  &  G.  A.  Koehner,  for  appellant. 

Mr.  Chables  W.  Thomas,  for  appellee. 

Phillips,  J.  The  appellant  not  being  a  party  to  the  record, 
if  it  desired  to  be  let  in  to  defend,  it  should  have  personally 
made  application  therefor.  T.  W.  &  W.  Ry.  Co.  v.  Beggs, 
85  III.  80;  The  Mercantile  Insurance  Co.  v.  Jaynes  et  al.,  87 
111.  199;  Lawrence  v.  Lane,  4  Gilm.  354. 

The  suggestion  of  the  solicitors  of  defendants  to  the  petition 
did  not  make  appellant  a  party.  Mercantile  Insurance  Co. 
V.  Jaynes  et  al.,*wp7*a. 

Not  being  a  party  to  the  proceedings  the  right  of  appeal 
did  not  exist. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


t 
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Johnson  y.  Huber. 


John  T.  Johnsqn  et  al. 

V. 

Mary  Huber. 
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Beat  Properfff—BiU  to  Set  Aside  Deed  and  Mortgage  -Judgment — Non* 
resident — Security  for  Costs — Married  H'oman  as  Complainant — Lex  Fori 
— When  Administrator  of  One  Deceased  Judgment  Debtor  Not  a  Necessary 
Party  to  Such  Action — Identity  of  Parties^  Proof  of — Life  Tenant  under 
Will — Hotnestead— Sufficiency  qf  Evidence  to  Show  Fraud  in  Conveyance 
— Practice, 

1.  Upon  a  motion  to  dii^niisB  a  rait  on  the  gronnd  thnt  the  complainant 
is  a  non-resident  it  iuust  be  shown  that  he  or  she  was  such  at  the  lime  the 
suit  was  instituted. 

2.  The  right  of  the  complainant,  a  married  woman  and  a  resident  of 
Missouri,  to  maintain  an  action  in  this  State  for  the  protection  ot  her  prop^ 
erty  interests  here,  depends  upon  the  statute  of  this  State  as  to  the  rights  of 
married  women  and  not  upon  the  statute  of  Missouri;  hence  it  was  not  nec- 
essary to  plead  and  prove  the  statute  of  that  State. 

3.  Where  a  party  recovered  a  judgment  against  certain  parties,  one  of 
whom  was  life  tenant  of  a  certain  piece  of  real  estate,  and  others  the  own- 
ers of  the  fee,  held,  that,  after  the  death  of  the  life  tenant,  it  was  not  nec- 
essary to  make  her  administrator  a  party  to  a  bill  to  subject  the  interest  of 
the  remainder- men  to  the  Hen  of  complainant's  judgment. 

4.  The  decree  appealed  from  is  sufficiently  definite  as  to  amount  to  be 
paid  by  defendants. 

5.  Where  a  bill  alleged  that  two  of  the  defendants  each  owned  a  one- 
half  interest  in  the  real  estate  sought  to  be  subjected  to  lien  of  complain- 
ant's judgment,  if  the  evidence,  or  admissions  of  the  answer,  showed,  and 
the  decree  found,  the  ownership  of  a  less  interest  in  fee  in  these  defendants, 
it  does  not  constitute  error. 

6.  Upon  the  cAe  presented,  the  relief  granted  by  the  decree  came  prop- 
erly within  the  prayer  of  the  bill  for  general  relief,  although  the  specific 
prayer  of  the  bill  for  relief  was  not  followed. 

7.  Under  the  will  introduced  in  evidence  the  wj/e  of  the  testator  became 
life  tenant  of  the  real  estate  in  controversy,  and,  as  she  continued  to  occupy 
it,  had  a  homestead  therein  up  to  the  time  of  her  death. 

8.  The  evidence  held  to  have  been  sufficient  to  show  that  the  life  tenant 
under  the  will  was  identical  with  one  of  the  defendants  in  complainant's 
judgment,  although  the  nnme  was  not  the  same. 

9.  The  evidence  was  sufficient  to  justify  the  finding  that  the  conveyances 
sought  to  be  set  aside,  were  fraudulent  and  void  as  against  complainant's 
judgment 

[Opinion  filed  February  4,  1890.] 
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Appeal  from  the  Circuit  Court  of  Madisou  County;  the- 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

On  September  14,  1887,  appellee  filed  her  bill  in  this  cause 
against  John  T.  Johnson  and  Fredericka  Llolan.  On  the  Ibtli 
day  of  November,  1887,  Thomas  Nolan,  husband  of  Fred- 
ericka, was  made  a  defendant  and  was  served  with  process 
December  19,  1887.  The  purpose  of  the  bill  as  amended  was 
to  set  aside  a  deed  made  August  16,  1886,  by  Gcsche  W. 
Elsen,  John  T.  Johnson  and  Fredericka  Nolan,  convey  in  oj 
certain  lots  in  the  city  of  Alton  to  said  Thomas  Nolan,  and  also 
to  set  aside  a  mortgage  of  same  date  given  by  Nolan  and  wife 
to  Johnson,  conveying  same  premises,  to  secure  Nolan's  note 
of  same  date  to  Johnson  for  $1,000,  payable  in  three. yeai-s 
with  six  per  cent  interest,  and  given  for  the  purchatse  money 
of  Johnson's  share  in  said  real  estate,  and  to  subject  the 
interest  of  Fredericka  and  Johnson  in  said  real  estate,  to  the 
payment  of  a  judgment  obtained  by  complainant  in  the  Cir- 
cuit Court  of  Madison  County,  October  21,  1886,  for  $682.80 
and  costs.  The  cause  was  heard  on  bill,  answer  of  all  the 
defendants,  replication  and  proof. 

The  court,  by  its  decree  entered  at  the  March  term,  1889, 
finds  complainant  recovered  judgment  against  Gcsche  W. 
Elsen,  John  T.  Johnson  and  Fredericka  Nolan  on  the  2l6t 
day  of  October,  1886,  in  said  Circuit  Court,  for  the  sum  of 
$682.80  and  costs,  and  the  indebtedness  for  which  said  judg- 
ment was  recovered  was  contracted  by  said  Elsen,  Johnson 
and  Fredericka  Nolan  on  September  30,  1883;  that  execntion 
on  said  judgment  was  issued  to  and  returned  by  sheriflE  of 
said  Madison  county  unsatisfied  and  ^^  nulla  hona^'*  and  said 
judgment  remains  in  full  force  <and  unsatisfied;  thai  when 
said  indebtedness  was  contracted,  defendants  Johnson  and 
Fredericka  Nolan  were  the  owners  in  fee  of  the  undivided 
half  of  said  real  estate,  subject  to  the  life  estate  of  Gesche  W. 
Elsen;  that  she  died  July  24,  1887;  that  Fredericka  did  not 
have  a  homestead  in  said  real  estate;  that  the  deed  and  mort- 
gage mentioned  in  the  amended  bill  were  made  with  the 
intent  to  hinder  and  delay  and   defraud  complainant  as  such 
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creditor  of  Johnson  and  Fredericka;  that  said  Tliomas  Nolan 
participated  with  them  in  such  intent,  decrees  said  deed  and 
mortgage  be  set  aside,  vacated  and  declared  null,  void  and  of 
no  effect  as  against  complainant;  that  she  have  another  execu-- 
tion  issued  upon  said  judgment  against  said  Johnson  and 
Fredericka  Nolan,  and  the  sheriff  of  said  county  thereupon 
proceed  to  levy  upon,  advertise  and  sell-  the  interest  of  said 
Johnson  and  Fredericka  Nolan  in  said  real  estate,  for  the 
payment  and  satisfaction  of  said  judgment,  interest  and  costs, 
and  if  proceeds  of  sale  be  not  sufficient  to  pay  same,  and  costs 
of  this  suit,  that  complainant  have  further  execution  against 
defendants  Johnson  and  Fredericka  for  deficiency.  To  reverse 
this  decree  defendants  took  this  appeal. 

Mr.  Alex.  W.  Hope,  for  appellants. 

The  court  erred  in  finding  that  the  complainant,  Mary 
Huber,  could  maintain  a  creditor's  bill  against  Thomas  Nolan, 
one  of  the  defendants,  the  complainant  being  a  married  woman 
and  residing  in  the  State  of  Missouri,  and  not  entitled  to  sue 
by  virtue  of  the  common  law,  which  is  presumed  to  be  in 
force  in  the  State  of  Missouri,  until  the  contrary  is  shown. 
Story,  Confl.  Law9,  Sec.  69,  p.  70,  Kedf.  Ed.;  Tinkler  v.  Cox, 
68  111.  119. 

The  court  erred  in  admitting  in  evidence  the  judgment  in 
Mary  Huber  v.  John  T.  Johnson,  Gesche  W.  Elsen  and  Fred- 
ericka Nolan,  because  Gesche  W.  Elsen,  or  he?  administrator, 
was  not  made  party  to  the  suit. 

The  judgment  debtor  is  an  indispensable  party  to  a  cred- 
itor's bill.  Spear  v.  Campbell,  4  Scam.  424;  Thomas,  Trustee, 
V,  Adams,  30  111.  37;  Alexander  v.  Hoffman,  70  111.  116. 

If  the  judgment  debtor  is  dead,  as  in  the  present  case,  then 
the  administrator  is  a  necessary  party.  McDowell  v.  Coch- 
ran, 11  111.  34. 

It  is  the  duty  of  the  complainant  to  make  all  persons  parties 
to  the  suit,  who  have  a  substantial  or  beneficial  interest  in  the 
subject-matter  of  the  suit,  or  who  will  be  materially  affected 
by  the  decree  to  be  rendered,  or  allege  some  sufficient  excuse, 
in  the  bill,  for  not  making  them  parties.     There  is  no  allcga- 

ToL.  XXXIV  M 
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tion  in  this  bill  that  the  estate  of  Gesche  W.  Elsen  was 
insolvent,  and  this  was  a  necessary  allegation.  Van  Cleef  v. 
Sickles,  5  Paige  Ch.  505;  Com.  Bank  Lake  Erie  v.  Mcach,  7 
Paige  Ch.  449;  Bonham  v.  Galloway,  13  LI.  68. 

And  the  rale  of  law  is,  if  the  complainants  have  taken  a 
decree  without  making  all  persons  parties  who  should  bo' 
parties,  and  without  whom  no  proper  decree  can  be  rendered, 
as  in  the  present  case,  the  decree  will  be  reversed  on  appeal. 
Conwell  V.  Watkins,  71  III.  488;  Hopkins  v.  Hose  Clare  Lead 
Co.,  72  111.  373. 

The  court  erred  in  canceling  warranty  deed  from  John  T. 
Johnson,  Gesche  W.  Elsen  and  Fredericka  Nolan  to  Thomas 
Nolan,  because  Gesche  W.  Elsen,  one  of  the  grantors, 
deceased,  or  her  administrator,  or  her  heirs,  were  not  made 
parties  to  the  suit.  Spear  v.  Campbell,  4  Scam.  424;  Craig 
V.  Smith,  94  111.  470. 

All  the  grantors  or  legal  representatives  or  heirs  at  law 
should  have  been  made  parties  to  this  bill,  when  it  was  sought 
to  set  aside  and  annul  a  deed  containing  covenants  of  war- 
ranty. The  gi'antor  or  his  representative,  were  entitled  to 
their  day  in  court  to  defend  the  suit,  to  sustain  the  warranty 
deed,  to  question  the  validity  of  the  judgment,  to  show  no 
fraud  was  committed,  to  prevent  liability  against  the  estate  of 
deceased  grantor  and  judgment  debtor,  to  sliow,  if  notice  had 
been  given  the  executor  or  administrator  or  heirs  of  deccaf:cd, 
as  required  by»Scc.  39,  Chapter  77,  Rev.  Stat.  111.,  that  judg- 
ment would  have  been  paid,  or  show  it  was  paid,  or  show  the 
estate  was  solvent  and  this  bill  unnecessary. 

The  decree  is  also  erroneous  because  it  does  not  find  the 
amount  due  to  the  complainant,  and  to  be  paid  by  the  defend- 
ants; the  amount  due  is  uncertain  and  rests  in  computation. 
Frye  v.  Bank  of  111.,  5  Gilm.  332,  and  authorities  cited; 
Smith  v.  Trimble,  27  111.  152. 

Because  the  decree  orders  an  execution  to  issue  on  a  judg- 
ment, when  one  of  the  judgment  debtors  therein  .is  not  party 
to  this  suit  (and  is  dead),  without  any  notice  to  the  executor  or 
administrator  or  heirs  at  law,  as  required  by  Sec.  39,  Chap.  77, 
Kev.  Stat.  111.    Clingman  v.  IIoj)kins,  78  111.  156. 
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Eecause  the  decree  finds  John  T.  Johnson  and  Fredericka 
Nolan  to  be  "  the  owners  in  fee  of  the  undivided  one-half  " 
of  the  real  estate  described  in  said  amended  bill,  subject  to  the 
life  estate  of  said  Gesche  W.  Eleen,  contrary  to  the  allega- 
tions of  the  amended  bill — ''  That  Gesche  W.  Elsen  having  a  , 
life  estate  in  said  premises,  and  said  Johnson  and  Fredericka 
Nolan  being  the  owners  of  the  fee  of  said  premises/'  etc. 

This  decree  is  contrary  to  law.  To  render  a  conveyance 
fraudulent,  the  grantor  and  grantee  must  both  participate  in 
the  fraad,  and  the  facts  and  circumstances  in  evidence  must 
show  collusion  to  defraud  the  creditors.  There  is  absolutely 
no  evidence  in  this  record  of  any  collusion  between  Johnson 
and  Nolan,  or  facts  or  circumstances  from  which  a  fraudulent 
intent  can  arise.  Hatch  v.  Jordan.  74  111.  259,  414;  Dicker- 
son  V.  Evans,  84  111.  457;  Grant  v.  Bennett,  96  111.  513. 

Messrs.  E.  S.  Sawyeb  and  John  J.  Brenholt,  for  appellee. 

Green,  J.  The  first  objection  made  by  appellant  is,  that 
the  court  erred  in  oveiTuling  motion  to  dismiss  the  suit  for 
want  of  bond  for  costs,  because  Mary  Huber  was  a  resident 
of  Missouri.  This  motion  was  made  at  the  March  term,  1889, 
after  rendition  of  decree. 

It  does  not  appear  by  affidavit  or  otherwise  that  at  the 
time  suit  was  commenced  complainant  was  a  non-resident. 
This  fact  must  be  shown  before  a  motion  to  dismiss  could  be 
entertained.  Leadbeater  v.  Eoth,  25.111.  587.  Besides  this 
Sec.  3,  Chap.  33,  does  not  provide  for  the  unconditional  dis- 
missal of  the  suit  for  this  cause,  upon  motion,  but  contem- 
plates that  opportunity  should  be  given  complainant  to  file 
such  bond  within  a  time  to  be  fixed  by  the  court;  the  section 
provides  if  the  action  shall  be  commenced  without  security 
the  court,  on  motion,  shall  dismiss  the  same  '*  unless  the 
security  for  costs  shall  be  filed  within  such  time  as  shall  be 
allowed  by  the  court,  and  when  so  filed  it  shall  relate  back  to 
the  commencement  of  the  suit."  The  court  did  not  err  in 
overruling  the  motion.     Lee  v.  Waller,  13  111.  App.  403. 

It  is  next  urged  that  complainant,  being  a  married  woman 
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and  non-resident,  is  not  entitled  to  maintain  a  bill  of  tliis 
character  against  Thomas  Nolan.  It  may  be  true  that  when 
a  foreign  law  is  relied  npon  for  the  recovery  of  a  right,  or  as 
a  defense,  the  law  must  be  pleaded  and  proved  as  any  other 
fact,  but  the  lex  fori  is  the  law  of  the  remedy,  and  her 
right  to  maintain  a  suit  for  the  protection  of  her  interests  is 
given  by  our  statute  and  does  not  depend  upon  the  statute  of 
Missouri.     Sec.  1,  Chap.  68,  Rev.  Stat.  111. 

Appellant  objects  also  to  the  ruling  of  the  court  <in  admit- 
ting in  evidence  the  judgment  of  October  21,  18S6,  because 
iQesche  W.  Elsen,  or  her  administrator,  was  not  made  a  party 
to  the  amended  bill,  and  because  there  was  not  sufficient  proof 
of  the  identity  of  the  parties  to  the  judgment  with  the  par- 
ties to  this  suit,  or  that  the  judgment  was  a  judgment  of  the 
Circuit  Court,  or  that  it  carao  from  the  proper  custody. 

As  to  the  first  objection  it  is  sufficient  to  say  it  was  not 
necessary  to  make  Gcsche  W.  Elsen,  or  her  administrator,  or 
her  heirs,  parties.  Iler  interest  in  the  real  estate  was  for  life 
only,  and  expired  at  her  ^eath;  this  proceeding  involved  no 
assets  of  her  estate,  had  she  left  an}',  and  it  is  not  shown  she 
left  any.  Judgment  is  joint  and  several;  it  may  be  made  out 
of  the  lands  and  tenements  of  one  of  the  defendants  joined 
with  the  others  in  the  same  execution,  and  issued  on  a  judg- 
ment against  all;  execution  upon  the  real  estate  of  a  surviving 
defendant  without  reviving  judgment  against  deceased, 
defendant's  heirs  and  executors,  is  valid.  Reed  v.  Garfield, 
15  III.  App.  290.  In  Craig  v.  Smith,  94  III.  370,  the  heirs 
of  Craig  were  not  made  parties;  he  in  his  lifetime  conveyed 
the  premises  in  controversy  with  covenants  of  warranty,  and 
it  was  held  they  had  no  interest  in  the  lauds  requiring  them 
to  be  made  parties,  and  it  is  said  in  the  opinion  whether  any 
liability  would  ever  devolve  on  them,  depends  on  a  fact  not 
disclosed,  viz.:  whether  assets  had  or  would  come  to  them 
from  the  estate  of  their  ancestor,  the  extent  of  liability  would 
depend  upon  the  value  of  such  assets.  It  does  not  appear  the 
heirs  have  any  interest  directly  or  remotely  in  this  land.  As 
to  the  second  objection  made  to  the  admissibility  of  said  judg- 
ment in  evidence,  it  seems  to  'us  tliat  without  this  evidence  the 
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answer  is  safficient.  It  admits  the  rendition  of  the  judgment 
in  favor  of  complainant  agaiiiat  defendants  Johnson  and 
Fredericka  Nolan,  at  the  term  of  court  and  for  the  amount  as 
alleged  in  the  bill,  and  does  not  deny  that  the  judgment  was 
also  recovered  against  Gesche  W.  Elsen  as  alleged. 

The  next  error  assigned  is,  decreeing  said  deed  and  mort- 
gage to  be  null  and  void  as  against  complainant,  without 
Qesche  W.  Elsen,  or  her  administrator  or  heii-s,  being  parties 
to  the  suit.  We  have  already  expressed  our  views  upon  this 
contention,  in  commenting  upon  the  objection  to  the  admis- 
sibility of  the  judgment  in  evidence,  and  will  only  add  that 
Sec.  39,  Chap.  77,  Rev.  Stat.,  cited  by  appellant,  has  no  appli- 
cation here;  the  decree  does  not  order  the  execution  against 
estate  of  deceased,  or  subject  to  the  judgment,  real  estate  ia 
which  she  died  seized  of  any  interest. 

It  is  further  insisted,  the  decree  is  erroneous  because  it 
does  not  iind  the  amount  due  complainant  and  to  be  paid  by 
the  defendants.  The  decree  finds  the  whole  amount  of  judg- 
ment $682.80  and*  costs,  due  October  21,  1886,  and  for  this 
amount,  with  interest  and  costs,  the  interest  of  defendants  in 
the  said  real  estate  is  held  liable.  We  perceive  no  necessity 
for  a  more  definite  finding.  The  amended  bill  alleged  that  at 
the  time  of  contracting  said  indebtedness  Gesche  W.  Elsen 
had  a  life  estate  in  said  premises,  and  Johnson  and  Fredericka 
Nolan  were  the  owners  of  the  fee;  the  answer  does  not  deny 
that  Gesche  W.  Elsen  owned  a  life  estate,  but  denies  the  said 
defendants  were  owners  in  fee  simple  of  said  real  estate,  and 
avers  each  was  the  owner  of  one- fourth  interest  therein.  The 
decree  found  defendants  Johnson  and  Fredericka  Nolan  weie 
the  owners  in  fee  of  the  undivided  half  of  said  real  estate 
when  the  indebtedness  was  contracted,  subject  to  the  life 
estate  of  said  Gesche  W.  Eisen.  The  decree  is  said  to  be 
erroneous  for  the  reasons :  1st.  There  is  no  evidence  that 
said  named  defendants  were  owners  in  fee.  Aside  from  other 
evidence,  which  we  think  amply  sufficient  to  establish  the 
fact,  the  answer  itself  admits  enough.  It  is  therein  alleged 
that  on  August  16,  1886,  Fredericka  was  the  owner  of  one- 
fourth^  and  the   interest  of  Johnson  on  same  date  was  mie- 
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,  fourth  and  the  other  undivided  half  of  said  premises 
belong  to  the  two  minor  children.  2d.  The  evidence  did  not 
correspond  with  the  allegations. 

In  Breckenridge  v.  Ostrom,  79  111.  71,  the  bill  alleged  tlie 
complainant  was  the  owner  of  one  undivided  half  of  the  real 
estate  described.  The  decree  fonnd  a  less  interest  in  com- 
plainant;  held,  not  a  material  variance. 

It  is  also  urged  that  the  decree  does  not  follow  the  prayer 
of  the  bill  and  is  therefore  erroneous.  We  tliink  under  the 
prayer  for  general  relief  the  decree  of  the  court  was  proper. 
The  scope  and  purpose  of  the  bill  was  to  subject  tlie  interest 
of  defendants  Johnson  and  Frcdericka  Nolan  in  said  real 
estate,  to  the  payment  of  complainant's  judgment.  To  do 
this  a  conveyance  of  said  real  estate  to  Thomas  Nolan,  and  a 
mortgage  by  him  upon  the  same,  apparently  bona  jid^^  but 
alleged  to  be  fraudulent  as  against  complainant's  judgment, 
must  be  set  aside  and  held  for  naught  as  against  her.  If  the 
evidence  substantially  established  the  material  allegations  of 
the  amended  bill,  the  decree  was  proper  under  the  prayer  for 

.  general  relief,  notwithstanding  specific  relief  was  prayed  for, 
broader  than  that  which  the  decree  granted. 

The  specific  relief  asked,  was  that  said  conveyances  be 
decreed  to  have  been  made  in  fraud  of  complainant's  rights  as 
creditor  of  Johnson  and  Fredcricka;  that  the  same  be 
declared  null  and  void;  that  said  judgment,  interest  and  costs 
be  decreed  to  be  paid  by  said  Johnson  and*  Fredcricka,  by 
some  short  day,  and  in  default  of  such  payment,  that  the 
master  in  chancery  be  directed  to  sell  all  or  part  of  said  real 
estate  and  pay  to  complainant  the  amount  of  said  judgment, 
interest  and  costs.  It  will  be  observed  that  the  relief  granted 
was  different  from  this  specific  relief  asked,  in  this,  that  said 
deed  and  mortgage  are,  by  the  decree,  set  aside  and  vacated 
and  declared  null  and  void  as  against  the  oomplainant^  that  an 
execution  upon  the  judgment  is  authorized  to  be  issued  against 
Johnson  and  Frcdericka,  and  the  sheriff,  instead  of  the  master 
in  chancery,  is  to  levy  upon,  advertise  and  sell  the  interest  of 
those  defendants  in  said  property,  for  the  payment  and  satis- 
faction of  said  judgment  interests  and  costs.     If  the  bill  was 
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maintained  by  the  proof,  the  relief  deci-eed  was  such  as  in 
equity  and  good  conscience  the  complainant  was  entitled  to, 
and  such  as  under  the  prayer  for  general  relief  the  court 
properly  decreed.  Hopkins  v.  Snedaker,  71  111.  449;  Mei- 
cJiants  Nat.  Bank  v.  Hogle,  25  111.  App.  643. 

It  is  next  contended  the  court  erred  in  finding  that  Fred- 
ericka  Nolan  did  not  have  a  homestead  in  said  real  estate. 

Tlie  second  clause  of  the  will  of  John  Frerichs,  read  in  evi- 
dence on  behalf  of  complainant  without  objection,  is  as  fol- 
lows :  "  After  the  payment  of  such  funeral  expenses  and 
debts,  I  give,  devise  and  bequeath  unto  my  beloved  wife, 
GescheWilhelmina  Frerichs,  all  my  real  and  personal  property 
by  me  now  owned  and  kept,  knowing  that  she  will  keep  and 
maintain  my  children,  John  Johnson  (of  whom  I  am  step- 
fatlier),  Frederick,  William  and  Helena  Frerichs,  my  own 
children;"  and  the  third  clause  of  said  will  is:  "After  toy 
said  wife's  death,  all  the  property  aforesaid  to  her  given,  or 
80  much  thereof  as  may  remain  unexpended,  to  the  named 
children,  John  Johnson,  Frederick,  William  and  Helena 
Frerichs,  to  be  divided  equally,  share  and  share  alike."  The 
last  clause  appoints  the  wife,  Geeche  Wilhelmina  Frerichs, 
executrix  without  bond.  This  will  b^ars  date  March  5,  1873, 
was  probated  March  22,  1873,  and  Gesche  W:  Frerichs  took 
the  oath  as  executrix  on  the  same  day. 

By  the  terms  and  provisions  of  this  will  Gesche  W.  Fre- 
richs took  a  life  estate  in  all  the  real  estate  of  which  lier 
husband  died  seized,  with  remainder  over  to  the  children 
named  in  the  will.  Bergan  et  al.  v.  Cahill,  55  111.  160;  Bland 
V.  Bland,  103  111.  12. 

But  it  is  said  there  is  no  evidence  to  show  that  Gesche  W, 
Frerichs  and  Gesclie  W.  Elsen  are  one  and  the  same  person. 

It  is  alleged  in  the  amended  bill,  and  not  denied  in  the 
answer,  that  Gesche  W.  Elsen  had  a  life  estate  in  said  prem- 
ises on  September  30, 1883,  and  it  is  admitted  that  at  the  date 
of  deed  to  Nolan,  Johnson  and  Fredericka,  each  owned  an 
undivided  fourth  of  said  premises.  It  is  alleged  in  amended 
bill,  and  not  denied  by  the  answer,  that  said  Gesche  W. -Elsen 
at  the  time  of  her  death  (July  24,  1887)  had  but  a  life  estate 
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in  said  premises.  Johnson  testified  four  persons  owned  the 
property  in  1886,  viz.:  John  Johnson,  Fredericka  Nolan, 
Willie  Frerichs  and  Lena  Frerichs,  and  that  Fredericka  was 
his  half-sister. 

Tliomas  Nolan  corroborates  this  testimony  as  to  the  names 
of  the  owners,  and  the  share  belonging  to  each;  he  also  testi- 
fied his  inother-inrlaw  died  July  24, 1887;  that  he  bought  the 
property  from  Johnson  and  his  mother-in-law^  Mrs^.  Elsen^ 
and  at  the  time  he  married  his  wife,  Mrs.  Elsen  was  living 
in  the  house  and  continued  to  do  so  np  to  the  time  of  her 
death.  William  Frerichs  testified  Fiedericka  Nolan  was  his 
sister^  and  that  he  owned  one-fourth  interest  in  the  property. 

It  thus  appears  by  the  allegations  not  denied,  and  by  the 
admissions  in  the  answer,  that  Gesche  W.  Elsen  had  a  life 
estate  in  said  premises  as  early  as  1S83,  and  at  the  time  of  lier 
death.  The*  evidence  also  abundantly  establishes  the  fact  she 
was  the  same  person  named  in  the  will  as  Gesche  Wilhelra'ina 
Frerichs,  and  that  Fredericka  Nolan  was  the  child  of  the  tes- 
tator named  therein  as  Frederick.  The  court  was  warranted 
in  finding  that  Gesche  W.  Elsen  took  a  life  estate  in  said 
premises  by  the  devise  in  said  will,  and  as  such  tenant  for 
life,  resided  on  the  premises  before  and  up  to  the  time  com- 
plainant recovered  her  said  judgment,  and  continued  to  so 
reside  tliereon  up  to  the  day  of  her  death,  and  during  all  that 
time  had  the  homestead  estate  therein.  The  owner  of  a  life 
estate  in  land,  if  in  possession,  has  as  complete  dominion  over 
it  as  the  absolute  owner  of  the  fee  has  over  his  estate  in  pos- 
session. Deere  v.  Chapman,  25  111.  610.  The  life  estate 
and  possession  of  said  premises  being  in  Mrs.  Elsen,  she  had 
the  homestead  estate  therein  during  such  possession  and  np 
to  the  time  of  her  death.     Potts  v.  Davenport,  79  111.  456. 

Before  her  death  the  lien  of  the  judgment  upon  tlie  prop- 
erty had  accrued,  and  the  title  in  fee  of  the  surviving  judg- 
ment debtors,  and  their  interest  in  said  property,  was  subject 
to  that  lien,  unless  the  deed  to  Thomas  Nolan  conveying  that 
interest,  before  the  judgyrumt  was  renderedj  was  a  Jxma  fide 
valid  conveyance.  Kock  v.  Haas,  110  111.  633.  Appellant 
insists  that  the  evidence  fails  to  show  the  conveyances  were 
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made  or  accepted  with  a  fraudulent  intent  to  hinder  or  delay 
complainant  in  the  collection  of  her  judgment;  or  if  it  is 
shown  th3  grantora  did  convey  with  such  intent  and  purpose, 
Nolan  did  not  participate  in  the  fraud  and  was  an  innocent 
purchaser  for  value.  We  think  the  testimony  of  complainant, 
who  was  a  competent  witness,  in  our  judgment,  and  Frederick 
Kuderhausen,  as  to  the  declarations  and  threats  of  these  judg- 
ment debtors,  together  with  the  admitted  fact  that  by  this 
deed  they  conveyed  all  the  property  they  then  owned,  reserv- 
ing nothing  for  their  creditors,  and  that  so  far  as  Gesche  W. 
Elsen  and  Fredericka  Nolan  were  concerned,  they  were  not 
l>aid  a  cent  for  their  interest,  and  the  further  fact  that  John- 
son was  paid  no  money  but  took  a  note  payable  in  three  years 
secured  only  by  the  interest  he  had  conveyed,  and  thai 
Thomas  Nolan,  the  grantee  of  his  wife,  his  mother-in-law  and 
brother-in-law,  had  lived  in  the  same  house  with  his  wife  and 
her  mother  during  a  long  time  prior  to  said  conveyance,  and 
could  hardly  be  ignorant  of  business  matters  in  which  both 
were  interested,  and  took  a  deed  under  all  these  circumstances, 
outweigh  the  testimony  on  the  part  of  defendants  denying  tlie 
fraudulent  intent  charged,  and  warranted  the  court  in  finding 
and  decreeing  as  it  did.  Treadwell  v.  McEwcn,  123  111.  253; 
Bell  V.  Devore,  96  HI.  217;  Jaffers  v.  Aneals,  91  111.  487; 
Phelps  v.  Curls  et  al.,  80  HI.  109;  Emerson  v.  Bcmis,  69  111. 
537. 

The  objections  to  the  decree  of  the  Circuit  Court  already 
discussed  in  this  opinion  are  all  we  deem  it  necessary  to  notice, 
and  no  sufScient  reason  is  perceived  for  reversing  said  decree. 
It  is  therefore  affirmed. 

Decree  affirmed. 


538  Appellate  Courts  of  Illinois. 

Vol.  34.J       File  ▼.  Commifisioners  of  Highways  of  St.  Jacob. 


Annie  M.  File 

V. 

Commissioners  of  Highways  of  the  Town  of  St. 

Jacob  et  al. 

Highways — Certiorari — Record  qf  Proceedings  in  Establishing  Road — 
Width  of  Road — Jurors. 

The  proceedings  for  the  eRtablishment  of  the  road  in  question  were,  as 
appears  from  the  record,  fatally  defective  under  the  statute  in  tworespecti^: 
1st.  The  cert ificiite  of  the  comnn&^iioners  filed  with  the  justices  of  the  peace 
de8cril)ed  the  road  as  one-half  mile  in  length,  but  failed  to  state  the  vndth, 
2d.  The  venire  issued  by  the  justtice  required  the  constable  to  summon  six 
men  to  serve  as  jurors  '*  at  least  one-half  of  whom  shall  be  rei^idents  of  the 
town  of  St.  Jacob,**  whereas,  under  the  statute,  at  least  one-half  should  not 
have  been  residents  of  that  town. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit.  Court  of  Madison  County;  the 
Hon.  B.  K.  BcREOUQHs,  Judge,  presiding. 

Mr.  A.  W.  Metcalfe,  for  appellant 

Messrs.  Dale  &  Bbadshaw,  for  appellees. 

Green,  J.  Upon  the  petition  of  appellant,  a  common  law 
writ  of  certiorari  was  issued  against  appellees,  to  certify  tlie 
record  of  their  proceedings  establishing  a  public  road  in  said 
town  upon  the  land  of  appellant.  Upon  the  hearing  the  Circuit 
Court  quashed  the  writ,  the  petition  for  certiorari  was  dis- 
missed and  ^procedendo  awarded  at  the  cost  of  petitioner. 
From  this  order  and  judgment  she  took  this  appeal.  Two 
fatal  objections  to  the  validity  of  the  proceedings  establishing 
the  highway  in  question,  appear  upon  the  face  of  the  retuin 
to  the  writ.  The  certificate  of  the  commissioners  filed  with 
the  justice  of  the  peace,  under  the  provisions  of  Sec.  41  of 
Chap.  121,  ELurd's  Rev.  Stat,  describes  the  road  as  one-half 
mile  in  length,  but  does  not  describe  the  width  thereof.  Sec. 
30  of  the  same  act  provides,  ^' Short  roads  not  exceeding  two 
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miles  in  length,  may  be  of  a  width  not  less  than  forty  feet, 
nor  more  than  sixty  feet." 

This  omission  in  the  description  of  the  road  left  the  jury 
without  the  necessary  information  to  enable  them  accurately 
to  estimate  the  damages;  they  could  not  know  whether  the 
commissioners  would  establish  the  road  forty  feet  in  width, 
or  sixty  feet  in  width.  If  the  damages  were  for  forty  feet 
and  the  strip  taken  should  be  sixty  feet  in  width,  the  owner 
would  be  wronged,  and  if  a  forty -feet  strip  was  taken  and 
damages  allowed  for  taking  sixty  feet,  the  taxpayers  would 
be  wronged.  To  avert  such  consequences,  the  description  of 
the  road  in  the  certificate,  required  by  Sec.  31,  must  be  full 
and  accurate. 

The  venire  issued  by  the  justice  required  the  constable  to 
snmmon  six  men  to  serve  as  jurors  to  assess  the  damages  in 
establishing  the  road.  ^^Ai  least  on^-half  of  whom  shall  be 
residents  of  the  town  of  St.  Jacob." 

By  the  terms  of  this  venire  the  constable  was  not  required 
to  summon  any  non-resident,  and  for  aught  that  appears  upon 
the  record,  did  summon  only  residents  of  said  town  to  serve 
on  the  jury. 

Sec.  44  of  said  act  provides  "  That  notrrwre  than  one-half  oi 
such  jury  shall  he  residents  of  the  town  liable  to  pay  the  dam- 
ages in  such  case." 

This  provision  of  the  statute  is  mandatory,  and  in  our  judg- 
ment the  proper  construction  of  Sec.  44  requires  that  by  the 
venire  itself  the  ofiicer  be  commanded  to  summon  six  persons, 
not  more  than  three  of  whom  shall  ba  residents  of  the  town, 
liable  to  pay  the  damages  assessed.  For  the  reasons  that  the 
certificate  of  the  commissioners  was  not  such  as  the  statute 
required  to  be  filed  with  the  justice,  before  a  jury  to  assess 
damages  could  be  lawfully  summoned,  and  the  venire  issued 
did  not  comply  with  the  requirements  of  said  Sec.  44,  the 
proceedings  of  appellees  establishing  said  road  should  have 
been  quashed. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  quash  said  proceedings. 

Reversed  and  remanded. 


' 


540  Appellate  Courts  of  Illinois. 

Vol.  34.]  Stillman  v.  Palis. 


Ann  Stillman 

V. 

Raymond  Palis. 

Real  Property — ForcibU  Entry  and  Detainer — Possession — Description. 

The  evidence  supporting  <he  judj^ment  of  the  coart  below  in  behalf  of 
^he  plaintiff  in  an  action  of  forcible  entry  and  detainer,  the  same  is  atliriued. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  n.  Canby,  Judge,  presiding. 

TIiiB  is  an  action  of  forcible  entry  and  detainer;  the  facts 
a))pearing  are,  that  the  appellant  and  appellee  own  land 
adjoining  each  other,  and  that  the  appellee  was  in  possession, 
when  the  appellant,  claiming  title,  forcibly  entered  upon  appel- 
lee's possession  and  erected  a  wire  fence,  taking  the  same 
land  particularly  described  in  the  amended  complaint  for 
which  appellee  brought  suit. 

Mr.  WiLUAM  P.  Launtz,  for  appellant 

Messrs.  M.  W.  Schaeffkr  and  J.  N.  Pekrin,  for  appellee. 

Phillips,  J.  The  question  of  ownership  or  title  is  not 
involved  and  can  not  be  considered  in  this  case.  The 
description  of  the  land  in  the  complaint  is  by  course  and  distance 
and  is  full  and  complete.  The  judgment  follows  the  com- 
plaint, so  that  the  objection  taken,  that  the  description  of  the 
land  in  the  complaint  and  judgment  is  insufficient,  can  not  be 
sustained. 

The  evidence  shows  that  appellee  was  in  possession  of  the 
premises,  and  as  the  question  of  title  is  not  involved  the  act 
of  defendant  in  entering  upon  that  possession  and  fencing 
the  laud  under  claim  of  title,  oan  not  be  sustained;  the   inva- 
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eion  of  appellee's  possession  being  forcible  and  against  his'will, 
he  had  such  possession  as  would  sustain  this  action. 

The  instructions  for  the  plaintiff  were  proper. 

The  misuse  of  the  pronoun  in  the  first  instruction  asked  by 
appellant  rendered  that  instruction  misleading,  so  that  it  was 
properly  refused.  The  in^ruction  given  by  the  court  of  its 
own  motion,  better  stated  what  was  included  in  the  second 
instruction  asked  by  appellant.  The  other  instructions  asked 
by  appellant  were  properly  refused.  Appellant's  entry  being 
forcible,  it  was  not  necessary  to  make  a  demand  for  posses- 
sion before  bringing  suit. 

The  motion  of  appellant  to  quash  the  complaint  had  been 
passed  on,  except  as  to  the  amendment  setting  up  the  want 
of  notice. 

The  complaint  bemg  for  a  forcible  entry  and  detainer,  and 
demand  for  possession  not  necessary  before  suit,  the  motion 
was  properly  stricken  from  tlie  files. 

The  evidence  sustaias  the  verdict  and  the  judgment  must 
be  affiimed. 

Judgment  affi7'7ned. 


Elias  Hoskins  et  al. 

% 

V. 

Granville  M.  Cole.  1*J  iJs 

Mortgages  —  Foreclosure —  Usxiry —  Pleading —  Vanance — Compound 
Interest, 

1.  A  plea  or  answer  in  chancery  setting  up  usury  as  a  defense,  must  set 
out  specifically  in  what  the  usury  consists,  and  the  proof  must  sustain  the  * 
specific  allegations. 

2.  Taking  interest  in  advance  at  legal  rat«  is  not  usury.  So,  too,  a 
debtor  or  debtors,  on  settlement,  may  allow  interest  on  annual  interest  due 
and  unpaid,  and  this  will  not  make  the  transaction  usurious. 

3.  The  note  in  the  case  at  bar -was  not  usurious  upon  its  face  anil  did  not 
constitute  an  agreement  in  advance  to  pay  compound  interest. 

4.  The  omission  from  a  mortgage,  in  the  description  of  the  note  it  was 
given  to  secure,  of  a  nugatory  clause  in  the  note,  does  not  constitute  vari* 
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aiice,  the  description  being  according  to  the  legal  tenor  and  effect  of  the 
note. 

5>  There  being  a  conflict  of  evidence  as  to  the  specific  charge  of  uonry 
net  up  in  the  answer,  the  decision  of  the  chancellor  on  that  point  will  not  be 
disturbed. 

[Opinion  filed  Febrnary  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Madison  Connty;  the 
lion.  Wm.  H.  Snydeb,  Jnd^e,  presiding. 

Messrs.  Wisb  &  Davis,  and  E.  C.  &  W.  F.  Spbinoeb,  for 
appellants. 

Messrs.  Dalb  &  Bradshaw,  for  appellee. 

JRekvks,  p.  J.  This  is  a  bill  to  foreclose  a  mortgage  giv^n 
by  appellants  to  appellee.  The  defense  is  usury.  The  defense 
was  not  sustained  by  the  Circuit  Court,  but  a  decree  was 
entered  for  the  balance  due  on  the  note  and  mortgage: 

It  is  urged  that  the  court  en*ed  in  admitting  the  note  and 
mortgage  in  evidence  over  the  objection  of  appellants.  It  is 
claimed  that  the  bill  did  not  correctly  describe  the  mortgage 
offered  in  evidence  and  that  there  is  a  variance  between  the 
note  offered  in  evidence  and  that  described  in  tlie  mortgage. 
The  note  is  as  follows: 

"$7,042  Edwardsville,  III.,  February  21, 1884. 

"One  year  after  date,  for  value  received,  I  promise  to  pay 
Granville  M.  Cole,  or  order,  seven  thousand  and  forty-two 
dollars,  with  interest  at  the  rate  of  eiglit  per  cent  per  annum 
from  maturity  until  ]iaid,  and  if  the  interest  be  not  paid  wft£n 
dfiey  to  become  as  p7nn€ij>al^  and  bear  the  same  rate  of  interest 

"Elias  Haskins." 

The  mortgage  recites  that  it  was  given  to  secure  the  payment 
of  the  principal  sum  of  $7,042  and  such  interest  as  may  accrue 
thereon,  according  to  the  tenor  and  effect  of  one  certain  prom- 
issory note  executed  by  said  Elias  Haskins,  bearing  even  date 
with  said  mortgage,  payable  to  the  order  of  Granville  M.  Cole 
one  year  after  date,  with  interest  at  the  rate  of  eight  per  cent 
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per  annnm  from  maturity.  The  bill  describes  the  note  in  all  its 
terms  and  alleges  that  appellants,  to  secure  the  payment  of  the 
principal  and  interest  mentioned  in  said  promissory  note,  made 
the  mortgage  conditioned  for  the  payment  of  the  said  sum  of 
money  and  interest  mentioned  in  said  promissory  note  accord- 
in,^  to  the  tenor  and  effect  thereof.  As  will  be  seen  later  on, 
tlie  mortgage  correctly  describes  the  note  according  to  its 
tenor  and  effect,  and  there  is  no  variance  between  the  note 
offered  in  evidence,  according  to  its  tenor  and  effect,  and  that 
described  in  the  mortgage. 

The  answer  did  not  set  up  usury  except  as  to  $50,  as  U 
required  in  pleading  usury.  The  rule,  as  we  understiind  it,  is 
that  a  plea  of  usury  or  answer  in  chancery  setting  up  usury, 
must  set  out  specifically  in  what  the  usury  consists  and  the 
proof  must  sustain  the'  specific  allegations.  The  allegations 
as  to  usury,  except  as  to  the  $50,  are  general  and  spcciiic. 

Taking  interest  in  advance  at  the  legal  rate  is  not  usury. 
McGill  V.  Ware,  4  Scam.  21 ;  Goodrich  v.  Keynolds,  31  111. 
490 ;  Mitchell  v.  Lyman,  77  111.  525. 

A  debtor,  on  settlement,  may,  if  he  chooses,  allow  interest 
on  annual  interest  due  and  unpaid,  and  this  will  not  render  the 
transaction  usurious.     Haworth  v.  Huling,  87  111.  23. 

It  is  contended  that  the  note  by  its  terms  is  usurious.  The 
clause,  ^^  and  if  the  interest  be  not  paid  when  due,  to  become 
as  principal  and  bear  the  same  interest,"  is  the  basis  upon 
which  this  contention  is  sought  to  be  maintained.  It  is  shown 
that  the  note  was  made  upon  a  printed  blank.  The  note  was 
due  one  year  after  date,  and  bore  interest  only  after  maturity, 
and  after  that,  is  not  pajable  annually.  There  is  no  time  fixed 
when  the  interest  that  accrues  after  maturity  shall  be  paid. 
It  would  only  be  due  when  the  note  was  paid  or  collected. 
If  the  note  had  run  more  than  one  year,  with  interest  from 
date,  and  interest  payable  annually,  then  the  contention  of 
appellants  would  have  some  force,  that  this  stipulation  was 
an  operative  agreement,  in  advance,  to  pay  compound  interest. 
As  no  interest  could,  upon  this  note,  be  due  until  it  was  paid 
or  collected,  this  stipulation  was  nugatory.  There  was  noth- 
ing upon  which  it  could  operate. 
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Usury  can  not  arise  out  of  an  independent  nugatory  agree- 
ment. The  mortgage,  therefore,  described  the  note  accord- 
ing to  its  legal  tenor  and  effect  when  it  omitted  this  part 
of  it. 

As  to  the  $50  charged  to  have  been  reserved  by  appellee 
beyond  what  ho  was  entitled  to,  in  making  up  the  amount  of 
the  note,  the  proof  is  conflicting.  Cole  denies  that  he  com- 
puted compound  interest  on  the  security  notes,  which  formed 
a  part  of  the  note  for  $7,042,  and  denies  tliat  there  was  any 
usury  in  the  Curtiss  notes,  which  were  also  included  in  the 
note  in  controversy  here.  Calculations  were  made  upon  a 
part  of  these  smaller  notes,  which  are  claimed  to  contradict 
Cole,  and  Curtiss  says  there  was  usury  in  hisnotes;  but  at  most 
it  is  a  conflict  of  testimony.  The  chancellor  who  tried  this 
cause  had  the  living  witnesses  before  him,  with  all  the  sur- 
roundings of  the  case,  and  was  in  a  much  better  position  to 
measure  the  credibility  of  tlie  testimony  heard  by  him  than 
are  we,  who  only  have  it  as  it  appears  in  the  certificate  of 
evidence.  His  findings  support  Cole  and  we  do  not  think  we 
should  disturb  them. 

Finding  no  error  in  tlie  decree  of  the  Circuit  Court  the 
same  is  aflirmed. 

Decree  affirmed. 


John  B.  Lovingstox  et  l\u 

\. 
Adam  Bauchens. 

Master  avd  Servant^Nrgligence  of  Servant — Action  for  Injury  Caused 
hjf  Driver  of  Team — Contributory  Negligence — Evidence  to  Show  That 
Driver  Was  Acting  in  Defendant's  Employ — Instructions — Damages, 

1.  In  ah  action  brought  to  recover  damagres  caused  by  negligent  driv- 
ing, heldy  Ist,  that  no  contributory  negligence  on  part  of  plaintiff  was 
shown;  2d,  that  the  evidence  was  sufficient  to  justify  the  jury  in  finding 
that  the  driver  whose  negligence  caused  the  injury  was  acting,  at  the  time 
thereof)  in  the  employ  of  defendants. 
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2.  It  was  not  erpr  in  the  ctvse  presented,  for  the  court  to  ioRtruct  the 
jury  on  the  part  of  the  plaintiff,  after  stating^  the  conditions  of  defendunts* 
liability,  that  they  sbould  '*  assess  plaintiff *s  damages  at  such  sum  as  the^ 
believe  from  the  evidence  to  be  just." 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon. 

Benjamin  H.  Canby,  Judge,  presiding. 

« 
Mr.  M:  Millard,  for  appellants. 

Mr.  L.  H.  HiTE,  for  appellee. 

Keeyes,  p.  J.  This  action  is  case.  The  declaration  states 
that  plaintiff  was  walking  and  leading  his  horse  along  a  street 
in  the  city  of  East  St.  Louis,  using  ordinary  care  for  his  own 
safety,  when  a  servant  of  the  defendants  cai-elessly  drove  a 
horse  and  buggy  against  plaintiff's  horse,  which  caused  him 
to  jump,  and  jerk  plaintiff  upon  the  sidewalk,  whereby  he 
was  greatly  injured,  etc.  The  general  issue  was  filed  and  a 
trial  had,  which  resulted  in  a  judgment  for  plaintiff  for  $700, 
to  reverse  which  this  appeal  is  prosecuted. 

It  is  urged  that  plaintiff's  own  negligence  materially  con- 
tributed to  his  injury.  This  we  do  not  think  is  shown. 
When  all  the  evidence  is  fairly  considered,  it  seems  to  us  that 
appellee  was  using  the  care  that  an  ordinarily  prudent  person 
would  liave  used  under  like  circumstances. 

Again,  it  is  contended  that  the  driver  of  the  horse  and. 
buggy  was  not  at  the  time  of  the  accident,  in  the  use  of  the 
horse  and  buggy,  the  servant  of  appellants.  It  is  conceded 
that  this  driver  had  been  in  the  employ  of  the  appellants. 
His  chief  work  in  their  service  was  the  collection  of  rents  for 
them.  He  was  engaged  in  this  work  when  the  accident 
occurred.  But  it  is  claimed  that  he  had  no  authority  from 
them  to  use  their  horse  and  buggy  at  this  time.  Mr.  Lov- 
ington  says:  "The  boy  (driver)  was  employed  to  collect  rents. 
He  had  nothing  to  do  with  the  horse  an<l  buggy ;  sometimes 
he  rode  with  me,  going  down  town;  occasionally  we  let  him 

You  XXXIY  Si 
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have  the  horse  and  btigp^j  to  go  home  on  l^nday.  He  had 
no  right  to  take  it  in  the  collection  of  rents.  I  don't  know 
anything  about  his  having  it  on  the  day  of  the  injury;  it  was 
without  my  knowledge  or  consent;  he  could  not  use  the  horse 
and  buggy  without  our  express  permission.  1  sent  him  once 
with  the  horse  and  buggy  to  Brooklyn  on  business.  I  remem- 
ber once  my  wife  sent  him  with  it  to  get  some  tubs.  There 
was  no  objection  to  his  driving  it  if  we  knew  he  wanted  it  for 
some  purpose.  I  never  had  occasion  to  complain  of  his  tak- 
ing it  against  orders."  Mrs.  Lovington :"  "  I  was  not  at  home 
the  day  of  the  accident,  and  knew  nothing  about  his  taking 
the  horse  and  buggy.  He  (driver)  was  employed  to  collect 
our  rents.  It  was  not  our  intention  to  give  him  a  horse  and 
buggy  to  ride  around  in.  Sometimes  he  drove  the  buggy. 
Such  a  thing  might  happen  that  he  would  take  it  out  and  we 
not  know  it.  I  am  certain  I  did  not  tell  him  to  take  the  horse 
out  on  this  day."  She  was  asked,  "  You  said  sometimes  he 
took  it  collecting  rents.  There  was  no  objection  to  that." 
Ans,  "  No  objection  to  take  it,  probably  a  little,  if  hitched 
up  at  the  door."  Q.  "  When  collecting  rents  ?  ^'  Ans.  "Yes, 
collecting  rents;  that  was  the  time." 

The  driver  testified :  *'  I  did  not  alwavs  take  a  horse  and 
buggy  to  collect  rents,  nor  whenever  I  wanted  it;  they  would 
tell  me  to  take  it  when  I  was  to  have  it.  I  never  took  the 
horse  and  buggy  unless  they  told  me.  I  was  eighteen  years 
old  at  the  time  of  the  accident.  I  have  taken  the  horse  and 
buggy  that  way  before.  They  told  me  if  I  wanted  to  take 
the  buggy,  soma  days  they  were  ^ not  using  it.  I  think  Mrs. 
Lovington  was  at  home  the  day  of  the  accident.  I  was  liv- 
ing with  them  at  that  time.  I  think  slie  saw  me  go  out  with 
the  horse  and  buggy  that  day.  I  was  going  to  collect  some 
rents  on  the  island."  The  conclusion  which  the  jury  was 
authorized  to  draw  from  this  evidence  was  that  tlie  driver  was 
in  the  employ  of  appellants;  at  the  time  of  the  accident  he 
was  engaged  iii  the  service  for  which  he  was  employed  ;  that 
he  used  the  horse  and  buggy  occasionally  in  his  collecting 
trips,  sometimes  by  their  permission,  sometimes  without  spe- 
cific permission,  but  without  objection.     Under  this  state  of 
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facts,  we  hold  the  appellants  were  liable  for  the  driver's  care- 
lessness which  resulted  in  the  injury  to  appellee.  The 
damages,  under  the  facts  shown  by  the  evidence,  are  not 
excessive. 

The  criticism  of  appellee's  instruction  is  without  substantial 
foundation.  The  instruction  tells  the  jury  that  if  the  boy  had 
used  the  buggy  in  collecting  rents  before  the  day  of  the  acci- 
dent without  objection,  and  on  the* day  of  the  injury  took  it 
with  or  without  defendant's  knowledge,  but  without  objection, 
and  carelessly  drove  against  plaintiff's  horse,  and  thus,  with- 
out plaintiff's  fault,  caused  his  injury,  the  jury  must  find 
defendants  guilty,  and  assess  plaintiff's  damages  at  such  sum  as 
they  believe,  from  the  evidence,  to  be  just  While  some  of 
the  terms  used  in  this  instruction  are  not  the  most  apt  or  accu- 
rate to  express  the  direction  to  the  jury,  plainly  intended,  the 
substance  of  the  instruction  is  not  erroneous.  The  last  clause 
of  the  instruction  is  not  like  that  condemned  in  James  v.  John- 
son, 12  111.  App.  286,  and  in  Waldron  v.  Mercier,  82  111.  550. 
In  those  cases  the  direction  was  to  assess  such  damages  as  the 
jury  thought  the  plaintiff  was  entitled  to  receive,  without  lim- 
iting them  to  such  as  were  shown  by  the  evidence.  We  see 
no  substantial  difference  between  saying  to  the  jury  to  give 
such  damages  as  the  evidence  shows  the  plaintiff  has  sustained 
and  to  give  such  damages  as  the  jury  believe  from  the  evi- 
dence to  be  just.  How  a  jury  could  find  from  the  evidence 
that  a  certain  amount  of  damages  were  just  to  be  allowed  by 
them  when  the  evidence  failed  to  show  that  such  an  amount 
of  damages  had  been  sustained  by  plaintiff,  we  can  not  under- 
stand. 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  City  Court  is  affii-med. 

Judgment  affirmed. 
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William  J.  Lemp 

V. 

Belleville  Glass  Company,  foe  use,  etc. 

Sales — Balance  Due — Recovery  of— Conflict  (^  Evidence — Verdict  Con- 
clusive, When — Inetrxictions^ 

The  evidence  having  been  conflicting,  and  there  being  enonsh  to  Rupport 
the  verdict,  the  judgment,  in  the  absence  of  any  error  of  law  on  the  part  of 
the  court  below,  is  affirmed. 

[Opinion  fited  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  Conntj ;  the 
Hon.  William  H.  Snydkb,  Judge,  presiding. 

This  was  a  suit  at  law  brought  originally  in  the  Circuit  Court 
of  St.  Clair  County  by  the  Belleville  Glass  Company,  suing 
for  the  use  of  the  Belleville  Savings  Bank,  against  Williain 
J.  Lemp,  for  a  balance  of  $506.15,  due  on  account  for  bottles 
furnished  by  the  glass  company  to  Mr.  Lemp.  There  was 
no  dispute  about  the  amount  remaining  due  so  far  as  bottles 
furnished  are  concerned.  Tlie  controversy  is  about  a  counter- 
claim for  damages  set  up  by  appellant,  wliich  exceeds  the 
amount  remaining  due  on  the  account.  Lemp  claimed  that 
in  the  fall  of  1885  he  made  a  contract  with  the  Belleville 
Glass  Company,  by  which  he  bound  himself  to  buy  from  the 
glass  company  at  all  events  4,000  gross  of  bottles  at  a  price 
agreed  upon,  with  the  privilege  of  taking  6,000  or  8,000  gross 
at  the  same  price,  and  that  the  glass  company  agreed  to 
furnish  the  bottles,  he  being  authorized  to  retain  three  per 
cent  of  the  contract  price  to  secure  the  performance  of  the 
contract  by  the  glass  company.  That  the  money  in  his 
hands  is  made  up  of  this  three  per  cent  That  ho  elected  to 
take  6,000  gross  and  gave  notice  to  that  eflFect.  That  the 
glass  company,  after  furnishing  4,700  gross,  suspended  busi- 
ness, and  did  not  fui-nish  the  remaining  1,300  gross.     That  lie 
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was  compelled  to  bny  these  elsewhere  and  to  pay  an  advanced 
price  amounting  on  the  1,300  gross  to  more  than  the  $506.15, 
and  that  hence  he  owes  nothing  under  the  contract.  The 
appellee,  on  the  other  Iiand,  claimed  that  there  was  no  con- 
tract to  furnish  more  than  4,000  gross,  and  that  hence  the 
appellant  has  no  claim  for  damages  for  breach  of  the  contract. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$506.15,  on  which  judgment  was  rendered. 

The  court  refused  the  following  instruction  asked  by  appel- 
lant: "The  court  instructs  the  jury  that  it  is  not  necessary 
to  demand  an  impossibility  or  something  that  can  not  be  done. 
And  if  the  jury  believe  from  the  evidence  that  after  the 
Belleville  Glass  Company  ceased  doing  business  it  was  impos- 
sible for  it  to  furnish  the  remaining  1,300  gross  of  bottles 
claimed  by  the  defendant,  and  that  a  demand  for  the  same 
would  have  been  unavailing,  then  the  defendant,  Lemp,  was 
not  bound  to  make  such  demand  in  order  to  save  his  rights 
in  the  premises." 

Mr.  W.  0.  KuEFFNEB,  for  appellant. 

Messrs.  Titrner  &  Holder,  for  appellee. 

Green,  J.  Tliis  suit  in  assumpsit  was  brought  by  appellee 
to  recover  from  appellant  $506.15,  balance  due  on  accoimt  for 
bottles  sold  and  delivered.  For  this  sum  the  jury  found  a 
verdict  for  plaintiff,  the  court  entered  a  judgment  on  the  ver- 
dict, and  the  defendant  took  this  appeal.  It  is  insisted,  on 
behalf  of  appellant,  the  verdict  was  contrary  to  the  evidence. 
The  question  of  fact  upon  which  the  case  hinged  was,  did  the 
Belleville  Glass  Co.  agree  to  furnish  the  defendant  6,000  gross 
of  bottles?  The  evidence  was  conflicting,  and  it  was  the 
province  of  the  jury  to  determine  the  disputed  fact  after  a 
full  consideration  of  all  the  evidence.  This  they  did,  and 
there  was  proof  sufficient  to  support  the  finding.  In  this 
state  of  case  we  decline  to  disturb  the  verdict  The  only  other 
error  insisted  upon  is  the  refusal  of  the  court  to  give  the  jury 
defendant's  second  instruction.     This  instruction,  if  it  had 
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been  given  as  requested,  was  calculated  to  mislead  the  jury, 
and  the  court  did  not  err  in  refusing  to  give  it  We  ]^rceive 
no  sufficient  reason  for  reversal,  and  therefore  affirm  the  judg- 
ment of  the  Circuit  Court. 

Judgment  affi/rmedL 


E.  A.  Medley  et  al. 

V. 


n.  Lucy  Mix. 


Praetie&-^Ah9tractiiig  Record — Rule  2ff. 


The  judf^ment  of  the  court  below  afSrmed   under  rule  26,  the  abstract 
being  defective. 

[Opinion  filed  February  4, 1890.] 

Appeal  from  the   Circuit  Court  of  Wayne  County;  the 
Hon.  C.  S.  CoNOEK,  Judge,  presiding. 

Mr.  RuFcs  Cope,  for  appellants. 

Messrs.  Hakna  &  Hanna,  for  appellee. 

* 

Green,  J.  The  abstract  of  the  record  in  tin's  case  is  so 
defective,  we  sliould  affirm  tlie  judgment  for  that  cause  alone 
under  rule  26  of  this  court.  The  evidence  and  instructions, 
covering  fifty  pages  of  record,  are  not  attempted  to  be  set  out 
in  the  abstract,  which  is  a  mere  index  thereof,  and  furnishes 
no  aid  to  the  court  in  the  examination  of  the  case.  Such  au 
entire  disregard  of  a  saluta-ry  rule  will  not  be  tolerated,  but 
the  penalty  for  its  violation  will  be  enforced  as  it  has  been 
heretofore,  in  People  v.  Angerer,  23  111.  App.  461;  Hepp  v. 
Jaenemann,  23  111.  App.  453.  But  in  addition  to  this  wo  desire 
to  say,  the  contract  relied  upon  as  a  defense  was  found  by 
the  jury,  and  properly  so,  under  the  evidence,  to  be  a  forgery. 
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Trover  was  a  proper  action  to  recover  damages  for  the  unlaw- 
ful conversion  of  .plaintiflE's  property  by  defendants.  The 
damages  recovered  by  appellee  were  not  excessive,  and  no 
error  appeara  requiring  a  reversal  of  the  judgment.  It  is 
affirmed. 

Judgment  affirmed. 


August  Kern 

V. 

W.  A.  Woolsey  et  al. 


PJeadlng—Declarafion  Containing  Counts  in  Replevin  and   Trover — 
'Finding  of  Facte — Judgment  Unauthorized. 

The  award  of  a  writ  of  retorno  by  the  court  below  beinir  authorized 
neither  by  the  state  of  the  pleadinfl^  nor  by  the  fiadiag  of  factSi  the  judg- 
ment is  reversed. 

[Opinion  filed  February  4,  1890.] 

,'Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Oliver  A.  IIarkeb^  Judge,  presiding. 

Mr.  J.  B.  Matham,  for  appellant 

Mr.  W.  W,  Babr,  for  appellees. 

Gbben,  J.  The  first  count  in  plaintiflfs  declaration  is 
replevin,  in  ^^  the  cepit;^^  second  count  in  trover.  The  first 
plea  is  responsive  to  the  count  in  trover. 

The  second  plea  of  property  in  Malone  (debtor  in  execu- 
tion), is  responsive  to  the  count  in  replevin.  And  the  third 
plea  of  property  in  the  Domestic  Baking  Powder  Company 
is  also  tQ  the  same  count.  There  was  no  plea  of  justification, 
or  plea  to  said  first  count  of  declaration  denying  the  unlaw- 
ful taking  Uierein  charged.     The  court  found  special  property 
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in  Woolscy,  the  constable,  as  to  part  of  the  goods  replevied, 
and  awarded  a  writ  of  retorno  to  the  defendants  for  a  return 
of  all  the  goods  and  chattels  in  plaintiflTs  declaration  specified. 
Tlie  judgment  finding  special  property  in  the  constable  was 
based  on  no  issue  in  the  case,  and  was  erroneous.  On  the  first 
count  there  should  have  been  a  finding  for  plaintiff,  as  the 
nnlawfifl  taking  was  not  denied  by  any  plea  to  that  count. 
Ko  writ  of  retorno  would  be  proj^r  under  count  in  trover. 
And  it  was  error  to  order  a  return  of  all  the  goods  described 
in  plaintiff's  declaration,  when  but  part  were  claimed  even 
if  the  findings  of  the  court  were  conceded  to  be  right  The 
judgment  is  reversed  and  cau^e  remanded. 

Beversed  and  remanded. 
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St.  Louis,  Alton  and  Terre  Haute  Railroad 

Company 

V. 

Luke  Brown  et  al. 

Railroads—Construction  of  Trestle — Dirersion  of  Water  Courtte — Oter- 
flow — Action  for  Damages — Pleading — Want  of  Siuilliter — Statute  of 
Limitations, 


1.  Objections  for  want  of  a  similiter  to  the  plea  o(  the  ^neral  is^ue  and 
replications  to  special  pleas,  can  not  be  made  for  the  first  time  in  this  court, 

2.  A  railroad  company  is  bound  to  construct  and  maintain  it<«  trestles  over 
natural  watercourses  so  as  not  to  catch  drift-wood  and  cau<e  overflow  on 
adjoining  land. 

3.  The  fact  that  a  person  acquired  his  interest  in  land  flooded  by  reason 
of  a  negligrently  built  trestle  after  it  was  built,  can  not  defeat  his  recovery. 

4.  The  improper  and  unlawful  construction  of  the  trestle  is  a  continuing 
breach  of  duty  on  the  part  of  the  railroad,  and  each  injury  suffered  by  rea- 
son thereof  constitutes  a  new  cause  of  action. 

[Opinion  filed  February  4,  1890.] 


Appeal  from  the  Oircnit  Court  of  St.  Clair  County;  the 
Hon.  Benjamin  BL  Canby,  Judge,  presiding. 
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Messrs.  Turner  &  Holder,  for  appellant. 

The  claim  is  barred  by  the  statute  of  limitations.  0.  &  E. 
I.  E.  K.  Co.  V.  McAnley,  121  111.  161. 

The  want  of  a  similiter^  or  replication  to  a  plea,  and  pro- 
ceeding to  trial  upon  unanswered  pleas,  is  error,  and  negligent 
party  must  suffer.  1  Chit,  on  PI.,  14th  Am.  Ed.,  page  590; 
Earle  v.  Hall,  22  Pick.  102;  Samrais  v.  Clark,  17  III.  39S; 
Peare  v.  Well  man  et  al.,  3  Gilm.  326;  Bell  et  al.  v.  Sheldon 
et  al.,  12  HI.  372. 

A  mere  tenant,  who  voluntarily  occupies  property  subject 
to  the  danger  of  overflow  from  an  adjoining  embankment 
culvert  built  by  a  railroad  company,  has  no  right  of  action  for 
damage  to  personal  property  caused  by  such  overflow.  Chi- 
cago &  Alton  K.  R  Co.  v.  Smith,  17 "^111.  App.  5S;  I.  C.  R. 
E.  Co.  V.  Allen,  39  111.  205;  T.,  W.  &  W.  E.  Co.  v.  Hunter, 
50  111.  325;  T.,.W.  &  W.  R.  Co.  v.  Morgan,  72  111.  155;  C.  & 
E.  I.  E.  E.  Co.  V.  Loeb,  118  111.  215. 

A  party  who  comes  into  possession  of  lands  as  grantee  or 
lessee,  with  a  nuisance  already  existing  upon  it,  is  not  liable 
for  the  continuance  of  the  nuisance  until  his  attention  has 
been  called  to  it  and  he  has  been  requested  to  abate  it.  The 
defendant  is  the  lessee  of  the  company  that  built  the  trestle. 
Cooley  on  Torts,  1st  Ed.,  page  611;  Bishop  on  Non-Contract 
Law,  Sec.  502;  Eeed  v.  Northfield,  13  Pick.  94;  Johnson  v. 
Lewis,  13  Con.  303;  Pierson  v.  Glean,  2  Green,  Law,  36; 
Woodman*  v.  Tufts,  9  K  H.  91;  Thompson  v.  Smith,  11 
Minn.  15;  Pillsbury  v.  Moore,  34  Me.  154;  Slight  v.  Gutzlaff, 
35  Wis.  675;  West  v.  Louisville,  etc.,  E.  E.  Co.,  8  Bush,  404; 
McDonough  v.  Gilman,  3  Allen,  264;  Dodge  v.  Stacy,  39  Vt. 
558;  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal.  396;  Conhoc- 
ton  Stone  Eoad  v.  Buffalo,  etc.,  E.  E.  Co.,  51  K  Y.  573; 
Nichols  V.  Boston,  98  Mass.  39;  Brown  v.  Cayuga  E.  E.  Co. 
12  N.  T.  486;  Eay  v.  Sellers,  1  Duv.  (Ky.),  254;  Pcnruddock's 
Case,  5  Co.  100  b.;  Winsmore  v.  Greenbank,  Willes,  583; 
Groff  v.  Ankenbrandt,  19  111.  App.  150;  affirmed* by  the 
Supreme  Court  in  124  111.  51.     See  authorities  there  cited. 

Where  a  corporation  has  exercised  ordinary  care  in  the 
construction  or  repair   of  bridges  and   culverts  over  water- 
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courses  on  private  land,  and  is  not  otherwise  guilty  of  negli- 
gence, it  can  not  be  made  liable  for  damages  occasioned  an 
adjacent  .proprietor  by  extraordinary  floods  and  acts  of  adja- 
cent land  owner  causing  a  sudden  accumulation  of  driftwood 
at  the  bridge,  such  as  cutting  loose  a  big  drift  just  above  the 
bridge.  Angell  on  Watercourses,  Sec.  349;  Bell  v.  McClin- 
tock,  9  Watts,  119;  The  Lehigh  Bridge  Co.  v.  The  Lehigh 
Nav.  Co.,  4  Raw.  9;  P.,  Ft  W.  &  C.  R  R  Co.  v.  Gilleland, 
56  Ta.  St.  445;  111.  Cent.  B.  R  Co.  v.  Bethel,  11  111.  App.  17. 

Mr.  James  M.  Hat,  for  appellees. 

The  claim  that  this  action  is  barred  by  the  statute  of  limit- 
ations is  not  supported  by  the  authority  cited,  because  the 
facts  in  that  case  are  •altogether  different  from  those  shown 
in  this.  When  the  extent  of  a  wrong  may  be  apportioned 
from  time  to  time,  and  does  not  go  to  the  entire  destruction, 
of  the  estate,  or  its  beneficial  use,  separate  actions  not  only 
may  but  must  be  brought  to  recover  the  damages  sustained. 
Wood  on  Nuisance,  Sees.  865,  869. 

The  principle  as  laid  down  in  the  decisions  of  the  Supreme 
Court,  is  that  every  nuisance  of  this  character  is  a  new  nui- 
sance for  which  an  action  may  be  brought.  Notwithstanding 
the*condemnation  of  land  for  a  railroad,  and  tiie  payment  of 
the  compensation  or  damages  awarded  the  land  owner,  the 
company  will  be  liable  to  him  or  his  grantee  for  damages 
resulting  from  its  negligence,  either  in  the  construction,  main- 
tenance or  operating  of  its  road.  O.  &  M.  R  R  Co.  v.  Wach- 
ter,  123  111.  440;  Stetson  v.  The  C.  &  E.  R  R.  Co.,  75  111.  75; 
C,  B.  &  Q.  R  R  V.  Schaffer,  124  III.  112, 

Green,  J.  This  action  was  brought  to  recover  from  appel- 
lant the  damages  to  appellee's  crops  occasioned  by  overflow  of 
water,  resulting  from  the  alleged  negligence  of  appellant  in 
maintaining  certain  ])iles  and  trestle  work  so  badly  constructed, 
across  a  watercourse  running  through  appellee's  premises,  as 
to  prevent  a  free  passage  of  the  water,  which,  in  ordinary 
floods  and  freshets,  would  natnrally  flow  in  said  watercoui*6e. 
There  were  three  counts  in  the  declaration,  but  the  third 
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count,  averring  the  negligence  substantially  as  above  stated,  is 
relied  upon  by  appellees.  To  this  declaration  three  pleas 
were  interjK)8ed;  1st,  general  issue;  2d,  a  plea  amounting  to 
the  general  issue,  and  3d,  plea  of  the  statute  of  limitations  of 
five  years.  No  replications  to  these  pleas  were  filed.  A  jury 
was  waived.  The  cause  was  tried  by  the  court  by  agreement, 
a  judgment  was  entered  for  plaintiifs  for  $315  damages  and 
costs  of  suit,  and  defendant  took  this  appeal. 

The  trestle  complained  of  was  built  by  the  Belleville  & 
Carondelet  E.  R.  Co.  in  1881,  of  which  railroad  defendant  was 
lessee  and  operator.  Plaintiffs  entered  into  possession  of  the 
overflowed  premises  as  tenants  March  1,  1888,  and  the  over- 
flow occurred  in  June  of  the  same  year. 

The  following  propositions  in  writing  were  submitted  to 
the  trial  court  by  defendant,  with  the  request  that  the  court 
should  hold  the  same  to  be  the  law: 

"  1st.  The  lessee  of  premises  on  which  there  is  a  nuisance 
is  not  liable  for  its  continuation,  to  an  adjacent  proprietor, 
until  after  notice  to  remove." 

''2d.  A  tenant  who  voluntarily  rents  land  with  a  nuisance 
npon  it,  can  not  recover. 

"3d.  Where  a  person  rents  land  through  which  there 
runs  a  natural  watercourse,  and  in  which  natural  water- 
course a  large  quantity  of  drift-wood  has  accumulated,  and 
such  drift-wood  is  suddenly  cut  loose  by  some,  party  other 
than  the  defendant,  and  the  drift-wood  lodges  against  the 
trestle  of  a  railroad  company  at  one  time,  during  a  heavy 
rainfall  or  freshet,  the  company  is  not  liable  for  the  conse- 
quence of  the  drift-wood  lodging  at  its  trestle,  to  an  adjacent 
land  owner,  for  overflowing  his  land." 

It  is  insisted  on  behalf  of  appellant,  the  court  erred  in  pro- 
ceeding to  try  the  cause  without  a  similiter  to  the  plea  of 
general  issue,  and  replications  to  the  other  pleas.  Defendant 
neither  asked  for  a  rule  on  plaintiff©  to  reply,  nor  prayed  for 
judgment  against  them  for  want  of  replications,  and  made  no 
objection  to  going  to  trial  as  the  pleadings  were.  This  was 
a  waiver  of  a  formal  issue,  and  hence,  after  a  finding  and  judg- 
ment, the    action  of  the  court  complained  of  can  not  be 
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assigned  for  error.  Brand  v.  Wheelan,  18  III.  App.  186; 
Strohm  v.  Ilavcd,  70  HI.  41. 

We  are  satisfied  also  from  an  exannnation  of  the  evidence 
in  the  record,  that  under  the  facte  proven  the  court  properly 
refused  to  hold  the  written  propositions  suhinitted  on  behalf 
of  defendant,  to  be  the  law;  that  the  damages  assessed  were 
.  not  excessive  and  the  court  was  justified  by  the  evidence  in 
finding  for  plaintiflfs  upon  the  third  count  of  declaration.  The 
defendant  could  not,  under  the  evidence,  maintain  its  defense 
of  the  bar  to  the  action  set  up  in  the  third  plea,  if  we  cor- 
rectly understand  the  rule  announced  by  our  Supreme  Court 
in  cases  like  this,  as  to  the  facts  provep.  It  was  the  duty  of 
defendant  to  so  construct  a7id  maintain  this  trestle  as  not  to 
ujineccHHarily  obstruct  the  natural  flow  of  the  water,  and  catch 
and  hold  drift-wood,  and  thereby  cause  an  overflow  upon  and 
damage  to  the  crops  of  appellees. 

This  duty  was  not  performed.  The  court  had  sufficient 
evidence  to  justify  its  finding  defendant  guilty  of  the  negli. 
.gence  charged.  The  trestle  was  constructed  diagonally  instead 
of  straight  across  the  stream.  The  piles  were  driven  in  close 
together,  and  it  appears  from  the  evidence  that  the  appellant 
could  have  built  this  structure  at  a  right  angle  with  the  stream, 
and  a  wider  space,  unobstructed  by  piles,  could  have  been  left 
for  the  flow  of  water  under  ti»e  bridge.  It  was  practicable 
to  so  construct  this  trestle,  and  in  the  exercise  of  that  reason- 
able care  required  by  the  law,  appellant  should  hav^so  con- 
structed it.  O.  &  M.  Ry.  Co.  v.  Wachter,  23  III.  App.  415, 
aftirmed  in  the  Su])reme  Court;  O.  &  M.  Ry.  Co.  v. 
Wachter,  123  III.  440.  In  th6  opinion  in  the  case  last  cited, 
the  court  refer  to  this  contention  of  the  appellant :  "  TJie 
injury  caused  by  the  construction  of  an  insufficient  cul- 
vert in  a  railroad  embankment  is  immediate  and  permanent, 
giving  rise  to  but  one  cause  of  action;"  and  remark:  "  The 
statement  is  not  correct  as  an  abstract  proposition.  Con- 
sidered as  an  abstract  proposition,  it  should  at  least  be  limited 
to  the  case  of  a  railroad  built  under  authority  of  law,  and  in  a 
reasonably  proper  and  skillful  manner,  so  as*  to  avoid  the 
infliction  of  all  loss  and  injury  not  necessarily  resulting  from 
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thus  building  and  operating  its  road.  When  the  company 
ommsfiGes  operating  its  road  without  building  proper  culverts 
whereby  laud  might  be  fully  protected  from  overflow,  or 
providing  some  other  etficient  means  for  the  escape  of  the 
water,  it  is  not  relieved  of  the  duty  of  doi^ig  so  altogether. 
To  maintain  an  embankment  of  a  road  in  that  condition,  is 
not  only  a  violation  of  a  public  duty,  but  is  a  direct  invasion 
of  the  private  rights  of  the  owners  of  the  lands,  thus  con- 
stantly menaced  by  overflows,  which  could  never  reach  them 
if  the  road  had  been  properly  constructed.  It  does  not  fol- 
low in  a  case  like  this,  where  a  plaintiff  has  treated  the  injury 
as  %mbY2iQmg  prospecKve  as  well  as  present  damages,  and  has 
offered  proof  in  support  of  such  claim,  there  can  be  no  further 
recovery;  that  the  company  would  be  relieved  of  a  public 
duty  to  properly  construct  and  maintain  its  embankment, 
and  it  would,  therefore,  continue  liable  to  all  persons  injured 
by  its  failure  to  do  so,  except  such  as  might  be  so  estopped." 
In  C,  B.  &  Q.  K.  R  Co.  v.  Schaffer,'  124  111.  112,  the 
defective  structure  complained  of  was  quite  similar  to  this 
trestle  of  appellant.  The  bridge  was  built  upon  piles  and  was 
not  a  trnse  bridge.  The  piles  were  from  a  foot  to  fourteen 
inches  in  diameter,  and  about  Ave  feet  apart,  and  were  set  at 
an  angle  and  not  in  line  with  the  .current.  The  appellant,  in 
that  case,  claimed  the  injuries  resulting  from  defective  con- 
Bti'uction  of  bridge  were  permanent,  and  consequently  all 
damages,  for  past  and  future  injury  to  appellee's  property, 
were  or  might  have  been  sued  for  and  recovered  in  a  former 
suit,  and  such  former  recovery  was  a  bar  to  further  prosecu- 
tion for  the  injury  resulting  from  the  erection  and  continu- 
ance of  the  nuisance.  But  the  court  say :  "  The  doctrine  as 
to  entireness  of  recovery  in  one  action  when  the  cause  of 
injury  is  of  a  permanent  kind,  is  limited  to  the  case  of  a  rail- 
road built  under  authority  of  law,  and  in  a  reasonably  proper 
and  skillful  manner,  so  as  to  avoid  the  infliction  of  all  loss  and 
injury  not  necessarily  resultinj^  from  this  building  and  operat- 
ing the  road.  In  the  case  at  bar,  the  bridge  was  not  built  in 
a  reasonably  proper  and  skillful  manner,  and  the  loss  and 
injury  have  resulted  from  its  improper  construction.  Appel- 
lant's right  of  way  being  across  the  branch,  the  constniction  of 


558  Appellate  Courts  of  Illinois. 

Vol.  34.  j  Cbapuian  ▼•  Knowles. 

a  bridge  over  the  branch,  was  necessary  for  the  operation  of  its 
road.  Had  the  bridge  been  properly  built,  the  injury  it  may 
have  caused  to  ap()ellee's  land  would  have  been  the  necessary 
result  of  the  existence  of  a  necessary  improvement,  and  would 
have  b3en  permanent  in  its  character.  The  eflfect  of  the  con- 
struction of  the  bridge  upon  the  vaUie  of  the  land  could  be 
estimated  at  once,  and  it  would  answer  all  just  purposes  to 
allow  but  one  action  for  the  recovery. 

.  '*  But  where  the  bridge  has  been  imperfectly  built,  and  there 
has  been  negligence  in  the  mode  of  construction,  the  party 
whose  property  is  damaged  is  not  bound  to  assume  that  the 
structure  will  be  a  permanent  one.  In  such  case  the  party 
damaged  has  a  right  to  regard  the  nuisance  as  of  a  transient 
character,  and  instead  of  brinijino:  one  suit  for  the  whole 
injury  to  the  value  of  his  property  resulting  from  the  original 
construction  of  the  nuisance,  he  mav  sue  for  the  amount  of 
such  injury  as  he  suffers  from  its  continuance." 

A])plyi!ig  the  doctrine  and  rule  announced  in  the  cases  cited 
to  the  facts  disclosed  in  this  record,  and  it  seems  quite  clear 
the  apix3llant  can  not  shelter  itself  under  the  defense  of  the 
limitation,  set  up  in  the  third  plea.  Although  appellees  knew 
the  defective  structure  was  existing,  when  they  rented  and 
entered  into  the  possession  of  the  demised  premises,  they  were 
not  bound  to  assume  that  appellant  would  continue  to  main- 
tain it  in  its  defective  condition  to  their  injury,  but  rather 
that  it  would  comply  with  the  law  and  perform  the  duty  it 
owed  to  them  and  the  public.  No  reason  for  reversing  the 
judgment  is  perceived,  and  it  is  affirmed. 

Judgment  affirmed. 


J.  B.  Chapman 

V. 

L.  A.  Ki^owles. 
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1.  A  verdict  in  an  action  of  forcible  entry  and  detainer  which  finds 
that  plaintiff  is  entitled  to  pofisession  of  the  premises  therein  described,  but 
further  finds  that  defendant  is  **  not  guilty,'*  dojs  not  Wiurrant  a  judgment 
for  plaintiff  for  recovery  of  the  premises  and  co^fts. 

2.  In  such  action  an  instruction  which  thro<vfi  upon  defendant  the  bur- 
den of  proving  that  the  entry  .was  with  plaintiff 'i  consent  is  erroneous. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  Johnson  County;  the 
Hon.  KoBT.  W.  MoCARTNKr,  Judge,  presiding. 

m 

Messrs.  W.  H.  Boyer,  H.  M.  Ridbnhoweb  and  Chapman 
&  Whitnel,  for  appellant. 

The  appellee  elected  to  bring  the  action  of  forcible  entry. 
Having  elected  to  bring  the  action  of  fore  ble  entry  and 
detainer  instead  of  the  action  of  forcible  detainer  or  eject- 
ment, he  is  bound  by  the  rules  of  law  which  pertain  to  the 
action  of  forcible  entry  and  can  not  avail  himself  of  the  rules 
of  law  by  which  an  action  of  forcible  detainer  or  the  action 
of  ejectment  are  governed. 

The  provisions  of  the  statute  under  which  this  action  of 
forcible  entry  was  commanced,  read  as  follows:  *'  The  person 
entitled  to  the  possession  of  lands  or  tenements  may  be 
restored  thereto  in  the  manner  hereinafter  provided: 

"First.  When  a  forcible  entry  is  m.ide  thereon."  Chapter 
57,  volume  1,  Starr  and  Curtis'  Statutes,  page  1175,  sec- 
tion 2. 

A  careful  analysis  of  the  foregoing  section  will  show  that, 
"  Under  this  clause  of  the  statute  to  maintain  an  action  for 
the  forcible  entry,  three  things  must  concur: 

"  First.     There  mast  be  a  forcible  entry.     *    *     * 

"  Second.  The  entry  must  be  upon  the  actual  and  exclusive 
possession  of  the  claimant. 

"Third.  The  possession  must  be  withheld  which  consti- 
tutes the  detainer.  A  mere  trespass  is  not  sufficient."  Sec- 
tion 905,  Moore's  Civil  Justice,  page  813,  and  cases  there 
cited. 

Messrs.  Vickers  &  Gillespie,  for  appellee. 
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Green,  J.  The  amended  complaint  charges  that  the  appel- 
lant, J.  B.  Chapman,  nnlawf ally  and  forcibly  entered,  and  now 
unlawfully  withholds  from  L.  A.  Knowles,  the  appellee,  the 
possession  of  "A  wedge-shaped  piece  of  land  located  as  fol- 
lows: Commencing  at  the  northwest  corner  of  the  store 
building  now  occupied  by  J.  B.  Chapman  in  Vienna,  Johnson 
County,  Illinois,  being  seventeen  feet,  six  and  one-half  inches 
south  of  a  corner-stone  resting  under  the  southwest  corner 
of  the  St.  James  Hotel  in  said  town;  thence  south  three  feet 
eleven  and  one-half  inches;  thence  east  one  hundred  and  fif- 
teen feet  to  the  northeast  corner  of  J.  B.  Ciiapman's  ware- 
room,  said  ware-room  being  east  and  adjacent  to  the  said  store 
room;  thence  in  a  westerly  direction,  parallel  with  the  north 
side  of  said  J.  B.  Chapman's  ware-room  and  store-room  afore- 
said, to  the  place  of  beginning."  In  the  transcript  of  the  rec- 
ord, among  the  proceedings,  the  following  appears:  "  Now, 
again,  on  this  day,  being  Saturday,  the  6th  day  of  April,*  A.  D. 
1889,  and  one  of  the  days  of  this  term  of  court,  the  jury  in 
this  case  having  been  out  until  to-day,  returned  in  open  court 
in  the  presence  of  the  parties  to  this,  suit,  the  following  ver- 
dict: ^  We,  the  jury,  find  that  the  plaintiflE  is  entitled  to  the 
possession  of  the  following  described  premises:  A  wedge-shaped 
piece  of  land  located  as  follows,  viz.:  Beginning  twelve  inches 
south  of  the  northwest  corner  of  J.  B.  Chapman's  store; 
thence  running  north  to  the  northwest  corner  of  said  store; 
thence  east  seventy-two  feet  along  the  north  side  of  the  north 
wall  of  said  store-house;  thence  back  westerly  to  the  pdint  of 
beginning,  said  land  being  located  in  the  village  of  Vienna, 
Johnson  Co.,  Ills.,  and  as  to  the  premises  described  in  com- 
plaint, we  find  defendant  not  guilty,' "  and  after  reciting  the 
overruling  of  defendant's  motions  for  new  trial  and  in  arrest 
of  judgment,  the  judgment  is  thus  set  forth :  "Now  the  court 
being  fully  advised  of  and  concerning  the  premises,  on  consid- 
eration thereof,  doth  order  and  adjudge  that  the  plaintiflE  have 
and  recover  of  and  from  the  defendant  the  following  described 
lot,  piece  or  parcel  of  land,  to-wit:  (Here  foll(JVsthe  descrip- 
tion as  in  the  verdict.)  And  it  is  further  ordered  and  adjudged 
that  after  the  expiration  of   five   days  from   this  date,   the 
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plaintiff  may  have  a  writ  of  restitution  directing  the  sheriflE 
of  Johnson  county  to  restore  the  plaintiff  the  possession  of* 
said  lot,  piece  or  parcel  of  land  last  aforesaid.  It  is  further 
ordered  and  adjudged  that  the  defendant  pay  the  costs  of  this 
suit,  and  it  is  ordered  and  adjudged  that  execution  may  issue 
therefor." 

The  verdict  and  ji^dgment  are  utterly  irreconcilable  with 
each  other.  By  the  verdict  the  jury  found  the  defendant 
not  guilty  of  the  forcible  entry  and  unlawful  detention  of  the 
premises  described  in  the  eomplai7it^  and  that  the  plaintiff  is 
entitled  to  the  possession  of  certain  premises  described  in  ver- 
dict, but  do  not  find  defendant  guilty  of  forcible  entry  upon 
the  latter  premises.  By  the  judgment  plaintiff  recovers  of 
and  from  defendant,  premises  the  forcible  entry  upon  which 
he  has  not  been  convicted  of,  and  judgment  is  rendered 
against  him  for  costs  of  the  suit,  when,  by  the  verdict  of  the 
jury,  he  is  found  not  guilty  and  should  have  recovered  ajudg- 
inent  for  costs.  It  was  error  also  to  give  the  fifth  instruction 
for  plaintiff.  It  was  calculated  to  mislead  the  jury,  and  make 
them  understand  that  the  law  cast  the  burden  upon  defendant 
to  prove  the  entry  was  with  the  consent  of  plaintiff.  The 
doubtful  suflSciency  of  evidence  to  justify  a  recovery,  and 
sharp  conflict  upon  material  disputed  facts,  rendered  it  highly 
necessary  that  the  instruction  given  should  have  been  accurate. 

The  evidence  of  the  witness  Williams,  of  a  conversation 
with  plaintiff  which  the  court  refused  to  admit,  we  think 
was  relevant,  and  ought  to  have  been  admitted ;  it  tended  to 
prove  a  material  fact  in  the  case.  For  the  error  in  giving  the 
fifth  instruction  for  plaintiff,  in  refnsing  to  admit  relevant 
evidence,  and  in  entering  a  judgment  not  waiTanted  by  the 
verdict,  the  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded* 

Heversed  and  remcmded. 

you  XXXIV  96 
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?*  5?5l  EosE  L.  Hackett 

V. 

George  W.  Jones. 

BepUrin^Pteading—Form  qf  Vtrdict^-Atcard  <^  Writ  if  Retorno 
HabeDdo  Unauthorized. 

1.  In  replevin  against  a  sheriif,  for  property  levied  on  by  him,  where 
the  pleas  are  non  eepit,  non  detinet,  property  in  another  and  special  pleas, 
a  verdict  of  not  guilty  is  responsive  to  the  pleas  of  non  cepit  nnd  non  detinet 
only  and  does  not  warrant  an  award  of  a  writ  of  retorno  hahendo. 

2.  Judgment  can  not  be  entered  on  a  verdict  finding  on  port  of  the 
issues  and  silent  as  to  others. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circnit  Court  of  Crawford  Connty;  the 
lion.  Wm.  C.  Jonks,  Judge,  presiding. 

This  is  an  action  of  replevin  brought  by  appellant  against 
appellee,  who  is  the  sheriff  of  Crawford  county,  Illinois,  to 
recover  certain  property  levied  on  by  him  as  such  sheriff. 

To  the  plaintiff's  declaration  the  defendant  filed  pleas  of 
non  cepity  non  detlnet^  property  in  Cliarles  N.  Hackett,  and 
filed  special  pleas  in  which  tlie  recovery  of  five  separate  judg- 
ments against  Charles  N.  Hackett  is  alleged,  and  issuing  exe- 
cutions thereon,  which  came  to  the  hands  of  appellee  as 
sheriff,  and  by  him  levied  on  the  property  in  declaration 
described  as  the  property  of  Charles  N.  Hackett  The  ver- 
dict of  the  jury  was  not  guilty. 

Judgment  was  entered  thereon  and  writ  of  retorno  Tiahendo 
awarded. 

Messi-s.  Callahan,  Jones  &  Lowe,  for  appellant. 

Messrs.  Robb  &  Bradberky,  for  appellee. 

• 
Phillips,  J.     The  pleas  of  non  cepit  and  non  detin^t  admit 

the  property  in  plaintiff,  and  put  in  issue  the  taking  and  deten- 
tion only.     The  verdict  of  not  guilty  was  responsive  only  to 
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the  pleas  of  non  cepit  and  non  detinet.  Hanford  v.  Obi  echt, 
38  111.  493 ;  Bourk  v.  Riggs,  38  111.  320;  Underwood  v. 
White,  45  111.  437;  Ingalls  v.  Bulkley,  15  111.  224. 

There  was  no  finding  as  to  the  six  special  pleas,  and  it  was 
error  to  enter  judgment  on  a  verdict  finding  on  but  part  of 
the  issues,  and  silent  ae  to  others.  Yase  et  al.  v.  Hart,  12 
111.  378;  Nelson  v.  Bowen,  15  111.  App.  477;  Mattson  v. 
Hirsch,  5  111.  App.  104. 

The  verdict  of  not  guilty  does  not  authorize  the  awarding 
of  a  writ  retorno  fiahendo.     Hanford  v.  Obrecht,  supra. 

Numerous  other  questions  of  law  and  fact  are  presented  by 
this  record  which  we  deem  it  unnecessary  to  consider j  as,  for 
the  errors  indicated,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

JReversed  and  remanded. 


The  East  St.   Louis  and  Carondelet  Railway 

Company 

V. 

John  Eisentraut. 

Railroads — Diversion  of  Water  from  Natural  Course — Injury  to  Crops 
— Evidence. 

In  an  acfcion  aiminRt  a  railroad  company  to  recover  for  injury  to  plaintiff's 
crops,  cauHed  by  its  digging  a  ditch  which  diverted  water  from  its  natural 
course,  this  court  sustains  a  verdict  for  plaintiff. 

[Opinion  filed  February  4,  1890.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon*  Wm.  H.  Snydeb,  Judge,  presiding. 

Messrs.  Wildeeman  &  Hamill,  for  appellant. 

Mr.  W.  C.  Kueffner,  for  appellee. 
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Reeves,  P.  J.  The  second  eonnt  of  the  declaration  npon 
which  a  recovery  was  sought  and  obtained,  alleges  that  in  the 
month  of  May,  1887,  and  prior  thereto,  plaintiff  was  pos- 
sessed of  certain  lands  in  St.  Clair  county  situated  near  to 
what  are  called  "Falling  Springs;"  that  there  was  then  ami 
always  had  been  a  natural  watercourse  leading  from  said 
springs,  in  a  nortliwesterly  direction,  not  far  distant  from 
plaintiff's  land  and  past  said  land,  in  whicli  watercourse  water 
was  always  wont  to  flow;  that  plaintiff  was  then  and  there 
cultivating  and  raising  a  crop  of  potatoes,  corn,  etc.,  on  Siiid 
land;  that  defendant  had,  prior  thereto,  in  the  spring  of  1887, 
unlawfully  constructed  a  ditch  from  said  natural  watercouree, 
from  a  point  close  to  said  Falling  Sjirings,  toward  the  land  of 
])laintiff,  for  the  purpose  of  draining  and  diverting  a  part  of 
the  water  which  would  natnrally  flow  in  said  watercourse 
toward  plaintiff's  land,  and  away  from  their  natural  course; 
and  that  in  the  month  of  May,  1887,  while  the  plaintiff  was 
the  owner  and  possessor  of  said  land  and  cultivating  said 
crops  thereon,  heavy  rains  set  in,  and  a  large  quantity  of  water, 
that  naturally  flowed  in  said  watercourse  and  would  have 
escaped  and  run  off  without  damage  to  the  plaintiff's  land  but 
for  said  ditch,  was  bv  means  of  said  ditch  diverted  from  its 
natural  course  and  conducted  to  and  thrown  npon  plaintiff^s 
land  and  crops,  and  the  same  were  greatly  damaged.  To  this 
statement  of  the  plaintiff's  cause  of  action  the  defendant  filed 
the  general  issue,  and  the  trial  resulted  in  a  judgment  for  the 
plaintiff. 

It  must,  we  think,  bo  conceded,  if  the  facts  alleged  in  this 
count  of  the  declaration  find  sufficient  support  in  the  evidence, 
the  judgment  should  be  affirmed. 

The  legal  principles  applicable  to  a  case  like  this  are  too 
well  established  to  require  statement  or  discussion.  The  con- 
troversy is  one  of  fact.  The  testimony  adduced  is,  as  might 
be  expected  in  such  a  case,  conflicting.  Much  of  it  tends  to 
confuse  rather  than  enlighten  the  issue. 

In  the  bluff,  east  of  the  American  bottom,  are  located  what 
are  called  "  Falling  Springs."  From  them  issues  water  at  all 
seasons.     In  a  wet  time  the  amount  of  the  water  flowing  from 
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the  springs  increases,  and  when  there  is  a  heavy  rainfall  the 
water  comes  down  the  side  of  the  bhiff  and  mingles  with  that 
issuing  from  the  springs.  Falling  Springs  Branch  is  the  nat- 
ural oatlct  for  this  water  and  runs  first  westerly  for  a  short 
distance  and  then  in  a  northerly  direction.  The  railroad  track 
passes  along  near  the  bluff  and  near  these  springs.  A  culvert 
is  constructed  in  the  road-bed  for  the  passage  of  the  water 
naturally  flowing  through  the  branch.  About  the  size  of  this 
culvert  there  is  some  dispute  in  the  testimony  but  that  is  not 
material  as  no  complaint  is  made  in  the  plaintiff's  statement 
of  his.cau6e  of  action,  of  the  insufliciency  of  this  culvert.  The 
ground  of  complaint  is  that  the  railroad  company  dug  a  ditch 
on  the  east  side  of  their  road-bed  from  said  natural  water- 
course southwesterly  toward  plaintiff's  land,  which  carried  on 
to  plaintiff's  land,  in  case  of  heavy  rains,  water,  which,  but  for 
the  ditch,  would  have  passed  off  through  the  branch.  The 
testimony  on  this  point  both  supports  and  denies  this  allega- 
tion. Upon  this  question  the  plaintiff's  evidence  is  in  sub- 
stance as  follows. 

Eisentraut  testified :  In  the  fall  of  1866,  I  saw  the  sec- 
tion hands  making  a  ditch  from  the  Falling  Springs  on  east 
side  of  track,  and  I  told  them  not  to  make  it.  The  ditch  was 
about  150  yards  long;  it  ran  southwest,  in  the  same  direc- 
tion as  the  track;  it  was  about  three  or  four  feet  from  the 
track  and  about  three  feet  deep.  The  bottom  of  the  ditch 
was  lower  than  the  bottom  of  the  watercourse,  and  went 
right  into  the  watercourse,  and  towards  my  land.  The  water 
that  before  run  in  the  branch,  after  the  ditch  was  dug,  run 
through  the  ditch  and  toward  my  land. 

Joseph  Chartrand  testified  about  a  ditch  dug  about  seven 
3'ears  ago  at  sam3  point  as  the  ditch  here  complained  of,  and 
says  that  when  there  was  a  heavy  rain  tho  ditcli  carried  the 
water  that  naturally  would  have  gone  in  Falling  Springs 
Branch,  southwest  onto  the  land  now  owned  by  plaintiff,  and 
he  (witness)  stopped  up  the  ditch. 

Andrew  Whitesides  testified:  I  know  plaintiff's  land;  know 
ditch  was  there  when  plaintiff's  land  was  overflowed  in  May, 
1887.     The  effect  of  the  ditch  was  to  take  the  water   that 
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naturally  went  into  the  branch  and  carry  it  toward  plaintiffs 
land.  At  the  time  of  the  big  rain  I  was  in  plaintiff's  field  and 
saw  the  water  when  it  came  over  his  land.  I  went  to  see 
where  it  came  from  and  found  it  pouring  through  the  rail- 
road ditch. 

Joseph  Chartrand  testified:  Know  plaintiff's  land  and  the 
country  about  Falling  Springs  and  the  location  of  railroad 
track.  At  the  time  of  the  big  rain,  in  May,  1887,  I  was 
there,  working  Mrs.  Asnat's  land,  and  the  water  came  through 
the  railroad  ditch  on  the  Asnat  land,  and  from  there  it  run  to 
the  plaintiff's  land  and  overflowed  it  The  overflow  ruined 
his  crops. 

Philip  Thornton  testified:  Know  the  situation  about  Fall- 
ing Springs.  I  don't  know  the  exact  date  the  railroad  ditch 
was  made,  but  it  was  in  1886.  The  railroad  company  made  it. 
At  the  time  of  the  heavy  rains,  in  May,  1887,  the  water  came 
right  down  through  that  ditch;  the  water  came  down  with  such 
rush  it  backed  up  hill.  The  natural  channel  of  the  water 
from  the  Springs  was  toward  the  north,  and  this  ditch  carried 
it  down  toward  plaintiff's  land. 

On  the  other  hand,  the  defendant's  witnesses  denied  the 
existence  of  the  ditch,  and  at  most  claimed  there  was  only  the 
usual  depression  on  the  east  side  of  the  right  of  way,  made, 
necessarily,  by  the  construction  of  the  road-bed;  that  the 
water  that  overflowed  plaintiff's  land  did  not  come  through 
the  railroad  ditch,  and  did  not  come  from  Falling  Springs. 
The  water  that  damaged  plaintiff  was  shown  by  certain 
witnesses  to  have  come  from  a  cave  in  the  bluff,  some 
distance  south  of  Falling  Springs.  There  is  also  a  difference 
among  the  witnesses  as  to  the  level  of  the  land  about  and 
south  of  the  Springs.  Some  say  the  land  falls  away  from  the 
Springs  toward  plaintiff's  land,  while  one  witness  claims  that 
it  rises.  The  tnith  seems  to  be,  that  the  whole  country  west 
of  the  bluff  is  low  and  flat,  and  the  water  in  a  freshet  will  run, 
if  there  be  no  obstruction,  in  almost  any  direction.  However, 
it  seems  to  be  established  that  the  natural  course  for  the  water 
about  Falling  Springs  is  through  the  Falling  Springs  Branch. 
Whether  the  railroad  company  dug  a  ditch  on  the  east  side  of 


Fourth  District — August  Term,  1889.    567 

E.  St.  L.  &  C.  Ry.  Co.  v.  Eisentraut 

their  track  that  diverted  water  from  about  Fallipg  Springs 
onto  plaintiff's  land,  which  otherwise  would  have  flowed  off 
through  the  branch,  was  the  principal  question  submitted  to 
the  jury,  and  they  found  upon  this  qnestion  for  the  plaintiff, 
and,  as  we  have  seen,  though  the  testimony  on  this  question 
is  in  sharp  conflict,  there  is  sufficient  upon  which  to  base  this 
finding.  The  jury  could  not  credit  all  these  witnesses,  so 
directly  contradicting  each  other. 

They  had  the  right  to  say  that  they  believed  those  testify- 
ing for  plaintiff,  if  they  did  so  believe,  and  to  discredit  the 
testimony  offered  by  defendant  upon  this  controlling  question 
in  the  case,  if  thoy  were  satisfied  the  testimony  of  plaintiff  was 
more  reliable.  This  they  must  have  done  to  find  the  verdict 
which  they  did  find.  Even  if  we  should  hesitate  to  come  to 
the  same  conclusion  upon  the  whole  evidence,  this  would  not 
be  a  sufficient  reason  for  disturbing  the  verdict  of  the  jury. 
To  say  the  most  that  can  be  said  on  appellant's  side  of  this 
question,  the  weight  of  the  evidence  is  not  so  manifestly  and 
clearly  with  appellant,  that  a  verdict  against  it  should  not  be 
allowed  to  stand. 

The  fact  that  appellant  was  authorized  by  its  charter  to 
construct  a  railroad  where  the  same  is  located,  did  not  give  it 
the  right,  in  such  construction,  to  divert  the  water  along  its 
line,  from  its  natural  course;  certainly  not  so  as  to  injure 
others.  If  the  water  that  flowed  through  this  ditch  would  nat- 
urally have  gone  in  the  same  direction,  the  fact  that  it  passed 
through  the  ditch  more  rapidly  and  in  larger  quantities  than  it 
would  have  flowed  off  naturally  would  not  have  rendered 
appellant  liable.  This  we  understand  to  be  the  law  as  now 
held  in  this  State,  but  this  is  not  the  complaint  in  this  case, 
and  the  evidence  offered  by  plaintiff  proved  that  the  overflow 
that  damaged  plaintiff's  crops  was  caused  by  water  diverted  by 
means  of  the  ditch  from  its  natural  course,  which  was  not 
in  the  direction  of  plaintiff's  land. 

Neither  is  it  claimed  that  this  flooding  of  plaintiff's  land 
was  caused  by  an  obstruction  in  the  natural  watercourse 
which  obstructed  the  flow  of  the  water  when  it  came  down  in 
unusual  quantities. 
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The  ouly  complaint  is  that  the  ditch  was  so  constructed  as 
to  divert  the  water  which  would  have  gone  in  the  natural 
watercourse  but  for  the  ditch. 

At  the  time  of  this  heavy  rainfall,  doubtless,  more  or  less 
water  would  have  come  ui>on  plaintiff's  land  if  this  ditch  had 
not  been  constructed;  but  giving  credit  to  the  plaintiff  and  his 
witnesses,  the  crops  would  not,  from  this  cause,  have  been 
d  est  roved. 

We  see  no  error  in  the  instruction  complained  of.  The 
judgment  of  the  Cucuit  Court  is  affirmed. 

Judgment  affirmed. 


Gottlieb  Wiedemann  et  al. 

V.  . 
Mary  L.  Ryan. 

Infoxicafing  Liquors — Action  under  Section  9  of  the  Dram  Shop  Act — 
Credibility  of  Witnesses — Instructions— Assumption  of  Controverted  Fact. 

1.  An  instruction  is  erroneous  which  authorizes  the  jury  to  consider  the 
business  of  the  witne^^es  in  determining  their  credibility. 

2.  An  instruction  which  assumes  a  material  controverted  fact  is  errone- 
ous. 

[Opinion  filed  February  4, 1890.] 

Appeal  from  the  Circuit  Ci)urt  of  Saline  County;  the  Hon. 
KoBT.  W.  McCartney,  Judge,  presiding. 

Messrs.  Parish  &  Parish  and  W.  H.  Boyer,  for  appellants- 
Messrs.  Jonathan  F.  Taylor  and  F.  M.  Youngi:lood,  for 
appellee. 

Phillips,  J.  This  is  an  action  on  the  case,  brought  by 
ajipellee  against  appellants  under  Section  9  of  the  Dram  Shop 
Act. 
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The  second  instruction  given  for  appellee  is  as  follows: 
"The  coiir£  further  instructs  the  jury  in  this  case  that  they 
are  the  judges  of  the  credibility  of  each  and  every  witness 
who  may  liavo  testified  in  this  case,  and  for  this  purpose  they 
have  a  right  to  take  into  consideration  the  deportment  of  the 
witnesses  upon  the  stand,  their  manner  of  giving  evidence, 
their  interest  or  connection  with  the  parties  to  this  suit,  the 
business  and  interests  of  the  witnesses  testifying,  giving  such 
weight  to  tlie  testimony  of  each  witness  as  all  the  surround- 
ings will  warrant." 

This  instruction  authorizes  the  jury  to  take  into  considera- 
tion, in  determining  credibility  of  witnesses,  the  business  of 
witnesses  testifying.  This  is  incorporating  a  new  method  of 
determining  the  credibility  of  a  witness,  dependent  solely  and 
exclusively  upon  the  prejudice  that  might  exist  in  the  mind 
of  a  juror  against  any  class  of  business  that  might  be  obnox- 
ious to  him,  and  greatly  affect  his  verdict  in  determining  the 
credibility  of  witnesses.  A  court  might  find  the  witness  had 
been  absolutely  fair. in  his  testimony,  with  no  interest  in  the 
result  of  a  suit,  and  without  prejudice  in  any  manner.  Tet 
a  juror  may,  for  prejudice  ag-ainst  his  business,  reject  his  tes- 
timony. It  would  be  a  dangerous  rule  to  be  incorporated 
into  our  jurisprudence,  and  it  was  error  to  give  the  second 
instruction. 

The  eighth  instruction  is:  "The  court  instructs  the  jury  that 
if  yon  believe  from  the  evidence  that  the  defendants,  between 
the  14th  day  of  December,  1887,  and  the  Ist  day  of  January, 
1888,  sold  or  gave  intoxicating  liquors  to  Patrick  Ryan,  the 
husband  of  plaintiff,  which  caused  the  intoxication  of  said 
Patrick  Ryan  in  whole  or  in  part,  and  if  you  further  believe 
from  the  weight  of  the  testimony  that  said  intoxication  and 
consequent  exposure  of  the  said  Patrick  Ryan  resulted  from 
the  said  intoxication  produced  by  defendants,  and  that  such 
intoxication  and  consequent  exposure  was  the  direct  and  proxi- 
mate cause  of  the  death  of  Patrick  Ryan  from  the  effects  of 
such  intoxication,  and  that  by  reason  of  the  death  tiie  plaintiff 
was  injured  in  her  means  of  support,  then  you  should  find  the 
defendants  guilty  and  assess  the  plaintiff's  damages  at  such 
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sum  as  from  the  evidence  you  believe  her  entitled  to,  not  to 
exceed  three  thousand  dollars." 

The  theory  on  which  plaintiff  sought  a  recovery  was  that 
the  defendants  caused  the  intoxication  of  Patrick  liyan,  the 
husband  of  appellee,  and  that  in  consequence  of  such  intoxica- 
tion he  was  exposed  to  storms  and  cold  and  contracted 
pneumonia,  which  caused  his  death;  while  the  defendants 
sought  to  show  that  Patrick  Ryan  had  been  exposed  in  the 
business  in  which  he  was  engaged — that  of  section  foreman, 
and  had  been  at  work  on  the  railroad  in  storms  and  cold,  and 
had  a  severe  cold,  and  claimed  that  the  pneumonia  contracted 
was  not  caused  by  any  exposure  resulting  from  the  sale  of 
intoxicating  liquor,  but  was  from  exposure  in  his  work. 

The  eighth  instruction  to  the  jury,  that  "if  yon  believe  from 
the  weight  of  the  testimony  that  said  intoxication  and  con- 
sequent exposure  of  the  said  Patrick  Kyan  resulted  from  tlie 
said  intoxication  produced  by  defendants,  and  that  sncli 
intoxication  and  consequent  exposure  was  the  direct  and  prox- 
imate cause  of  death,"  etc.,  is  a  declaration  in  the  instruction 
that  the  "consequent  exposure"  was  caused  by  the  intoxica- 
tion; and  with  the  facts  before  the  jury  on  the  issue  as  to  the 
cause  of  death,  that  instruction  assumes  to  determine  as  a  rnie 
of  law  that  the  "consequent  exposure"  resulted  from  the 
intoxication,  and  that  therefore  the  cause  of  death  was  pro- 
duced by  the  primary  act  of  the  defendants,  which  was  one 
of  the  issues  of  fact  before  the  jury.  It  was  error  to  give  the 
eighth  instruction. 

Numerous  other  questions  of  law  and  fact  are  presented  by 
this  record  which  we  do  not  deem  it  necessary  to  consider, 
as  for  the  errors  indicated  the  judgment  must  be  reversed  and 
the  cause  remanded. 

JSeversed  and  remanded. 
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F.  M.  Westbrook 

V. 

W.  H.  Howell. 

Evidence —  Written  histruments — Adm  isshns — Inatruethns, 

1.  A  party  to  a  written  agreement  to  pay  money,  absolute  in  its  tenn$>, 
can  not  show  by  parol  that  he  w&s  not  to  incur  personal  liability  thereby. 

2.  In  an  action  on  a  written  instrument,  defendant,  under  the  plea  of 
want  of  consideration,  may  show  that  before  its  execution  the  indebtedness 
for  which  it  was  friven  was  wiped  out. 

3.  It  is  error  to  instruct  the  jury  that  the  admissions  of  a  party  to  a  civil 
action  are  strong  evidence  against  him. 

[Opinion  filed  February  4,  1890.] 

ArpEA^L  from  the  Circnit  Court  of  Saline  County;  the  Hon. 
JEloBT.  W,  McCaetney,  Judge,  presiding. 

Appellant  and  appellee  were  engaged  for  a  number  of  years 
as  partners  in  a  general  mercantile  business.  On  the  Ist  day 
of  January,  1878,  this  partnership  terminated.  Appellant  sold 
out  his  interest  in  the  business  to  his  son,  J.  W.  Westbrook. 
At  this  time  appellee  was  indebted  to  appellant  in  sometiiing 
over  $1,100.  Appellant  sold  his  interest  in  the  partnership 
business  to  his  son  for  a  like  sum,  and  appellee  and  J.  W. 
Westbrook  executed  to  appellant  their  joint  note  for  $2,364.57. 
At  this  time  appellant,  appellee,  and  one  M.  M.  Pool,  of. 
Shawneetown,  entered  into  a  partnership,  to  buy  and  ship 
tobacco,  at  Marion;  and  by  the  terms  of  this  partnership  each 
of  the  three  partners  was  to  have  one-third  of  the  profits,  if 
any  were  realized,  from  the  tobacco  speculation.  Pool  fur- 
nished all  the  money  with  which  to  buy  the  tobacco,  and 
appellant  and  appellee  were  to  do  the  work  of  buying  and 
handling  the  same.  Appellee  claims  that  he  wanted  to  sell 
the  tobacco  when  it  could  have  been  disposed  of  at  a  large 
profit,  but  the  other  members  of  the  firm  overruled  him,  and 
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refused  to  sell.  He  claims  that  in  August,  1S78,  appellant, 
who  then  was  temporarily  stopping  at  Evansville,  Indiana, 
came  to  Marion,  and  appellee,  bein^  dissatisfied  because  the 
tobacco  was  not  sold,  offered  appellant  to  sell  him  his  interest 
in  the  tobacco  for  $1,500.  This  proposition,  lie  says,  appel- 
lant declined,  but  offered  to  give  him  the  amount — one-half — 
which  he  owed  appellant  on  the  note  for  $2,364.75.  Appel- 
lee was  not  willing  to  do  this,  he  says,  but  would  agree  to  take 
up  his  half  of  the  $2,364.75  note  on  the  trade  if  appellant 
would  agree  to  give  him  the  overplus  of  the  profits,  if  there 
were  any.  He  says  appellant  said  in  answer  to  this,  "I  will 
study  about  the  matter,  and  when  I  get  back  to  Evansville 
will  write  you  what  I  will  do."  Soon  after  he  received  this 
letter  and  stirtement: 

"Evansville,  Ind.,  Aug.  31st,  1878. 
"  Mr.  W.  H.  Hcr^vEL^ 

^*Dear  Sir: — 1  have  been  thinking  over  the  trade  we  was 
talking  about,  your  one-third  interest  in  the  tobacco,  and 
have  come  to  that  conclusion  to  take  the  tobacco  and  give 
you  credit  for  your  half  of  the  note — the  note  and  inter- 
est is  $2,522.25,  and  half  of  it  is  $1261. 12^,  and  I  will  still 
hold  several  notes  against  you  and  Will.  So  let  me  hear  from 
you  at  once. 

"  Tours  truly, 

"F.  M.  Westbrook." 

Accompanying  this  and  in  the  same  envelope  was  the  fol- 

ing: 

"  Evansville,  Ind.,  August  31st,  1878. 
"It  is  agreed  and  understood  that  the  said  Howell  is  to 
have  one-third  of  the  net  profits  of  all  the  tobacco  bought, 
received  and  prized  at  Marion,  Illinois,  in  the  year  1878. 

"  F.  M.  Westbbook.  " 

On  receipt  of  these,  appellee  wrote  and  sent  to  appellant 
the  instrument  sued  on  in  this  case. 

"Marion,  Illinois,  Sept.  1, 1878. 
"  Due  F.  M.  Westbrook,  twelve  hundred  and  sixty-one  dol- 
lars and  eight  cents  ($1,261.08)  to  be  paid  out  of  the  profits  of 
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my  interest  in  the  purchase  of  tobacco  of  Westbrook,  Howell 
&  Company  in  the  year  1878,  to  bear  interest  at  ten  per  cent 
interest  till  paid. 

"  W.  H.  Howell.'* 

Appellee  claims  that  he  made  and  signed  this  due  bill  to 
appellant  for  $1,261.08  and  sent  it  to  appellant  only  for  the 
purpose  of  separating  it  from  the  large  note,  and  that  it  was 
to  be  held  only  by  appellant  to  show  how  much  his  indebt- 
edness to  appellant  was  at  that  time,  and  was  in  any  event 
not  to  be  enforced  against  appellee,  but  simply  hold  to  fix 
the  amount  of  appellee's  indebtedness,  which  was  understood 
to  be  canceled  by  the  sale  of  appellee's  interest  in  the  tobacco; 
but  in  case  the  share  of  appellee  in  the  profits  on  the  tobacco 
amounted  to  more  than  the  note,  the  note  would  show  the 
indebtedness  and  furnish  the  basis  for  determining  the  sur- 
plus of  tobacco  profits,  if  any.  Appellant  denies  that  he  ever 
bought  the  interest  of  the  appellee  in  the  tobacco;  that  the 
only  purpose  of  writing  the  letter  of  August  31st  was  to  pre- 
vent creditors  of  Howell  from  attaching  the  tobacco.  Ho 
says  the  letter  was  written  for  this  purpose  at  Howell's 
request.  This  siiit  is  brought  upon  the  due  bill  for  $1,261.08, 
and  besides  the  general  issue,  the  defendant  pleaded  accord 
and  satisfaction,  want  of  consideration  and  payment.  The 
result  of  the  trial  was  a  verdict  for  the  defendant. 

Mr.  W.  H.  BoYKB,  for  appellant 

Messrs.  F.  W.  Toungblood  and  Marsh  &  Scott,  for 
appellee. 

Eebves,  p.  J.  Whether  the  instrument  sued  on  is  a  prom- 
issory note  does  not  seem  to  us  an  important  question.  It  must 
be  conceded  that  it  is  a  written  contract  to  pay  a  certain  sum  of 
money,  payment  in  the  first  instance  to  be  made  out  of  the 
profits  of  the  joint  tobacco  purchase.  It  must  also  be  con- 
ceded that,  interpreting  the  instrument  by  its  terms,  if  there 
should  be  no  profits  of  this  tobacco  purchase,  then  it  was  pay- 
able in  money,  and  if  there  were  profits,  but  not  enough  to 
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pay  the  amoant  in  full,  then  the  balance  of  the  8um  men- 
tioned in  the  instrument  shonld  be  paid  in  money.  Bilder- 
back  V.  Burlingame,  27  111.  338. 

There  is  no  question  under  this  evidence  that  appellee 
made  and  delivered  this  written  instrument  to  appellant,  and 
having  done  so  it  must  stand,  and  be  enforced  according  to 
its  terms,  unless  by  some  subsequent  agreement  between  the 
parties  to  it,  it  was  altered  or  dischai-ged.  Of  course  tlie 
maker  of  a  written  contract  which  has  been  delivered  mav 
resist  its  enforcement,  on  the  ground  tiiat  it  was  obtained  by 
fraud;  that  it  was  made  without  consideration,  or  that  the 
consideration  has  failed. 

If  the  agreement  be  an  absolute  undertaking,  then  he  will 
not  be  permitted  to  show  by  parol  testimony  that  in  no  event 
was  he  to  incur  any  personal  liability  by  the  writing,  because 
to  do  so  would  be  to  contradict  and  vary,  by  parol,  the  terms 
of  his  positive  agreement.  As  was  said  in  Hypes  v.  Griffin, 
Adm'r,  89  111.  137,  "  Whatever  may  be  the  decisions  else- 
where, the  authorities  in  this  State  are  full  to  the  point  that 
a  party  will  not  be  permitted  to  show  by  oral  testimony  that 
his  written  agreement  was  not  in  fact  to  be  binding  on  him." 

We  think  the  defendant  is  entitled,  under  his  plea  of  want 
of  consideration,  to  show,  if  he  can,  that  the  indebtedness  for 
which  the  instrument  sued  on  was  given,  had  before  its  exe- 
cution been  wiped  out  and  paid,  but  he  should  not  have  been 
permitted  to  show  by  parol  that  the  instrument  sued  on  was 
not  what  it  purports  to  be,  or  that  it  was  not  to  be  binding 
on  him. 

It  will  be  seen  also,  under  the  view  of  the  law  above  set 
forth,  that  plaintiff's  refused  instructions,  numbered  one  and 
three,  should  have  been  given,  and  the  second  instruction 
given  for  defendant  should  not  have  been  given.  The  third 
instruction  given  for  defendant  starts  out  with  the  assertion 
that  the  admissions  of  a  party  to  a  civil  suit  are  sti'ong  evi- 
dence against  him.  This  is  contrary  to  the  recognized  rule 
as  to  the  force  to  be  given  to  admissions  as  evidence,  but  is 
clearly  objectionable  for  the  further  reason,  that  it  is  not  the 
province  of  the  court  to  indicate  to  the  jury  the  force  of  any 
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evidence  admitted  to  them,  except  possibly  when,  if  ti-ue,  if 
works  an  estoppel.  The  instruction  as  a  whole  should  not 
have  been  given. 

The  errors  indicated  are  sufficient  to  reverse  the  judgment. 
While  we  do  not  purpose  to  discuss  the  evidence  generally, 
we  will  call  attention  to  the  fact  that  appellee  claims  that  he 
had  declined  the  very  proposition  contained  in  the  letter  of 
August  31st,  when  made  to  him  by  appellant  about  the  20th 
day  of  August,  1878.  He  says  that  in  the  talk  of  that  date  he 
declined  this  offer,  but  "  I  said  I  was  willing  to  take  up  the 
note  on  the  trade,  if  he  would  agree  to  give  me  the  overplus 
in  case  there  was  any;  he  studied  about  it  awhile  and  said  :  "I 
will  study  about  it,  and  when  I  get  to  Evausville  I  will  write 
you.'' 

Now,  the  letter  of  August  31st  clearly  did  not  accept  this 
offer,  but  says:  ''I  have  been  thinking  over  the  trade  we 
were  talking  about,  your  one-third  in  the  tobacco,  and  have 
come  to  the  conclusion  to  take  the  tobacco  and  give  you  credit 
for  your  half  of  the  note;  the  note  and  interest  is  $2,523.25, 
and  half  of  it  is  $1,261.12J^."  Now,  does  the  proof  show  this 
offer  accepted  by  the  appellee?  There  is  nothing  in  the  tes- 
timony following  the  receipt  of  this  letter  except  the  instru- 
ment sued  on.  By  its  terms  appellee  clearly  proposed  to  retain 
his  interest  in  the  profits  of  the  tobacco,  and  out  of  his  profits 
to  pay  his  half  of  the  large  note.  We  do  not  see  how  it  can 
be  possibly  interpreted,  looking  to  all  the  instrument  as  an 
acceptance  of  the  offer  made  in  the  letter  of  August  Slst.  If 
appellant's  offer  in  this  letter  was  not  accepted  by  appellee, 
then  it  does  not  appear  that  there  was  any  sale  of  appellee^s 
interest  in  the  tobacco.  Had  appellee  added  to  the  due-bill, 
"  But  in  case  the  profits  in  the  tobacco  do  not  amount  to 
$1,261.08  and  interest,  said  Westbrook  is  to  take  said  profits  in 
full  satisfaction  of  this  due-bill,"  and  Westbrook  had  accepted 
the  instrument  so  written,  this  controversy  would  not  have 
arisen.  If  ihe  intention  of  appellee  in  giving  this  due-bill 
was  what  he  now  claims  it  was,  it  is,  to  say  the  least,  strange 
that  some  such  provision  as  above  indicated  was  not  inserted 
in  the  due-bilh 
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If  it  be  claimed  that  tlio  statement  accompanying  the  let- 
ter is  to  be  considered  with  the  letter,  in  fixing  tlie  true  char- 
acter of  the  proposition  of  West  brook,  still  there  is  a  failure 
to  sustain  appellee's  theory  that  this  letter  and  staten>ent  were 
an  acceptance  of  appellee's  offer  to  give  his  interest  io  the 
tobacco  profits  in  satisfaction  of  his  debt  to  Westbrook,  pro- 
vided, if  the  profits  exceeded  the  debt,  this  excess  was  to  be 
paid  over  to  appellee.  The  proposition  in  the  letter  is  to 
buy  Howell's  interest  in  the  tobacco  at  the  fixed  price  of 
§1,201.12.  If  Howell's  claim  is  true,  the  statement  should, 
and  in  the  natural  course  of  business  would  have  been,  that 
notwithstanding  the  purchase  and  sale,  Howell  should  have 
any  excess  of  his  interest  in  the  profit  on  the  tobacco,  when 
ascertained,  over  the  amount  of  the  debt.  As  it  reads,  if  the 
two  are  to  be  construed  together,  the  only  intelligent  inter- 
pretation to  be  placed  upon  the  letter  and  statement  is,  that 
notwithstanding  the  sale  by  Howell  to  Westbrook,  of  his 
intercfcit  in  the  tobacco,  this  sale  was,  in  fact,  only  colorable, 
and  Howell  should  still  be  entitled  to  receive  his  full  share  in 
the  profits  realized  u|X)n  a  sale  of  the  tobacco.  This  interpre- 
tation accords  with  Westbrook's  explanation  of  the  reason 
why  this  letter  and  statement  were  written  and  sent  to  Howell. 
The  letter  would  show,  if  controversy  arose  with  Howell's 
creditors,  that  he  had  transferred  his  interest  in  the  tobacco  to 
Westbrook,  while  the  statement,  as  between  appellant  and 
appellee,  would  still  entitle  Howell  to  his  full  share  in  the 
profits  when  the  tobacco  was  sold. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

lieversed  and  remanded. 
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Thomas  Knobloch 

V. 

Michael  Romeis. 

Practice — Pleading — Attorney  and  Client — Evidence — Instructions* 

1 .  An  action  for  money  due  under  a  contract  by  which  plaintiff  conveyed 
land  to  the  defendant  with  the  agreement  that  hfi  was  to  receive  ail  over  a 
certain  amount  which  defendant  should  receive  when  he  should  sell  it,  can 
be  maintained  under  a  declaration  containing  the  common  counts  for  money 
bad  and  received. 

2.  Where  there  is  a  question  as  to  the  amount  of  interest  agreed  upon, 
evidence  of  the  rate  usually  paid  at  the  time  of  the  transaction  is  admis- 
fiible.  « 

8.  A  conversation  between  counsel  and  his  client  in  the  absence  of  the 
other  party  is  inadmissible. 

4.  An  instruction  for  defendant  which  entirely  omits  •  the  theory  on 
"which  plaintiff  claims  a  right  to  recover  should  not  be  given. 

[Opinion  filed  February  25,  1890.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  Wm.  H.  Snyder,  Judge,  presiding. 

Declaration  containing  the  common  counts,  to  which  defend- 
ant pleaded  the  general  issue  with  notice  of  set-off.  The 
plaintiff,  Michael  Romeis,  owned  certain  real  estate  which  he 
conveyed  to  one  Boul  with  the  agreement  that  if  the  real 
estate  could  be  sold  within  those  years  plaintiff  was  to  have 
all  it  would  bring  over  the  amount  he  was  then  indebted  to 
Boul.  Plaintiff  claims  he  induced  the  defendant,  Thomas 
Knobloch,  to  take  a  conveyance  from  Boul  for  the  considera- 
tion of  $9,000,  with  the  agreement  that  if  tha  defendant  sold 
the  property  for  more  than  $9,000  an  account  was  to  be  taken 
of  money  advanced,  taxes,  interest  and  repairs,  with  a  credit 
of  rents,  and  all  received  over  the  amount  found  due  defend- 
ant was  to  be  paid  plaintiff.  A  conveyance  was  made  by 
defendant  to  his  nephew,  Adolph  Knobloch,  of  this,  with  other 
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lands,  for  an  alleged  consideration  of  $10,000.  Tlie  value  of 
other  lands  than  this  in  that  deed  described  was  $600.  Adolpli 
conveyed  this  real  estate  thirteen  months  after  the  convey- 
ance to  him,  to  one  Bischotf  for  $11,000,  and  plaintiff  claims 
that  sale  was  in  reality  made  by  defendant  to  Bischoff  and 
the  conveyance  to  Adolph  was  not  in  good  faith. 

On  the  trial  the  defendant,  when  testifying,  read  from  a 
statement  or  memorandum  in  writing  stating  the  account  to 
be  "Profit  from  sale  of  property,  $2,000,"  and  charged  him- 
self with  rents  and  that  profit  to  the  amount  of  $5,620,  and 
credited  himself  with  interest  and  taxes  to  the  amount  of 
$5,7-60.92,  The  interest  with  which  he  so  credited  himself  was 
calculated  at  eight  per  cent  per  annum.  The  defendant,  when 
testifying,  being  asked  by  his  counsel,  "Will  yon  pleas^  state 
what  the  profit  was,  Mr.  Knobloch?"  answered,  "I  only 
showed  it  in  that  way,  tliat  eight  per  cent  interest  and  taxt»s 
and  everything  in  that  way,  counting  that  up  and  seeing  how 
much  the  profit  was;  at  first  there  was  $2,000  jirofit  and  then 
in  counting  taxes  and  everything  else  it  leaves  nothing." 

That  statement  or  memorandum  was  prepared  in  the  office 
of  counsel  for  defendant  by  Adolpli  Knobloch,  with 
Thomas  Knobloch.  It  was  claimed,  that  it  was  an  error  to 
state  the  profit  on  the  sale  by  Thomas  was  $2,000,  and  counsel 
for  defendant  sought  to  show  the  statement  was  made  at  liis 
Suggestion  to  determine  the  state  of  the  account  on  plaintiff's 
theory,  and  the  foregoing  question  and  answer  was  made  by 
Thomas  in  response  to  the  inquiry  as  to  how  tlie  profit  came 
to  be  put  down  at  $2,000.  Adolph  Knobloch  was  called  as  a 
witness,  and  it  was  sought  to  be  shown  that  the  memorandum 
did  not  correctly  state  the  account  and  counsel  asked  how  it 
came  to  be  made  up  in  that  form  and  asked,  "What  did  I 
(counsel)  say? "  This  question  was  objected  to  and  the  objec- 
tion sustained,  to  which  defendant  excepted.  The  witness 
was  then  asked,  "  How  did  you  come  to  put  down  their  profit 
$2,000?"  and  answered,'*!  put  that  down  as  the  amount 
derived  from  thx)  sale  of  the  property  over  the  cost  of  it  I 
wanted  to  make  statement  according  to  their  theory."  Thomas 
Knobloch  was  indebted  to  Bischoff  in  the  sum  of  $8,000,  and 
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Bisclioflf  testified  that  Thomas  and  Adolph  were  together 
when  the  trade  was  made,  j^nd  he,  BiselioflP,  turned  over  ,to 
Adolph  the  notes  of  Tliomas  for  $8,000,  indorsed  without 
recourse,  in  part  payment.  The  evidence  shows  that  those  notes 
were  by  Adolph  surrendered  to  Thomas  in  consideration  of 
the  conveyance  of  land,  but  there  is  no  evidence  in  the  record 
showing  the  value  of  the  land  conveyed  by  Thomas  to  Adolph 
as  tlie  consideration  of  the  surrender  of  those  notes,  nor  is 
there  any  evidence  in  the  record  showing  how  Adolph  paid 
for  tlie  Eoraeiii  real  estate.  The  memorandum  referred  to  by 
Thomas  in  his  testimony  was  offered  in  evidence  by  plaintiff, 
he  having  called  defendant  as  a  witness,  who  stated  the 
memorand  u  m  was  co  rrec t. 

The  defendant  denies  that  tlie  plaintiff  induced  him  to  take 
and  procure  the  conveyance  from  Boul,  and  states  the  promise 
to  pay  him  all  he  received  over  $9,000,  was  after  the  convey- 
ance and  without  consideration.  The  defendant  claims  ho 
was  to  have  been  allowed  eight  per  cent  interest,  and  plaintiff 
testifies  nothing  was  said  about  interest.  The  set-off  of 
defendant  was  a  note  made  by  plaintiff  to  defendant  for  $400, 
with  interest  from  date,  at  the  rate  of  eight  per  cent  per 
annum,  of  date  May  5, 1880,  due  in  one  year.  Plaintiff  called 
witnesses  to  prove  that  in  1879  and  1880,  the  time  when  the 
conveyance  was  made,  interest  on  large  sums  loaned  in  St. 
Clair  county  was  six  to  eight  per  cent.  The  evidence  was 
objected  to  by  defendant,  the  objection  overruled  and  defend- 
ant excepted.  The  defendant  moved  the  court  to  exclude  all 
evidence  as  being  inadmissible  under  the  declaration,  which 
motion  was  overruled  and  the  defendant  excepted.  The 
court  gave  to  the  jury,  on  plaintiff's  motion,  the  following 
instruction:  "If  the  jury  believe  from  the  testimony  in  this 
case  that  there  was  no  express  contract  between  the  parties 
to  the  suit  in  regard  to  the  rate  of  interest  the  said  Knobloch 
was  to  receive,  then  the  jury  are  instnicted  to  allow  legal 
interest,  which  is  six  per  cent,  if  all  other  material  allegations 
in  plaintiff's  declaration  have  been  proved."  The  giving  of 
which  is  assigned  as  error.  The  defendant  asked  the  court  to 
give  the  following  instruction : 
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"  Tlie  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant,  Knobloch,  after  he  had  purchased 
the  property  in  question  promised  the  plaintiff,  Romeis,  that 
he  would  divide  with  the  latter  any  profits  that  he  might 
make  on  a  re-sale  over  and  above  the  interest  agreed  on,  and 
that  there  was  no  consideration  for  this  promise,  then  no  suit 
can  be  maintained  on  such  promise;"  which  was  refused  and 
tiie  defendant  excepted.  The  verdict  was  for  plaintiff  and 
his  damages  assessed  at  $546.24.  A  motion  for  new  trial  was 
overruled  and  judgment  entered.  The  defendant  brings  the 
record  to  this  court  by  appeal  and  assigns  as  error:  In  refus- 
ing evidence  offered  by  appellant ;  in  refusing  to  exclude  all 
evidence  offered  by  appellee;  in  refusing  instruction  asked 
by  apixsllant  and  giving  appellce^s  insti'uction,  and  overruling 
motion  for  new  trial. 

Mr.  W.  C.  KtJEFFNER,  for  appellant 

Mr.  E.  L.  Thomas,  for  appellee. 

* 

Phillips,  J.  The  claim  of  plaintiff  being  for  money  had 
and  received  by  defendant  for  plaintiff's  use,  the  declaration 
containing  the  common  counts  was  sufficient  to  authorize  the 
admission  of  the  evidence  offered  for  plaintiff.  There  was  no 
error  in  overruling  the  motion  to  exclude  plaintiff's  evidence. 
The  evidence  of  the  rate  of  interest  at  which  money  was 
loaned  in  large  sums  in  St  Clair  county  about  the  time  of  the 
transaction  between  the  parties  was  admissible. 

The  question  of  fact  was  as  to  whether  plaintiff  promised 
to  pay  eight  per  cent  interest  or  whether  nothing  was  said  as 
to  the  rate  of  interest.  If  nothing  was  said  as  to  the  rate  of 
interest  the  rate  would  be  six  per  cent,  and  the  presumption 
must  be  indulged  that  the  defendant  knew  that  to  be  the  law- 
ful rate  of  interest.  Under  all  the  facts  proven  in  this  case, 
if  money  at  that  time  was  loaned  at  six  per  cent  interest 
where  this  transaction  took  place,  it  was  proper  to  show  that 
fact  as  a  circumstance  corroborative  of  plaintiff's  testimony 
that  nothing  was  said  about  interest,  and  that  he  was  to  allow 
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six  per  cent  as  fixed  by  law.  Tiie  evidence  sought  to  be 
introduced  by  appellant  as  to  what  liis  counsel  had  said  to 
him  and  to  the  witness,  Adolph  Knobloch,  at  the  time  the 
memoranda  and  statement  were  made  up,  were  not  admissible; 
a  conversation  between  coansel  and  client  in  the  absence  of 
the  other  party  was  not  proper  evidence,  and  the  exclusion 
was  as  to  what  counsel  said  to  client.  The  witnesses  were 
permitted  to  state  why  they  put  "  profit  on  sale  $2,000"  in 
l;he  statement.  The  instruction  asked  by  appellant  and  refused, 
entirely  omitted  the  theory  on  which  plaintiflE  claimed  a  recov- 
ery, that  he  induced  the  defendant  to  take  the  conveyance 
from  Bonl  with  the  agreement  to  give  him  all  over  $9,000  for 
which  it  might  be  sold.  It  was  not  error  to  refuse  to  give 
that  instmction. 

The  instruction  for  plaintiflf,  the  giving  of  which  is  assigned 
as  error,  is  substantially,  ^^  If  all  the  material  allegations  in 
])laintiff's  declaration  are  proven,  and  the  jury  believe  from 
the  evidence  there  was  no  express  contract  between  the  par- 
ties in  regard  to  the  rate  of  interest,  then  the  jury  are 
instructed  to  allow  six  per  cent  interest"  We  do  not  see  that 
the  instruction  was  misleading  in  the  form  in  which  it  was 
given;  it  correctly  stated  tiie  law  applicable  to  the  facts 
proven,  and,  while  its  phraseology  might  have  been  better 
stated,  we  can  not  hold  it  was  error  to  give  it  under  the  facts 
in  evidence.  The  evidence  in  this  record  is  not  very  satisfac- 
tory. The  conveyance  by  Boul  to  Knobloch  on  the  10th  of 
September,  1879,  is  admitted.  The  date  of  the  conveyance 
of  this  real  estate  to  Adolph  by  Thomas  is  shown,  but  the 
date  of  the  conveyance  by  Adolph  to  Bischoff  is  not  shown. 
The  date  of  the  conveyance  from  Thomas  to  Adolph  in  con- 
sideration of  the  surrender  of  the  notes,  is  not  proven.  The 
manner  of  payment  by  Adolph  for  this  land,  if  ever  a  con- 
sideration was  paid,  is  not  shown,  nor  the  value  of  the  land 
conveyed  in  consideration  of  the  surrender  of  the  notes. 
tJnder  all  the  facts  proven,  we  are  not  prepared  to  say  we 
would  not,  on  the  evidence,  have  found  as  the  jury  did  in  the 
trial  court 

The  memoranda  prepared  in  the  form  of  a  statement,  was 


34    582 


582  Appellate  Courts  of  Illinois. 

Vol.  34.]  Borden  y.  Kattleraan. 

bj  the  defendant  declared  to  be  correct,  that  statement  being 
in  evidence,  and  the  answers  of  Thomas  and  Adolph  as  to  why 
they  put  in  the  statement,  "Profit  on  sale,  82,000,"  were 
before  the  jury.  The  facts  surrounding  the  case,  with  no 
evidence  as  to  payment  or  manner  of  payment  by  Adolph  to 
Tliomas  in  consideration  of  this  conveyance,  the  fact  of  both 
being  present  at  the  time  of  the  sale  to  Bischoff,  with  Bischoff 
m  iking  the  greater  part  of  the  payment  by  turning  over  to 
Adolph  the  notes  of  Thomas,  which  notes  were  afterward  sur- 
rendered to  Thomas  for  the  conveyance  of  real  estate,  the 
value  of  which  not  being  in  any  manner  alluded  to,  were  all 
circnmstances  to  be  considered  by  the  jury,  and  may  have 
been  considered  by  the  jury  as  siitis f actor ily  showing  that  the 
real  transaction  was  between  BischoS  and  the  defendant  in 
the  sale  and  purchase  of  the  real  estate,  and  the  sale  to  Adolph 
fraudulent.  If  so,  the  profit  was  $2,000.  If  the  profit  was 
82,000  and  the  jury  found  the  rate  of  interest  was  not  agreed 
on,  then  the  rate  of  six  per  cent  instead  of  eight  per  cent 
woul^  be  the  rate  fi.xed  by  law,  and  the  difference  in  the  rate 
of  interest  with  the  amount  the  rents  exceeded  taxes  and 
re])airs  wouM  have  sliown  in  the  defendant's  hands  a  sum  that 
would  have  authorized  a  larger  verdict  From  the  evidence 
in  this  record  we  can  not  say  the  jury  was  not  warranted  in 
flnfling  as  they  did. 

We  must  affirm  the  judgment.     The  judgment  is  affirmed. 

Judgment  aj^rmcd. 


William  R.  Borders 

V. 

H.  A.  Kattleman. 


Fraud — Evidence. 


Ill  the  case  at  bar  it  IP  held  that  the  fraudulent  representationg  charged 
in  the  bill  were  estublisbud  by  the  evideDce,  and  justified  settini;  aside  the 
tran.saction  in  question. 
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[Opinion  filed  February  25,  1890.] 

■ 

Appeal  from  the  Circuit  Court  of  Randolph  County;  the 
Hon.  Gkobgb  W.  Wall,  Judge,  presiding. 

Appellee  alleges  in  his  bill  that  he  deposited  with  Borders 
&  Boyle,  bankers,  $2,000,  July  1,  1884,  and  received  their 
certificate  of  deposit  therefor;  that  upon  ^  dissolution  of  said 
pai'tnership  the  management  of  tlie  partnership  affairs  went 
into  the  hands  of  Borders,  Boyle  being  then,  and  still  remain- 
ing insolvent,  outside  of  his  interest  in  the  bank  assets.  That 
since  the  dissolution  Bdrders  and  his  son,  William  R.,  for  a 
valuable  consideration,  agreed  with  Boyle  to  hold  him  harm- 
less on  account  of  all  debts  and  h'abilities  growing  out  of  said 
jmrtnership.  That  about  February  3,  18S5,  complainant 
applied  for  his  money,  and  William  R.,  who  had  then  become 
a  partner  with  his  father  in  the  banking  business,  represented 
to  complainant,  that  he,  William  R.,  owned  land  in  Randolph 
county,  Illinois,  worth  $2,800,  and  had  just  sold  the  land  to 
one  Crozier  for  that  sum,  about  $700  in  cash,  and  the  balance 
of  the  purchase  money,  $2,142,  was  secured  by  a  mortgage  on 
the  land,  and  the  mortgage  was  well  worth  its  face,  and  was 
gilt-edged  security ;  that  William  R.  further  represented  to 
liim  the  firm  of  Borders  &  Boyle  were  embarrassed  ;  that  he 
did  not  want  complainant  to  lose  anything,  and  advised  him 
to  take  said  Crozier  mortgage  in  payment  for  the  anaouut  due 
Iiim  on  said  certificate,  and  if  lie  thought  best,  to  go  and  see  said 
Crozier  before  he  made  the  trade  ;  that  complainant  did  go  to 
see  Crozier,  who  lived  near  the  land,  and  was  told  by  him 
that  he  had  bought  the  land  of  William  R.,  at  the  price  and 
on  the  terms  as  stated  to  complainant  by  William  R.;  had 
given  note  and  mortgage  on  the  land  for  the  unpaid  purchase 
money,  and  the  same  were  good,  and  the  note  would  be  paid 
when  due.  That  complainant  was  a  miller  by  trade  and  knew 
little  or  nothing  of  the  value  of  land,  and  having  no  reason  to 
suspect  Borders  or  Crozier  of  unfair  dealings,  did  not  go  to 
see  the  lands,  but  concluded  to  accept  said  proposition  of 
Borders,  and  surrendered  to  him  said  certificate,  receiving  in 
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return   the   Crozier  note  and   mortj^ge,   indorsed   bj    said 
Borders  without  recourse. 

The  bill  charges  conspiracy  between  Crozier  and  Borders 
to  misrepresent  the  facts  concerning  the  value  of  the  land,  and 
to  swindle  complainant  out  of  his  money;  and  to  carry  out  the 
conspiracy,  a  deed  from  Borders  to  Crozier  for  the  land  was 
executed  on  January  20,  1885;  and  on  the  same  day  a  mort- 
gage from  Crozier  and  wife  to  Borders  was  executed,  for  the 
purpose  of  making  an  apparent  sale  of  said  land,  with  a  mort- 
gage back  to  secure  purchase  money;  that  even  the  consider- 
ation in  the  deed  was  falsely  and  fraudulently  inserted  to 
deceive  complainant,  and  no  consideration  was  ever  paid  by 
Ci'ozier  or  intended  by  the  parties;  that  Crozier  was  and  is 
insolvent,  and  never  intended  to  pay  said  note,  and  said  note 
has  long  since  been  protested  for  non-payment;  that  the  actual 
value  of  said  land  did  not  exceed  §500,  and  is  now  worth  no 
more;  that  Crozier  and  William  R.  Borders,  at  the  time  of 
said  transactions,  well  knew  its  actual  value  did  not  exceed  tiiat 
sum,  and  falsely  and  fraudulently  concocted  said  deed  and 
mortgage,  and  falsely  represented  to  complainant  they  were 
made  in  good  faith,  and  represented  actual  values  for  the  very 
purpose  of  taking  advantage  of  complainant  and  swindling  him 
out  of  the  greater  portion  of  his  money;  alleges  he  did  not 
begin  to  suspect  he  was  swindled  until  January,  1887,  nor  until 
a  later  date  discover  the  character  and  magnitude  of  the  fraud 
that  had  been  perpetrated  upon  him,  and  not  until  the  spring 
of  1888  was  its  true  character  revealed  to  him,  and  he  in- 
formed William  R.  Borders  he  would  make  trouble  unless  the 
matter  was  settled  up  at  once;  alleges  he  yet  has  said  note  and 
mortgage  and  a  guarantee  of  title,  signed  by  said  Borders,  and 
had  done  nothing  to  lessen  the  value  of  them  in  any  respect, 
and  tlijy  are  in  full  force  and  eiSEect. 

William  R.,  James  J.  Borders,*  John  C.  Boyle,  Samuel  T. 
Crozier  and  wife,  are  made  defendants. 

The  note,  mortgage  and  guarantee  of  title  are  offered  to  be 
surrendered. 

Complainant  prays  for  an  account  of  the  amount  due  him 
on  certificate,  and  for  taxes  paid,  amounting  to  $100;  that  said 
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agreement  betvve'jn  complainant  and  William  R.  Borders  bo 
set  aside  as  having  been  obtained  by  fraud,  and  for  a  jxjrdonal 
decree  against  the  two  Borders  for  the  amount  found  due 
complainant,  and  for  general  relief.  All  the  defendants 
answer,  a  replication  to  the  answer  was  filed,  and  the  cause 
was  heard  upon  the  issue  so  made,  and  evidence,  in  open  court. 
Hy  its  decree  the  court  finds  the  allegations  in  bill  to  be  true, 
and  that  the  equity  of  the  cause  is  with  complainant;  that 
complainant  on  July  2,  18S4,  deposited  with  Borders  &  Boyle 
$2,000,  and  took  therefor  a  certificate  of  deposit  due  in  six 
months,  with  four  per  cent  interest  from  maturity.  Tliat  in 
February,  1885,  after  its  maturity,  William  R.  Borders  rep- 
resented to  complainant  that  he  was  the  owner  in  his  <Jwn 
right  of  the  land  described  in  bill,  and  further  represented  he 
had  sold  it  to  defendant  Crozier,  for  $2,800,  and  had  taken 
back  a  mortgage  for  $2,142,  balance  due  of  purchase  money, 
and  further  represented  to  complainant  that  Borders  &  Boyle 
were  embarrassed,  and  he,  William  R.,  did  not  like  to  see 
complainant  lose  anything,  and  would  sell  him  said  mortgage 
for  the  certificate  aforesaid,  and  referred  complainant  to  said 
Crozier  for  information  on  the  matter. 

That  complainant  went  to  said  Crozier,  who  made  the  same 
representations,  and  represented  that  the  note  was  good  and 
would  be  paid;  that  said  land  was  inaccessible  on  account  of 
ice  and  the  condition  of  the  river,  and  in  consequence  com- 
plainant did  not  see  said  land.  That  said  Borders  and  Crozier 
represented  to  complainant  there  were  forty  acres  of  cleared 
land  on  said  premises  which  Crozier  was  renting  out.  Tliat 
the  deed  and  mortgage  bear  date  January  20,  1885.  That  by 
the  means  aforesaid  and  the  said  representations  to  complain- 
ant he  was  induced  to  transfer  said  certificate  to  Borders,  and 
receive  in  return  therefor  said  Crozier  note  and  mortgage. 
That'  the  bank  of  Borders  &  Boyle  was  superseded  by  the 
banking  firm  of  Borders  &  Son,  composed  of  James  J.  and 
William  R.  Borders,  and  the  last  named  was  a  member  of 
said  firm  at  the  date  of  his  contract  with  complainant, 
^  aTid  took  credit  for  naid  certificate^  as  cash^  in  the  firm  of 
Borders  cfe  Son^  February  7,  1885.  The  court  further  finds 
the  lepresentations   of   and  the  transfer  between  defendants 
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William  R.  Borders  and  Samuel  T.  Crozier  were  false  and 
fraudulent,  and  made  for  the  purpose  of  swindling^  complain- 
ant out  of  his  said  certificate  of  deposit,  and  said  Borders  and 
Crozier  conspired  togaihoT  to  defraud  complainant.  That  at 
date  of  deed  and  mortgage  the  land  did  not  exceed  $600  in 
value,  and  not  exceeding  nine  acres  was  cleared,  and  the  rest 
was  unfit  for  cultivation,  and  for  a  long  time  prior  to  that  date 
and  ever  since,  said  land  has  been  of  no  greater  value,  and  for 
years  prior  to  and  at  the  date  of  said  deed  and  mortgage  and 
ever  since,  said  Crozier  was  and  is  totally  insolvent.  That 
Borders  conveyed  said  land  to  Crozier  without  other  consid- 
eration than  said  note  and  mortgage,  and  said  transaction  was 
wholly  colorable  and  intended  to  deceive  the  complainant. 
That  James  J.  Borders  at  that  date  was  j/crfectly  solvent  and 
being  individually  liable  for  said  certificate,  it  was  perfectly 
good.  That  by  false  representations  said  William  R.  induced 
.  complainant  to  believe  he  was  in  danger  of  losing  his  money, 
and  by  false  tokens  and  representations  said  Borders  and 
Crozier  induced  complainant  to  believe  said  land  was  worth 
the  amount  of  the  mortgage  and  he  fully  believed  it  was  good 
Bccurity  when  he  accepted  it.  It  is  decreed  tlie  contract 
between  complainant  and  William  R.  Borders,  whereby  the 
certificate  was  surrendered  and  said  note  and  mortg!ige  taken 
therefor,  be  rescinded,  as  having  been  obtained  from  complain- 
ant by  collusion  and  fraud  between  said  Borders  and  Crozier; 
that  complainant  have  a  decree  personal  against  said  Borders 
for  $2,482.97,  the  amount  due  on  said  certificate,  and  for  exe- 
cution; that  complainant  have  judgment  for  costs  against 
said  Borders  and  Crozier,  and  surrender  said  note  and 
mortgage  and  agreement  of  February  7,  1885,  to  the  clerk, 
the  same  to  I'cmain  on  the  files  of  the  court,  until  the  amount 
decreed  complainant  be  paid.  From  this  decree  William  R. 
Borders  appealed. 

_  * 

Messrs.  Koerner  &  Horner,  for  appellant 

Mr.  H.  Clay  Horner,  for  appellee. 

Green,  J.     We  have  complied  with  the  request  of  counsel 
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for  appellant,  and  have  carefully  examined  all  the  evidence, 
including  the  letter  of  William  R,  Bordei-s  of  January  31, 
JL8S5,  in  reply  to  a  letter  from  appellee  of  the  day  before. 
Borders  testiried  he  met  appellee  on  a  train  going  to  St.  Louis 
in  the  early  part  of  January,  1885,  and  both  agree  this  was 
the  first  interview  in  which  the  trade  was  mentioned,  and 
agree  also  that  they  met  by  appointment  the  same  day  in  St. 
Louis  and  talked  over  the  matter.  Appellee  does  not  fix  the 
date  except  that  it  was  January  or  February,  and  testified  the 
Crozier  note  and  mortgage  were  those  mentioned  by  Borders 
and  offered  in  exchange  for  the  certificate.  Borders  denies 
this,  and  says  he  did  not  then  have  that  note  and  mortgage, 
which  were  executed  January  20,  1885,  but  spoke  only  of  a 
Davidson  mortgage  securing  $2,800,  and  also  testified  he  did 
not  see  appellee  from  the  date  of  his  sale  to  Crozier,  January 
20th,  up  to  January  31st.  But  appellee's  letter  of  January 
30th  mentions  the  receipt  by  him  of  a  favorable  account  of 
the  land  from  Crozier^  and  appoints  an  interview  with  Bor- 
ders at  Sparta;  and  in  the  letter  from  Borders,  in  reply,  dated 
the  next  day,  ho  writes  of  the  ^''levy  upon  our property^^  to 
satisfy  judgment;  that  ^^no  leniency  will  he  slk/own  us^  and  our 
valuable  property  is  to  be  sacrijieed;^^  that  he  has  offered 
appellee  the  best  terms  in  his  power;  that  '*we  are  settling 
very  fast  with  our  depositors  in  this  way;  delay  is  dangerous.' 
^'  I  could  have  used  the  note  I  offered  you,  and  can  do  so  yet, 
if  you  want  it  on  the  terms, offered,  to  wit,  trade  my  note 
for  you  to  give  me  an  order  on  Crozier  for  difference,  which 
order,  if  not  paid,  shall  not  bind  you,  and  you  to  become 
owner  of  full  face  of  note  and  interest.  If  terms  are  satis- 
factory put  your  name  on  ctf.  without  recourse  and  66nd  same 
to  me,  and  I  will  send  you  note  and  mortgage  indorsed  in  such 
way;  mortgage  is  duly  recoided,  and  1  inad^e  Crozier  war- 
ranty deed.  Answer  by  return  mail."  "  I  will  take  pleasure 
in  showing  ;ou  the  land  at  any  convenient  time;  I  am  too 
busy  now;  besides,  the  ground  is  covered  with  snow,  and  you 
could  not  judge  of  quality  of  soil.  I  can  not  put  this  matter 
off.  If  yoii  do  not  want  the  note,  say  so,  and  I  will  place  it 
elsewhere;  time  is  very  precious  with  me  now."     This  letter. 
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in  addition  to  other  inferences  to  be  drawn  therefrom,  contra- 
dicts appellant's  version  of  the  time  and  subject-matter  of  the 
interviews  with  appellee  on  the  train  and  at  St.  Louis,  and 
shows  they  took  place  after  January  20th,  and  when  appellant 
owned  the  Crozier  note  and  mortgage;  because  if,  at  the  date 
of  1ettei*s,  the  parties  had  not  seen  each  other  except  on  the 
train  and  at  St.  Louis,  and  this  note  and  mortgage  were  not 
tlie  ones  talked  of,  but  the  Davidson  mortgage  only,  appellee 
would  not  have  written  about  the  Crozier  land  as  he  did,  nor 
would  a  reply  have  been  scAt  in  which  the  Crozier  note,  mort- 
gage and  the  certificate  of  deposit  were  mentioned  as  matters 
understood  by  both  parties. 

We  have  also  examined  the  uncontradicted  testimony  of  the 
witness  Stout,  that  William  R.  Bordei-s  told  him  he  was  about 
to  sell  this  land  to  a  man  named  Kattleman,  and  if  he  cor- 
nered  witness  and  asked  anything  about  the  laud,  to  put  the 
price  up;  that  after  Borders  had  sold  the  land  to  a))pellee,  and 
witness  asked  Borders  how  he  came  to  sell  the  land  for  the 
price  he  did,  the  latter  replied  he  got  hold  of  a  man  that  had 
more  money  than  brains,  and  also  said  in  reply  to  the  remark 
of  witness  that  Crozier  would  never  pay,  "Of  course;  that  is  the 
calculation.^^  Taking  all  the  evidence  together,  it  satisfacto- 
rily appears  that  William  R.  Borders  and  appellee  were  not 
strangers,  but  acquaintances  for  several  years,  and  at  the  times 
when  the  false  representations  were  made  to  him  by  Borders 
and  Crozier,  as  found  by  the  decree,  appellee  had  no  reason 
to  suspect  either  of  them  of  unfair  dealing,  or  of  a  design 
to  deceive  or  defraud  him.  He  did  not,  therefore,  entertain 
such  suspicion,  but  relying  upon  the  false  and  fraudulent 
representations  of  the  pretended  friend  and  his  confederate, 
and  upon  the  evidence  he  believed  was  furnished  by  the  deed, 
note  and  mortgage,  that  the  land  had  been  sold  to  Crozier  for 
$2,800,  and  was  worth  that  sum,  he  accepted  Borders'  propo- 
sition, and  Borders,  in  conducting  the  transaction  which 
resulted  in  his  procuring  appellee's  certilicate,  worth  over 
$2,000,  in  exchange  for  the  note  of  an  insolvent  maker, 
assigned  without  recourse  and  secured  by  a  mortgage 
upon  land  not  exceeding  $000  in  value,  did  not  merely  remain 
passive  and  silent  and  permit  appellee  to  act  upon  his  own 
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judgment  uninfluenced  by  false  and  fraudulent  representations, 
but  pretending  to  be  his  friend,  knowingly  and  purposely 
deceived  him  concerning  the  financial  condition  of  those  liable 
for  the  payment  of  the  certificate,  excited  his  fear,  and  caused 
liiip  to  believe  the  land  mortgaged  was  worth  the  pretended 
price,  that  the  Crozier  note  and  mortgage  were  good,  and  the 
sum  sewired  thereby  would  be  paid  when  due;  hence  this  case, 
upon  the  facts,  is  not  witliin  the  operation  of  the  rule 
announced  in  any  one  of  the  twenty-one  propositions  set  on* 
in  the  printed  argument  on  behalf  of  appellant,  but  on  tlie 
contrary,  wilful  misrepresentation  of  material  facts  by  Bor- 
ders, with  a  design  to  fraudulently  deceive  appellee  and  induce 
him  to  enter  into  and  consummate  a  trade  he  would  not  other- 
tvise  Iiave  made,  gross  inadequacy  of  consideration,  the  false 
tokens  of  a  colorable  sale,  a  note  and  mortgage  representing 
a  value  they  did  not  possess,  lield  out  to  appellee  to  further 
fraudulently  influence  his  judgment  and  persuade  him  to  part 
with  his  property,  all  these  and  other  badges  of  fraud  on  the 
part  of  Borders,  appearing  by  the  evidence,  characterize  the 
transaction  and  sustain  the  findings  and  decree.  Allen  et  al. 
v.  Hart,  72  111.  104;  Witherwax  v.  Riddle,  121  111.  145. 
We  are  satisfied  appellee  was  entitled,  undw  the  pi'oof,  to 
,  the  relief  decreed,  and  aflSrm  the  decree  of  the  Circuit  Court. 

Judgment  affirmed. 


The  Ohio  and  Mississippi  Railway  Company 

V. 

William  Elliott. 

Railroads — Improper  Construction  of  Embanlcment — Diversion  of  Water- 
Course — Overflow — Action  for  Damages — Statute  of  Limitations — Plaint- 
iff^s  Interest  Subsequently  Acquired^Variance. 

1.  Knowledge  at  the  time  one  acquires  an  interest  in  land  of  the 
improper  construction  of  a  trestle  on  an  adjoining  railroad  and  the  danger 
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of  its  diverting;  a  natural  watercourse  and  causing  an  overflow  on  his  land, 
can  not  defeat  his  right  to  recover  for  injuries  from  such  oyerflow. 

2.  lliough  a  railroad  conipnny  has  the  prescriptive  right  to  maintain  an 
embankment  at  a  certain  height,  it  can  not  acquire  die  prescriptive  right  to 
increase  its  height,  unless  each  increase  is  acquiesced  in  by  persons  inter- 
ested for  the  time  necessary  to  create  a  prescriptive  right. 

3.  The  improper  and  unlawful  construction  and  maintenance  of  its  road- 
bed by  a  railroad  company  is  a  continuing  breach  of  duty,  and  each  injury 
suffered  by  reason  thereof  constitutes  a  new  cause  of  action. 

4.  The  statute  of  limitations  runs  from  the  date  of  the  injury  and  not 
from  the  time  the  embankment  was  improperly  constructed. 

5.  There  is  no  variance  between  a  declaration  charging  that  the  flood 
causing  the  injuries  was  caused  by  the  filling  of  s  trestle,  and  evidence 
showing  that  the  flood -wsis  caused  by  the  deposit  of  drift,  which  deposit 
was  caused  by  filling  the  trestle. 

[Opinion  filed  February  25, 1890.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  appellee  against 
appellant  for  damages  resulting  to  crops  by  so  constructing  its 
railroad  as  to  divert  and  obstruct  the  natural  flow  of  water 
and  flood  appellee's  land.  The  evidence  shows  a  small 
stream  flowing  from  the  highlands,  at  times  of  freshets, 
divided,  and  a  part  flowing  along  the  natural  channel  of  the 
stream  while  'a  part  of  the  water  passed  through  a  trestle, 
constructed  by  appellant  about  1854,  into  a  lake.  That  part 
of  the  water  which  flowed  through  the  trestle,  flowed  in  its 
natural  course,  and  was,  about  1868,  obstrncted  by  the  filling 
in  of  the  trestle  and  constructing  an  embankment  to  the  level 
of,  and  for  a  road-bed.  As  a  result  of  the  construction  of 
that  embankment,  the  natural  flow  of  the  water  into  the  lake 
was  prevented,  and  the  drift  carried  from  the  highlands  by 
tijc  waters  of  the  stream  was  deposited  against  the  embank- 
ment on  the  north  side  of  the  same,  and  raised  the  surface  of 
the  lands  until  the  deposits  so  left  had  raised  the  surface  to 
almost  the  level  of  the  road-bed.  At  the  time  of  the  con- 
struction of  the  railroad  the  laud  on  the  north  and  south  sides 
of  the  road  was  almost  level ;  but  in  consequence  of  the  filling 
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of  the  trestle  the  drift  deposited  by  the  stream  on  the  north 
side  of  the  road,  lias  raised  tlie  lands  on  that  side  of  the 
road  unrtl  almost  level  with  tlie  road-bed  and  about  eight  feet 
higher  than  they  were  before  the  filling  of  the  trestle,  while 
the  level  of  the  lands  on  the  south  side  of  the  road  had  not 
been  raised.  The  bed  of  the  stream  was  also  correspondingly 
raised.  To  prevent  the  overflow  of  the  stream  from  passing 
over  the  road-bed,  James  R.  Miller  testifies  "The  O.  &  M. 
have  been  raising  their  track  below  there  right  along,  and 
now  are  filling  in — that  making  it  still  higher — in  order  to  keep 
the  water  from  running  over  their  track.  They  built  a  dam 
right  along  there  and  rip-rapped  their  track."  He  further 
states  that  about  two  years  ago  they  built  that  dam  and  put 
an  addition  to  it  about  a  year  ago.  The  flooding  alleged  to 
have  caused  the  damage  occurred  in  June,  1888.  The 
defendant  filed  pleas  of  general  issue  and  the  statute  of  limi- 
tations of  five  years.  The  appellee  rented  the  land  on  which 
the  crops  were  flooded  with  full  knowledge  of  the  danger  of 
overflow.  A  verdict  and  judgment  was  entered  for  appellee 
for  $800  and  the  appellant  brings  the  record  to  this  court 

Messrs.  Pollard  &  "Weeneb,  for  appellant. 

Plaintiff  having  acquired  his  interest  in  the  land  on  which 
the  injured  crops  were  growing,  and  planted  his  crops  long 
after  the  trestle  in  question  had  been  filled,  and  the  land  on 
the  north  side  of*  the  track  filled  by  the  deposits  up  to  the 
level  of  the  railroad  track,  can  not  recover,  as  he  acquired 
his  property  subject  to  this  condition  of  things.  Illinois 
Cent.  K.  El.  Co.  v.  Allen,  39  III.  205;  T,  W.  &  W.  R.  Co.  v. 
Hunter,  50  111.  325;  Same  v.  Morgan,  72  111.  155;  C.  &  A. 
R  R.  Co.  V.  Maher,  91  111.  312. 

The  statute  of  limitations  pleaded  was  a  complete  bar  to 
these  actions.  The  trestle  in  question  was  filled  in  1868  or 
1870,  and  the  flamage  was  done  in  1888,  at  least  eighteen 
years  afterward.  The  fill  was  a  permanent  structure,  and 
became  as  much  a  part  of  the  road-bed  as  any  other,  and  when 
the  deposits  accumulated  on  the  north  side  so  as  to  raise  the 
surface  up  to  the  level  of  the  track  it  became  practicallv 
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impossible  to  replace  the  trestle  and  restore  the  old  order  of 
tilings.  It  was  not  a  case  of  negligent  or  im|>erfect  construc- 
tion of  the  road,  and  all  actions  for  injuries  caused  bj  snch 
filling  should  have  been  brought  withm  five  years  after  the 
fill  was  made.  Troj  v.  Che?^tor  R  R  Co.,  3  Foster  (X.  H.), 
183;  approved  in  C.  &  G.  R.  Co.  v.  McAuley,  121  III.  160; 
Wabash,  St.  L.  &  P.  R  Co.  v.  McDougall,  118  111.  229;  Fowler 
V.  N.  n.  &  N.  n.  Rj.  Co.»  112  Mass.  334;  Kansas  R  R  Co. 
V.  Mihlman,  17  Kas.  225. 

The  case  made  by  the  evidence  is  not  the  one  stated  in  the 
declarations.  The  declarations  allege  that  the  backwater  was 
caused  by  the  tilling  of  the  trestle,  but  the  evidence  shows 
that  it  was  caused  by  deposits  which  had  filled  up  the  ground 
north  of  the  railroad  track.  T.,  W.  &  W.  Ry.  Co.  v.  Morgan, 
72  111.  155. 

Messrs.  Tlrnee  &  Uoldeb,  for  appellee. 

Each  overflow  caused  by  the  negli^j^ence  or  want  of  skill  of 
the  company  creates  a  new  cause  of  action  for  damages  to  the 
crops  or  other  property  of  the  rightful  possessor  of  the  lands 
overflowed,  allliongh  the  plaintiff  acquired  his  interest  after 
the  creation  of  the  obstruction.  Carriger  v.  RR.  Co.,  7  Lea 
(Tenn.),  3S8;  O.  &  M.  Ry.  Co.  v.  Wachter,  23  111.  App.  415. 

The  latter  case  was  aflTirmed  in  ,123  111.  440,  and  is  decisive 
of  this  case. 

It  is  the  conti'nuing  duty  of  a  railroad  company  to  so  con- 
struct and  maintain  its  culverts  across  the  streams  obstructed 
by  its  embankments  as  to  inflict  no  injury  upon  riparian  adja- 
cent owners,  and  each  overflow  caused  by  its  negligence  or 
unskillfulness  in  that  behalf  is  an  independent  cause  of  action. 
T.,  W.  &  W.  Ry.  Co.  V.  Morrison,  71  111.  617;  J.,  N.  W.  &  S.  E. 
RRCo.  v.Cox,91  111.  502;  Pierce  on  Railroads,  202;  L.  R 
&  Ft.  S.  Ry.  Co.  V.  Chapman  (39  Ark.  463),  43  Am.  280;  L.  & 
N.  R  R  Co.  V.  Eays  (11  Lea,  382),  47  Am.  291;  Drake  v.  C, 
R  I.  &  P.  Ry.  Co.,  63  Iowa,  302;  Gulf,  etc.,  Ry.  Co.  v.  Nel- 
son, 59  Texas,  125;  0.&  M.  Ry.  Co.  v.  Wachter,  123  111.  440; 
Chicago,  etc.,  R  K.  Co.  v.  Benson,  75  Mo.  504. 

The  owner  of  land  can  rightfully  do,  on  his  own  land,  any 
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act  that  does  BOt  interfere  with  another's  rights;  and  such  act 
is  legal.  Bnt  whenever  such  act  causes  injury  to  another,  such 
owper  is  liable  for  the  damages  so  caused,  and  the  cause 
of  such  action  accrues  at  the  time  of  such  damage  and  not 
before.  If  the  cause  of  action  bo  not  the  doing  of  the 
thing,  but  the  resulting  of  damage  only,  the  period  of  limita- 
tion is  to  be  computed  from  the  time  when  the  plaintiff  sus- 
tained the  injur3\    Valley  Ry.  Co.  v.  Franz,  43  Ohio  St.  623. 

Appellees  warned  appellant  that  the  embankment  com- 
plained  of  would  certainly  be  the  cause  of  damage,  but  they 
had  no  right  of  action  until  the  damage  was  actually  sus- 
tained. McConnel  v.  Kibbe,  29  111.  485;  Angell  an  Lim., 
325;  Wood  on  Limitation  of  Acti(ms,  p.  371,  Sec.  180. 

And  in  discussing  a  similar  question  the  Supreme  Court  of 
Iowa  say:  "In  this  case  no  part  of  the  laud  was  taken,  nor 
was  any  change  wrought  upon  it.  The  only  detriment  which 
the  land  sustains  is  its  liability  to  overflow  from  unusually 
heavy  rains.  The  true  measure  of  damages  is  the  injury  which 
the  land  and  other  property  of  the  plaintiff  sustains  from  the 
successive  overflows  when  they  occur."  Van  Pelt  v.  City  of 
Davenport,-42  Iowa,  314. 

Phillip?,  J.  Appellant  claims  that  appellee  can  not  recover, 
he  having  acquired  his  interest  in  the  land  with  full  knowl- 
edge of  the  liability  to  overflow,  and  having  planted  his  crops 
with  that  knowledge.  For  that  injury,  caused  by  the  flooding 
of  lands  by  the  negligence  or  want  of  skill  of  the  railroad 
company  in  constructing,  maintaining  or  operating  its  road,  it 
can  not  be  held  that  proceedings  by  condemnation  authorized 
an  improper  construction,  maintaining  or  operation  of  the 
road.  Neither  can  it  be  held,  where  damage  results  from 
such  improper  construction,  maintaining  or  operation  of  the 
road,  that  a  grantee  taking  the  land  where  the  road  •  is  so 
improperly  constructed,  maintained  or  operated,  with  full 
knowledge  of  such  defects,  may  not  recover  for  an  injury  con- 
sequent on  such  improper  construction  and  maintenance.  O. 
&  M.  Ry.  Co.  V.  Wachter,  123  111.  440. 

In  this  case,  the  construction  of  the  embankment  in  1863, 

Vol.  XXX IV  38 
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.  60  as  to  fill  the  trestle  with  a  solid  embankment  that  prevented 
the  flow  of  the  water,  where,  in  times  of  high  water,  it  had 
formerly  flowed,  was  an  obstruction  to  the  natural  flow  of  the 
water;  and  when,  in  consequence  of  that  obstruction,  the  sur- 
face of  the  land  on  the  north  side  of  the  road,  and  the  bed  of 
the  stream,  were  raised  until  the  level  of  the  land  was  almost 
equal  to  the  level  of  the  road-bed,  that,  to  prevent  the  water 
from  again  flowing  in  the  direction  it  did  before  the  tilling  of 
the  trestle,  the  railroad  company  raised  its  road-bed  and  con- 
structed an  embankment  to  prevent  that  natural  flow,  is  such 
an  injury,  that  where  the  same  caused  the  flooding  of  appellee's 
Ir^nd,  he  may  have  his  action  therefor.  The  statute  of  limita- 
tions did  not  bar  this  action. 

The  evidence  shows  that  although  the  trestle  was  tilled  and 
a  solid  embankment  made  about  1S68,  and  the  injury  sued  for 
was  done  in  1888,  yet  within  five  years  of  the  time  the 
injury  complained  of  resulted,  the  embankment  was  raised  and 
a  dam  constructed  to  prevent  tlie  water  from  passing  in  the 
direction  it  formerly  and  naturally  flowed  in,  flowing  over 
the  road-bed  where  the  trestle  had  formerly  been.  The 
deposits  on  the  north  side  of  the  road  having  raised  the  land 
on  that  side  until  it  was  almost  as  high  as  the  road-bed,  in 
time  of  high  water  the  water  would  flow  over  the  road  until 
again  obstructed  by  increasing  the  height  of  the  bed  and  the 
erection  of  a  dam  along  the  s  mie  to  prevent  that  flow  of  the 
water. 

There  was  here  no  prescriptive  right.  The  prescriptive 
right  of  appellant  to  maintain  the  embankment  at  existing 
height  is  a  right  that  can  not  be  extended  by  the  act  of  appel- 
lant unless  acquiesced  in  for  a  necessary  time,  and  does  not 
authorize  the  railroad  company  to  increase  the  height  of  its 
embankment  from  time  to  time  to  purposely  obstruct  the 
natural  flow  of  the  water.  Its  prescriptive  right  is  a  right  to 
maintain  its  embankment  as  originally  constructed  and  on  the 
presumption  of  a  grant  to  flood  lands  to  the  extent  that  lands 
would  be  flooded  by  so  maintaining  the  embankment  at  such 
original  height.  There  is  no  right  to  increase  the  height  of 
the  embankment  to  prevent  the  natural  flow  of  the  water  in 
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a  natural  direction,  and  claim  snch  increased  height  as  a  pre- 
scriptive riglit,  until  the  fall  term  has  ran  from  the  time  of 
snch  increased  height  to  give  a  prescriptive  right.  By 
increasing  the  height  of  the  embankment  within  two  years 
there  was  no  prescriptive  right  to  flow  appellee's  land.  By 
increasing  the  height  of  the  road-bed  and  constructing  the 
dam  the  water  on  appellee's  land  was  increased  in  quantity. 
To  the  extent  the  flowage  was  so  increased  it  was  unau- 
thorized apd  was  an  injury  for  which  appellee  was  entitled  to 
recover,  not  barred  by  the  statute  of  limitations. 

But  to  place  the  question  as  to  the  statute  of  limitations  on 
another  principle  of  law,  it  was  said  by  the  Supreme  Court 
of  Illinois,  in  the  O.  &  M.  Ry.  Co.  v.  Wachter,  supra:  "  The 
proposition  as  formulated  is :  *  The  injury  caused  by  the  con- 
struction of  an  insufficient  culvert  in  a  railroad  embankment 
is  immediate  and  permanent,  giving  rise  to  but  one  cause  of 
action.'  *  *  *  The  statement  is  not  accurate  as  an 
abstract  proposition,  and  even  if  it  were,  it  is  but  in  part 
applicable  to  the  facts  of  the  case,  and  is  inconsistent  with  the 
theory  upon  which  it  was  tried  by  both  parties;  considered  as 
a  general  proposition  it  should  at  least  be  limited  to  the  case 
of  a  railroad,  built  under  authority  of  law,  and  in  a  reasonably 
proper  and  skillful  manner,  so  as  to  avoid  the  infliction  of  all  ' 
loss  and  injury  not  necessarily  resulting  from  thus  building  and 
operating  the  road.  The  proposition  as  formulated,  assumes 
that  a  railroad  company  has  the  fight  to  construct  and  oper- 
ate its  road  just  as  it  pleases,  without  regard  to  whether  the 
method  adopted  is  sanctioned  by  good  railroading  or  not;  that 
it  may  build  indifferent  culverts  or  none  at  all  over  drains  and 
streams  on  the  line  of  its  road,  and  by  thus  disregarding  the 
ordinary  rules  observed  in  such  cases,  inundate  and  overflow 
in  times  of  freshets  large  bodies  of  land  and  other  property 
without  incurring  any  other  or  different  liability,  except  as  to 
extent  of  damage,  than  of  a  company  which,  under  like  cir- 
cumstances, has  constructed  its  road-bed  and  culverts  in  street  in 
conformity  with  the  well  recognized  and  approved  methods 
of  railroad  building.  We  do  not  concur  in  this  view."  That 
case  is  conclusive  of  the  question  here  presented  by  the  stat' 
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ute  of  limitations,  as  here  a  well  defined  place,  where  the 
water  naturally  flowed  in  times  of  high  water,  is  obstructed, 
with  no  outlet  left  for  the  water  to  escape.  It  can  not  be 
held,  therefore,  that  the  facts  show  a  state  of  case  barred  by 
the  statute  of  limitations.  The  appellee  was  not  to  assume 
that  the  road  so  improperly  constructed  would  be  maintained 
in  that  manner. 

It  is  further  insisted  that  the  case  made  by  the  evidence  is 
not  the  one  stated  in  the  declaration,  as  that  the  backwater 
was  not  caused  by  filling  the  trestle,  but  by  deposits  which 
had  filled  and  raised  the  ground  north  of  the  railroad  track. 
"We  fail  to  see  how  the  distinction  may  be  taken  between  the 
flooding  being  caused  by  the  filling  of  the  trestle,  and  the  fill- 
ing of  the  trestle  causing  drift  to  be  deposited,  which  raised 
the  level  of  the  land  on  the  north  of  the  road,  thereby  causing 
the  flooding  of  the  land.  The  filling  of  the  ti-estle  was  the 
primary  cause  of  the  flowage. 

The  jury  was  properly  instructed  and  the  special  findings 
are  not  inconsistent  with  the  general  verdict. 

The  judgment  is  afiirmed.  • 

Judgment  affirmed. 


The  City  op  East  St.  Louis 

V. 

Alexander  Flannigen  et  al. 

Municipal  Corporations — Action  on  Trecisurer'' s  Bond — Misapplication 
of  City  Funds — Powers  of  Council — Requirement  of  Law — Pleading — 
Estoppel — General  and  Special  Demurrer, 

1.  A  plea  in  estoppel  must  hare  a  formal  commencement  and  conclu- 
sion to  mark  its  special  character;  their  absence  can  be  reached  by  general 
demurrer. 

2.  A  plea  in  estoppel  must  aver  that  the  new  matter  in  the  plea  will  be 
relied  on  as  an  estoppel,  and  it  must  be  so  pleaded. 

8.  A  plea  which  purports  to  answer  the  whole  declaration,  but  answers 
it  in  part  only,  is  demurrable. 
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4.  Money  must  be  paid  out  of  the  city  treasury  as  the  law  directs;  pay- 
ments in  any  other  way  can  neither  be  directed  nor  ratified  by  the  city 
council. 

5.  Such  payments  must  be  confined  to  the  purposes  intended  by  the 
appropriation,  until  its  requirements  are  met;  but  a  surplus  may  be  applied 
by  the  council  to  any  debt  due  by  the  city. 

[Opinion  filed  February  26,  1890.] 

Appeal  f^om  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  William  H.  Sny^bb,  Judge,  presiding.   . 

Mr.  F.  G.  CocKSELL,  for  appellant. 

Messrs.  T.  W.  IIuTOHiNsojf  and  Wildebman  &  Hamill,  for 
appellees. 

« 

Ereves,  J.  The  city  of  East  St.  Louis  brought  this  suit 
against  Alexander  Flannigen  and  the  other  api^ellees,  on  his 
bond  as  treasurer  of  said  city.  The  declaration  avers  the 
appointment  of  Flannigen  as  treasurer,  on  the  20th  day  of 
April,  1886,  and  the  execution  of  the  bond  sued  on.  The  decla- 
ration sets  forth  the  ordinance  of  said  city  defining  the  duties 
of  the  treasurer,  and  alleges  that  on  the  31et  day  of  August, 
1886,  the  city  council  passed  its  annual  appropriation  ordi- 
nance, by  which  the  sum  of  $113,056  was  appropriated 
to  be  applied  as  follows :  ' 

For  streets  and  alleys $30,000 

"    supplying  water  to  the  city 11,352 

'<   lighting  the  streets •     7,500 

"   oflScers'  salaries 8,000 

'*   printing  and  stationery 500 

**   police 16,000 

"  elections 50  0 

"  extending,  laying  and  maintaining  sewer. . .     11,352 

"   costs  of  litigation 1,000 

"   repairs  of  public  buildings 1,000 

*•  contingent  expenses  not  included  above. . . .       4,000 
"   payment  of  interest  as  authorized  by  Sec.  22, 

of  Art  7,  City  Charter 11,352 

$102,556 
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Brought  forward fl02,666 

For  expenses  of  city  court 3,600 

"  fire   apparatus 7,000 

Total $113,056 

•  On  the  14th  day  of  September,  1886,  the  city  council 
passed  an  ordinance  for  the  annual  tax  levy  of  $64,129, 
which  amount  was  declared  to  be  to  defray  the  expenses  of 
said  city  for  the  year  1886,  as  provided  by  the  appropriation 
ordinance  for  the  fiscal  year  beginning  July  1, 1886,  as  follows, 
to-wit: 

For  streets  and  alleys $    8,000.00 

"   lighting  streets 7,500.00 

"   supplying  water  to  city 7,500.00 

"   officers'  salaries 2,000.00 

"   printing  and  stationery 300.00 

"   police 9,000.00 

"   elections ' 125.00 

^^   extending,  laying  and  maintaining  sewers. . . .     11,352.00 

"   costs  of  litigation 1,000.00 

*•   repairs  on  public  buildings 1,000.00 

"   contingent  expenses  not  included  in  the  above       1,000.00 
"   payment  of  interest  as  authorized  by  Sec.  22, 

Art.  7,  City  Charter 11,352.00 

"   expenses  of  city   court 2,000.00 

"   fire  apparatus 2,000.00 

Total $64,129.00 

Being  the  amount  necessary  to  be  raised  by  taxation  after 
deducting  cash  on  hand  and  revenue  from  other  sources. 
The  declaration  further  avers  that  there  came  into  the  hands 
of  said  P^lannigcn,  as  treasurer  of  the  funds  belonging  to  fiscal 
year  1885,  the  sum  of  $28,404.74,  and  afterward  at  divers 
times  between  July  1,  1886,  and  April  14, 1887,  there  eame 
into  his  hands  of  the  funds  of  said  city  for  the  fiscal  year 
1886,  the  following  sums,  to-wit: 

From  licenses $60,0i;0.00 

"     tax  levy 15,498.40 

"     Mayor  Joyce • 30.00 

Total $75,528.40 


Fourth  District — August  Term,  1889.    699 

City  of  East  St.  Louis  v.  Fl«TiniR:en. 

All  of  which,  except  the  sum  of  $20,000,  came  into  his 
liands  after  the  adoption  of  the  appropriation  ordinance  afore- 
said, and  was  snbjcct  to  tiie  classification  and  distribution  by 
said  ordinance  provided,  and  that  it  was  the  duty  of  said  treas- 
urer  to  so  classify  and  distribute  the  same.  The  declaration 
further  avers  that  during  each  of  the  years  18S5  and  1886,  the 
cit}'  of  East  St.  Louis  was  indebted  beyond  the  constitutional 
limit  of  five  per  cent  of  the  assessed  value  of  all  the  taxable 
property  within  said  city,  and  said  tity  was  required  by  law 
to  devote  the  revenues  of  each  fiscal  year  to  the  expenditures 
of  that  year,  and  that  during  each  of  the  fiscal  years  1885 
and  1886  warrants  were  issued  by  authority  of  the  city  council 
on  claims  accruing  during  said  years  respectively,  against  each 
of  the  several  funds  in  said  appropriation  ordinance  desig- 
nated, to  the  full  amount  thereof,  and  so  plaintiff  avers  that 
said  treasurer  could  not  legally  pay  out  the  moneys  coming 
into  his  hands  for  the  fiscal  year  1886,  upon  warrants  drawn 
against  the  funds  of  previous  fiscal  years.  •  It  is  then  set  forth 
that  during  the  fiscal  year  1886,  there  were  warrants  duly 
authorized  by  the  city  council  and  duly  issued  against  the 
said  several  funds  of  the  revenue  of  1886,  which  were  issued 
during  the  term  of  office  of  said  Flannigen,  and  of  which  he, 
as  treasuier,  had  notice,  and  which  are  still  outstanding  and 
unpaid,  to  the  amount  of  $32,000,  and  that  said  Flannigen 
received  and  held  funds  subject  to  the  payment  of  said  war- 
rants, sufficient  to  pay  tliem  and  all  other  like  warrants,  but 
that  Flannigen  neglected  and  refused  to  pay  said  warrants  or 
to  turn  over  the  funds  applicable  to  their  payment  to  his  suc- 
cessor in  office. 

Four  breaches  were  assigned. 

First.  That  Flannigen  did  not  classify  and  distribute  the 
moneys  coming  into  his  hands  as  treasurer  for  the  fiscal  year 
1886,  as  required  by  the  appropriation  and  tax  levy  ordinances, 
whereby  the  city  sufi^ered  §5,000  damages. 

Second.  That  Flannigen  did  not  pay  over  to  his  successor 
the  moneys  remaining  in  his  hands  at  the  expiration  of  his 
term  of  office,  and  wrongfully  converted  same  to  his  own  use, 
to  the  damage  of  the  city  in  the  sum  of  $25,000. 


600  Appellate  Courts  of  Illinois. 

Vol.  34.]  City  of  East  St.  Louis  v.  Flanni^n. 

Third.  Tliat  said  Flanin'gen,  ont  of  the  moneys  received 
by  him  as  treasurer,  wrongfully  misappropriated  and  paid  out 
as  follows:  On  orders  drawn  against  tax  levies  of  prior  fiscal 
years,  1880,  1881,  1882,  1883  and  1884,  the  sum  of  $20,000, 
the  siime  not  being  a  charge  against  the. funds  in  his  hands 
nor  a  charge  against  said  city,  for  the  reason  that  said  city  was 
indebted  beyond  the  constitutional  limit,  whereby  the  city 
suflfcred  $20,000  damages. 

Fourth.  That  Flannigen,  out  of  the  moneys  so  received  by 
him  for  the  tiscal  year  1880,  wrongfully  paid  ont  and  misap- 
propriated in  the  month  of  March,  1887,  on  a  judgment  ren- 
dered against  the  city  in  1878,  the  sum  of  $2,775.88,  and  also 
out  of  the  street  and  alley  fund  for  1886  paid  to  one  H.  D. 
O^Brien  on  an  order  drawn  against  the  printing  fund,  the  sum 
of  $4,294.43,  which  order  the  said  Flannigen  well  knew  was 
fraudulent,  illegal  and  void  for  the  reason  that  said  order  was 
not  signed  by  the  mayor,  the  mayor  having  refused  to  sign 
it,  the  same  being  for  a  supposed  service  rendered  the  Bow- 
man government  more  than  seven  years  prior  to  its  payment, 
and  that  in  fact  no  service  was  ever  rendered  by  said  O'Brien 
for  said  city,  and  that  Flannigen  paid  other  judgments  and 
claims  out  of  the  funds  of  the  fiscal  year  1886  which  wero 
not  a  charge  against  said  funds  and  could  not  legally  be  paid 
out  of  the  funds  of  the  year  1886,  amounting  in  all  to  the  sum 
of  $10,000,  whereby  the    plaintijff  suflFered  $10,000  damages. 

Nineteen  pleas  were  filed  by  defendants.  The  1st,  2d,  3d 
and  4th  weie  to  the  first  breach;  the  6th,  6th  and  7th  were 
to  the  second  breach;  the  8th,  9th,  10th,  11th  and  12th  were 
to  the  third  breach;  the  13th,  14th  and  15th  were  to  the 
;fourth  breach;  the  16th,  17th  and  18th  to  the  declaration,  and 
the  19th  plea  to  the  third  and  fourth  breaches. 

To  the  1st,  6th,  8th,  9th,  10th,  11th,  13th,  14th,  16th,  17th 
and  19th  pleas  a  demurrer  was  interposed  and  to  the  remain- 
ing pleas  replications  were  tiled.  The  demurrer  to  the  pleas 
named  was  overruled,  and  plaintiff  stood  by  its  demurrer,  and 
as  the  16th  and  17th  pleas  purported  to  answer  the  whole 
declaration  there  was  judgment  on  demurrer  for  defendants, 
from  which  this  appeal  is  prosecuted.     The  errors  assigned 
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are  that  the  Circuit  Conrt  erred  in  overruling  the  demurrer 
to  pleas,  in  rendering  judgment  for  defendants  and  in  not  sus- 
taining the  demurrer  to  pleas.  So  it  will  be  seen  that  the 
question  presented  for  our  consideration  is  whether  the  court 
properly  overruled  the  demurrer  to  the  several  pleas  nauied 
above.  The  first  plea  is  to  the  first  breach  herein  before  set 
forth,  and  is  in  substance  that  the  defendant  Flannigen,  as 
treasurer,  on  the  13th  day  of  Api'il,  18S7,  made  full  and  com- 
plete  report,  and  submitted  the  same  to  the  city  council,  show- 
ing the  moneys  received  by  him  as  such  treasurer  and  the 
disbursement  thereof,  and  the  city  council  with  full  knowl- 
edge of  all  the  facts,  then  and  there  approved  said  report  and 
confirmed  and  ratified  the  disbursements  made  by  him  as 
treasurer,  and  then  and  there  approved  of  the  manner  in 
which  said  Flannigen  had  kept  the  account  of  said  city,  and 
this  the  defendants  are  ready  to  verify,  etc.  It  would  seem, 
if  this  plea  can  be  sustained  at  all,  it  must  be  as  a  plea  of 
est(»ppel. 

A  plea  in  estoppel  neither  denies  the  allegations  of  the 
opposite  party  as  in  a  plea  of  traverie,  nor  admits  them  as  in 
a  plea  of  confession  and  avoidance,  but  alleges  some  new  mat- 
ter which  pi-ecludes  the  oppo3ite  party  from  making  the 
allegations  contained  in  his  declaration.  Steph.  PI.,  219,  220; 
Gould  PI.,  39  to  42.  This  plea  is  recognized  as  a  distinct  plea 
to  tiie  action,  and  is  not,  technically  spdaking,  a  plea  in  bar, 
which  must  either  deny  or  admit  and  avoid  the  allegations  of 
the  declaration  (1  Chitty,  551);  but  as  it  is  a  plea  to  the  action 
it  is  usually  spoken  of  as  a  plea  in  bar.  Without  denying  any 
of  the  facts  alleged  in  the  breach,  it  avers  that  with  full 
knowledge  of  all  the  facts  as  to  the  manner  in  which  Flanni- 
gen kept  his  books  as  treasurer  and  as  to  how  he  had  paid  out 
the  moneys  referred  to  in  this  breach,  the  city  council 
approved  and  ratified  what  had  been  done,  and  the  legal  prin- 
ciple underlying  the  defense  claimed  is,  that  with  such  full 
knowledge  of  all  the  fact*  the  city,  by  its  council,  ratified  and 
approved  what  had  been  done  and  is  now  estopped  from 
alleging  that  these  payments  were  not  properly  and  legally 
made.     As  a  plea  of  estoppel  it  is  defective  in  form  and  sub- 
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fitanc'C.  This  pica,  without  confessing  or  denying  the  matter 
of  fact  adversely  alleged,  relies  merely  on  some  matter  of 
e8toj>|)cl  as  ground  for  excluding  the  opposite  party  from  the 
allegation  of  fact.  Like  pleadings  in  abatement  this  plea  has  a 
formal  commencernetit  arid  conclusion  to  mark  its  special 
character  and  quality  and  to  distinguisli  it  from  an  ordinary 
plea  in  bar.  Stephens  on  Pleading,  219  and  220.  It  would 
seem  at  common  law,  this  defect  of  want  of  formal  commence- 
ment and  ct»ncln8ion  of  the  plea  could  be  reached  by  a  general 
demurrer,  and  this  rule  was  not  changed  until  the  statute  of 
4  and  5  Anne,  which  is  not  in  force  in  this  State. 

But  if  we  concede  that  under  our  statute  and  practice  this 
defect  could  only  be  reached  by  special  demurrer,  tliere  is 
another  defect  in  this  plea  which  may  be  reached  by  general 
demurrer.  It  is  a  necessAry  averment  in  a  plea  of  estoppel 
that  the  new  matter  in  the  plea  shall  be  relied  on  as  estoppel 
and  so  pleaded.  Co.  Litt,  303  b,  Com.  Dig. — Pleader  E.  31; 
Esto])])cl  E.;  1  Sannd.  325  a,  note  (4);  Shelly  v.  Wright,  Willis, 
13;  Steph.  PI.,  2d  Ed.  443.  As  has  been  seen,  this  is  not  a  plea 
of  discharge,  for  that  is  a  plea  of  confession  and  avoidance. 

The  Cth  plea  is  to  the  second  breach  and  is  in  substance 
as  follows :  Sets  forth  report  by  defendant  Flannigen  as  treas- 
urer, to  the  city  council,  of  moneys  received  and  disbursed 
by  him  for  the  city,  and  the  council  approved  the  report 
and  he  paid  over  balance  shown  by  the  report  to  his  suc- 
cessor. It  is  difficult  to  see  upon  what  principle  this  plea 
could  be  held  to  be  a  sufficient  answer  to  the  second  breach, 
the  serious  charge  in  which  is  that  the  defendant  had  converted 
$25,000  of  city  funds  to  his  own  use  and  the  demurrer  to  it 
should  have  been  sustained. 

Tlie  8th  plea  is  to  the  third  breach  and  fn  substance  is 
as  follows :  The  defendants  sav  said  orders  or  warrants  were 
paid  by  direction  of  the  city  council.  What  was  said  of  the 
first  plea  which  was  to  the  first  breach  assigned,  is  applicable 
to  this  plea.  It  could  only  be  available  as  a  plea  of  estoppel. 
The  plea  does  not  deny  the  allegation  of  the  breach,  tliat 
these  orders  were  wrongfully  and  illegally  paid.  The  plea  in 
law,  if  it  has  any  force,  is  that  plaintiif  directed  these  orders 
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to  be  paid  by  the  treasurer  and  now  it  ib  estopped  from  alleg- 
ing that  such  payments  were  illegal.  But  as  we  have  seen 
it  is  defective  as  a  plea  of  estoppel.  For  the  same  reason  the 
demurrer  should  have  been  sustained  to  the  9th,  10th,  11th, 
13th,  14ih  and  16th  pleas.  The  17th  plea  purports  to  answer 
the  whole  declaration  but  simply  avers  that  he  paid  over  the 
balance  in  his  hands  to  his  successor  and  did  not  convert  to 
his  own  use  any  money  of  the  city.  It  would  have  been  a 
good  plea  to  second  breach,  but  did  not  answer  the  whole 
declaration  and  the  demurrer  to  it  should  have  been  sustained. 
The  19th  plea  is  as  follows  :  "  And  for  plea  to  the  third 
and  fourth  breaches  in  said  declaration  the  defendants  ^say 
that  there  came  into  the  treasury  of  said  city  of  the  rev- 
enues of  said  fiscal  year,  1886,  a  sufficient  sum  of  money  to  pay 
the  Said  judgments,  claims  and  warrants  in  said  breaches  men- 
tioned and  all  liabilities  contracted  and  incurred  bv  said  citv 
during  the  said  fiscal  year  against  the  appropriations  in  said 
appropriation  ordinance  set  forth,  leaving  after  said  payments 
made  and  to  be  made  upon  warrants  drawn  and  to  be  drawn 
against  the  revenues  of  said  fiscal  year,  a  surplus  in  the  treas- 
ury of  said  city  for  said  fiscal  year,  and  the  payments  of  t»aid 
claims  and  warrants  in  said  breaches  alleged  were  duly 
reported  by  said  Flan  nigen,  as  treasurer  of  said  city,  to  the  city 
council  of  said  city,  and  said  city  council  duly  approved  of 
and  ratified  said  payments  and  each  of  them,  and  this  the 
defendants  are  ready  to  verify."  We  do  not  see,  if  there  Avas 
such  surplus  as  is  alleged  in  this  plea,  but  that  the  city  coun- 
cil might  apply  such  surplus  to  the  payment  of  any  debts  of 
the  municipality,  as  will  be  stated  more  fully  later  on;  but 
this  plea  does  not  say  that  the  city  council  gave  such  direc- 
tion and  that  by  virtue  of  said  direction  these  payments  were 
made;  but  it  would  be  properly  inferred  from  the  plea  that 
the  tl'casurer  made  such  payments  without  any  such  direction 
from  the  city  council,  and  relied  upon  a  subsequent  ratifica- 
,  tion  by  the  council  of  his  acts  in  making  such  payments.  It 
must,  we  think,  be  conceded  that  the  treasurer  could  only 
legally  make  the  payments  referred  to  by  the  authority  of  the 
city  council,  and  such  payments  without  such  authority  would 
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be  illegal.  It  should  further  be  observed  that  the  fourth 
breach  avers  that  the  payment  to  O^Brien  was  made  without 
an  order  or  warrant  signed  by  the  mayor,  and  which  the  mayor 
had  refused  to  sign,  and  that  this  claim  was  a  fraudulent  claim 
and  known  to  be  such  by  Flannigen  when  he  paid  it.  Cer- 
tainly there  is  nothing  in  this  plea  that  in  any  way  answers 
this  averment.  So  far  as  the  ratification  by  the  city  council 
would  in  any  view  avail  the  defense,  it  could  only  avail  as  an 
estoppel  as  we  have  already  seen,  and  as  such  plea,  this  is 
defective  in  form  and  substance.  Had  this  plea  contained,  in 
addition  to  what  is  stated  in  it,  a  denial  of  the  fraudulent  cliar- 
acter  of  the  O'Brien  claim,  or  an  averment  tiiat  the  claim  had 
been  duly  allowed  by  the  city  council,  and  a  warrant  issued 
and  signed  directing  its  payment,  and  the  plea  had  been  so 
framed  that  as  to  the  other  payments  it  would  be  in  proper 
form  as  a  plea  of  estoppel,  we  do  not  see  but  what  it  would  be 
a  good  plea.  As  it  stands  the  demurrer  should  have  been  sus- 
tained to  it. 

The  meritorious  question  arising  upon  these  pleadings  may 
be  stated  tlius :  Assuming  that  the  facts  set  up  in  the  several 
pleas  as  to  the  rep)ort  by  the  treasurer,  to  the  city  council,  of 
his  acts  and  doings,  and  the  council's  approval  of  the  same, 
were  properly  pleaded,  would  this  constitute  a  defense  to  a 
charge  of  a  diversion  of  funds  belonging  to  the  fiscal  year 
1S86,  aud  their  application  to  the  payment  of  the  debts  of 
other  years,  where  the  municipality  is  indebted  beyond  the 
constitutional  limit,  and  when  all  the  current  revenue  is 
required  to  meet  current  expenses? 

It  would  seem,  if  the  law  fixes  the  manner  in  which  the 
money  that  comes  into  the  city  treasury  sliall  be  paid  out, 
that  mode  of  payment  is  the  only  legal  method  of  payment 
The  city  council  certainly  has  no  power  to  direct  an  illegal 
thing  to  be  done  or  to  ratify  it  when  done.  If  the  defendant 
Flannigen,  as  city  treasurer,  made  payments  that  were^ illegal, 
it  is  no  defense  to  say  the  city  council  directed  it,  or  ratified 
it  after  it  was  done. 

Now,  what  does  the  law  require  as  to  payments  from  the 
revenues  of  any  fiscal  year?    We  tliink  it  must  be  conceded 
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from  the  authorities  that  such  payments  must  be  confined  to 
the  purposes  for  which  they  were  appropriated  or  intended; 
or  at  least  until  all  such  requirements  are  met.  Commission- 
ers of  Highways  v.  Newell,  80  III.  588;  Branns  v.  Town  of 
Peoria,  82  111.  11;  People  ex  rel.  v.  City  of  Cairo,  60  111.  154; 
Fuller  V.  Heath,  89  III.  296;  Zebly  v.  East  St.  Louis,  110 
U.  S.  321. 

If  the  waiTants  of  1880,  1881, 1882, 1883  and  1884  were  not 
paid  out  of  the  revenues  of  1886,  or  if  paid  out  of  such  reve- 
nues, such  payments  left  a  suificient  amount  of  such  revenues 
to  pay  all  warrants  drawn  and  to  be  drawn  against  such  rev- 
enues, this  would  meet  the  allegation  of  the  third  breach  that 
these  warrants  were  wrongfully  paid.  If  the  revenues  of 
1886  were  suflScient  to  meet  all  the  warrants  drawn  and  to  be 
drawn  against  that  revenue  and  leave  a  surplus,  it  would  seem 
that  the  city  council  might  lawfully  apply  that  surplus  to  any 
debt  owing  by  the  city.  Then,  again,  it  appears  that  the 
defendant  Flannigen  received  from  the  funds  belonging  to 
the  revenue  of  the  fiscal  year  1S85,  the  sum  of  $28,494.74. 
This  he  might  apply,  first,  of  course,  to  the  warrants  drawn 
against  that  fund,  and  the  surplus,  if  any,  the  council  could 
direct  to  be  applied  to  payment  of  any  debt  owing  by  the 
city. 

There  is  no  plea,  except  the  19th,  that  attempts  to  make  the 
defense  that  there  was  a  surplus  of  the  revenues  of  1886, 
after  paying  all  the  current  expenses  of  that  year,  for  which 
appropriations  were  made,  while  the  declaration  avers  that 
there  remains  unpaid  of  the  warrants  ordered  against  the 
revenues  of  1886,  some  $32,000.  The  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  said  court  to  sustain  the  demurrer  to  the  1st,  6th,  8th, 
9th,  10th,  11th,  13th,  14th,  16th,  17th  and  19th  pleas,  with 
leave  to  appellees  to  amend  same  and  file  additional  pleas,  if 
they  shall  be  so  advised  by  their  counsel. 

Meveraed  and  remcmded. 
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-i5-i»i  The  County  of  Franklin 

V. 

Thomas  J.  Layman  et  al. 

Attorney  and  Client — Conditional  Contract  under  miich  Plaintiffs 
Were  to  Test  Legality  qf  Bonds^ Power  of  County  Board  to  Employ 
Counsel — Instructions — Order  of  Reading  of. 

1.  Under  the  statutes  of  the  State,  the  board  of  supervisors  of  a  county 
has  power  to  employ  counsel  to  defeat  collection  of  a  tflx  levied  to  pay  bonds 
of  the  county,  wher;  it  is  desired  to  procure  a  final  adjudication  upon  the 
viilidity  of  such  bonds:  and  the  fact  that  the  county  is  not  a  nominal  party 
to  the  suit  to  be  broujifht  is  immaterial. 

2.  An  inHtruction  which  assumes  the  existence  of  a  material  contract, 
the  execution  of  which  is  in  dispute,  is  erroneoun. 

3.  In  the  absence  of  a  contract,  county  boards  have  no  power  to  pay 
county  funds  for  liabilities  incurred  by  private  individuals,  although  it 
may  be  shown  that  the  matter  about  which  the  liability  was  incurred  enured 
to  the  benefit  of  the  people  of  the  county. 

[Opinion  filed  March  19,  1890.] 

Appeal  from  the  Circuit  Court  of  Franklin  County;  the 
lion.  George  W.  Youno,  Judge,  presiding. 

This  Buit  was  brought  by  appellees  to  recover  for  profes- 
sional services  claimed  to  have  been  performed  by  them  for 
the  appellant  in  proceedings  to  test  the  validity  of  certain 
county  bonds,  issued  by  said  county  under  and  by  virtue  of 
the  provisions  of  the  act  of  1861  chartering  the  Belleville  & 
El,  Dorado  Railroad  Company.  Two  series  of  bonds  were 
issued  to  the  company  by  the  county,  one  of  one  hundred 
bunds  for  ?1,000  each,  being  the  bonds' above  referred  to,  and 
the  other  series  of  forty-nine  bonds  for  $1,000  each,  issued 
under  the  authority  of  the  Riiilroad  Act  of  1849.  On  May 
22,  1880,  the  parties  entered  into  a  written  contract,  by  the 
terms  of  which  appellees  agreed  to  commence  and  prosecute 
to  a  final  hearing  and  determination  without  unreasonable 
delay,  proj^er    suit   or   suits    against  the   holders  and  other 
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proper  persons,  of  said  $149,000  of  bonds,  for  the  purpose  €»f 
testing  the  validity  thereof  and  the  liability  of  the  county 
for  their  payment;  $250  to  be  paid  appellees  when  suit  was 
commenced,  and  if  the  suit  or  suits  were  finally  determined 
in  favor  of  the  county  and  said  bonds  lyere  held  to  be  illegal, 
void,  and  not  collectible  from  the  county,  then  $8,000  addi- 
tional to  be  paid  appellees;  bnt  if  said  suit  be  not  decided  in 
favor  of  the  county  and  sustained  in  the  courts,  then  nothing 
more  than  $250  to  be  paid.  By  the  contract  a])pellee8  werG 
required  to  make  application,  and  if  possible,  procure  injunc- 
tion, preventing  collection  of  taxes  and  payment  of  interest 
on  said  bonds.  Under  this  contract  appellees  filed  a  bill  oa 
behalf  of  the  county,  and  at  the  Octol^er  term,  1880,  of  the 
Franklin  Circuit  Court,  obtained  a  decree  perpetually  enjoin- 
ing the  collection  of  taxes  to  pay  .interest  on  said  bonds,  and 
declaring  all  of  them  void.^  Some  time  thereafter,  upon  tho 
petition  of  certain  holders  of  part  of  the  bonds,  tho  decree 
was  opened  and  the  cause  was  transferred  to  the  Federal  Cir- 
cuit Court,  and  in  that  court  a  decree  was  entered,  declaring 
thirteen  of  the  $49,000  series  of  bonds  and  coupons  void,  and 
the  injunction  made  perpetual  as  to  said  thirteen  bonds,  with- 
out prejudice  to  the  holders  of  the  remaining  thirty-six  bonds 
of  that  series,  and  it  was  further  decreed  the  other  series  of 
bonds  for  $100,000,  issued  under  the  act  of  1861  were  valid, 
and  as  to  them  the  injunction  was  dissolved.  This  result 
appellees  reported  to  the  county  board  and  offered  to  take 
and  conduct  an  appeal  from  the  decree,  on  behalf  of  the 
county,  to  the  Supremo  Court  of  the  United  States.  This 
offer  was  declined,  but  in  July,  1883,  by  a  resolution  of  tho 
county  board,  appellees  were  authorized  to,  and  did  file  a  bill 
in  the  Franklin  Circuit  Court  to  enjoin  the  collection  of  the 
thirty -six  bonds  of  the  series  declared  to  be  void  by  the  decree 
of  the  Federal  Court,  and  at  the  October  term,  1883,  of  said 
Circuit  Court,  procured  a  decree  declaring  said  thirty-six 
bonds  void. 

From  this  decree  no  appeal  has  been  taken,  nor  has  any 
writ  of  error  ever  been  sued  out  to  reverse  it.  The  German 
Savings  Bank,  holder  of  nine  of  these  bonds,  and  a  party  to 


60S 


Appellate  Courts  of  Illinois. 


Vol.  34.] 


County  of  Franklin  r.  Layman. 


the  suit  in  the  Federal  Court,  prosecuted  an  appeal  to  the 
United  States  Supreme  Court,  from  that  part  of  the  decree  of 
the  Federal  Court  declaring  said  nine  bonds  void.  On  the 
trial  of  that  appeal,  appellees  appeared  and  filed  briefs  on 
behalf  of  the  county,  and  that  part  of  said  decree  was 
affirmed.  The  $49,000  series  of  bimds  were  thus  finally  dis- 
posed of,  and  for  their  services  in  that  behalf,  appellees  settled 
with  appellant  and  were  paid  $2,634.24  in  iull  satisfaction, 
but  claim  the  right  to  recover  $5,365.76,  the  amount  of  the 
judgment  below,  as  a  balance  unpaid  of  the  $8,000  named  in 
said  written  contract,  and  due  them  for  professional  services 
performed  for  appellant  in  proceedings  which  resulted  in  a 
decree  declaring  void  the  $100,000  of  bonds  issued  under  the 
act  of  1861. 


Mr.  F.  M.  TouNGBLooD,  for  apjiellant* 

A  county  can  make  no  contract  except  such  as  is  expressly 
authorized  by  statute,  or  the  power  to  make  which  is  neces- 
sarily implied  from  the  authority  given,  and  no  statutory 
authority  can  be  found  for  making  the  Kichesou  contract. 
Chicago  V.  Turner,  80  III.  419 ;  Commissioners  v.  Newell, 
80  III.  587;  Bouton  v.  Supervisor,  84  111.  384;  Law  v. 
People,  87  111.  385 ;  Fridley  v.  Bowen,  87  111.  151;  Gaddis  v. 
Kichland  Co.,  92  III.  119;  Cook  County  v.  McCrea,  93  111.  236; 
Zanone  v.  Mound  City,  103  III.  552  ;  Harris  v.  Board  of 
Supervisors,  105  111.445  ;  Scates  v.  King,  110  III.  456  ;  Locke 
V.  Davidson,  111  III.  19;  Sexton  v.  Cook  County,  114  111.  174. 

Messrs.   W.   J.   N.   Moyers,  Cabsoll  Paynb  and  S.  P. 

Wheelkr,  for  appellees. 

Green,  J.  We  are  satisfied,  from  an  examination  of  the 
record,  that  the  right  to  recover  this  balance  rests  upon  a 
contract  between  appellant  and  appellees,  alleged  to  have  been 
made  November  7,  1883,  and  which  contract,  according  to 
the  testimony  on  behalf  of  appellees,  was  made  with  the 
county  board  while  in  session,  and  by  the  agreement  of  said 
board  was  to  have  been  recorded  in  the  proceedings  of  that 
meetiug,  but  was  not  so  recorded.     The  terms  of  this  contract 
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were,  if  taxes  were  assessed  to  pay  interest  on  said  $100,000 
scries  of  bonds,  and  if  Richard  Richeson,  or  some  otlier  tax- 
payer of  the  county  would  resist  the  payment  of  the  taxes  in 
the  Connty  Court,  and  appellees  should  there  appear  and  attend 
to  the  suit,  and  the  case  was  appealed  to  the  Supreme  Court 
of  the  State,  if  that  court,  upon  the  hearing  of  such  appeal, 
should  render  a  decision  to  the  etlect  that  said  $100,000  of 
bonds  were  issued  without  authority  of  law,  or  were  void,  that 
the  county  would  then,  in  consideration  of  the  services  appel- 
lees had  .rendered  for  the  county  in  the  County  Court,  in  the 
Franklin  Circuit  Court,  and  the  Federal  Circuit  Court,  and  in 
consideration  of  the  benefits  the  county  would  receive  by  the 
bonds  being  declared  void  in  the  suit  through  Richeson,  or 
some  other  taxpayer,  pay  appellees  the  balance,  amounting  to 
$2,365.76,  on  the  $8,000  remaining  after  deducting  the  amount 
of  $3,634.24  previously  paid. 

In  pursuance  of  this  contract,  as  is  claimed  on  behalf  of 
appellees,  they  tiled  objections  on  behalf  of  Richeson  to  the 
rendition  of  a  judgment  for  taxes  levied  to  pay  interest  upon 
said  series  of  bonds,  and  at  the  May  term,  1885,  of  the  County 
Court,  the  objections  were  heard  and  overruled.  From  that 
judgment  Richeson  appealed  to  the  Supreme  Court.  Appel- 
lees appeared  for  him  there,  and  by  the  judgment  of  that 
court  said  bonds  were  declared  to  be  invalid  and  void.  That 
judgment  remains  in  full  force,  and  the  record  in  this  cause 
shows  that  appellant  availed  itself  of  the  benefits  thereof,  and 
no  tax  has  been  levied  since  to  pay  interest  on  these  bonds. 

On  June  7,  1886,  appellees  presented  to  the  county  board 
their  claim  for  these  professional  services,  amounting  to 
$5,365.74,  with  their  affidavit  showing  its  coiTectness,  but  the 
claim  was  not  allowed  or  paid.  The  verdict  and  judgment 
was  for  the  amount  of  this  claim. 

The  Ist  error  assigned  is  overruling  demurrer  to  the  second 
count  of  the  declaration.  We  think  this  count  averred  a  good 
cause  of  action,  hence  the  2d  error  assigned,  "  refusing  to  • 
carry  back  demurrer  to  defendant's  pleas  to  said  second  count," 
is  also  not  well  assigned.  The  3d  error  assigned  is  the  admis- 
sion of  improper  evidence  on  behalf  of  appellees.  Enter- 
V0L.XXXIV  39 
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taining  the  view  we  do  of  the  contract  alleged  to  have  been 
made  November  7,  1883,  we  discover  no  error  under  this 
assignment  requiring  a  reversal.  The  4th,  5th,  6th  and  7th 
assignments  of  error  relate  to  instructions,  and,  so  far  as  we 
deem  it  necessary,  will  be  referred  to  hereafter.  The  8th  and 
9th  assignments  of  error  challenge  the  propriety  of  thecotftt's 
action  in  a  conversation  held  with  the  jury  when  they  asked 
for  some  further  instructions,  and  in  reading  the  instructions 
given,  in  the  order  as  sliown  by  the  record.  As  to  the  last 
objection,  we  desire  to  say  it  is  the  proper  practice  to  read  all 
the  instructions  given  for  plaintiff,  and  then  all  those  given 
for  defendant,  instead  of  reading  an  instruction  for  plaintiff 
and  then  an  instruction  on  behalf  of  defendant,  alternately,  as 
was  done  by  the  court  in  this  case;  but  we  discover  nothing  to 
justify  even  criticism  in  the  conversation  complained  of. 

The  13th  error  assigned  is,  entering  judgment  on  the  ver- 
dict, and  the  14th  that  the  verdict  of  the  jury  was  against  the 
evidence.  These  include  and  cover  all  that  is  material  in  the 
10th,  11th  and  12th  assignments  of  error.  It  is  insisted  under 
these  assignments,  that  the  contract  of  November  7,  1883, 
above  mentioned,  even  if  proven  to  have  been  made,  was 
ultra  vires  and  not  binding  upon  the  county  because  in  the  pro- 
eeedings  to  test  the  validity  of  the  $100,Q00  series  provided 
by  the  contract,  it  was  not  stipulated  the  county  should  be 
party  plaintiff  or  defendant^  but  Kichcson  or  some  otlier  tax- 
payer of  the  county;  and  because  the  contract  provided  for 
the  payment  of  a  contingent  fee  for  professional  services, 
employed  to  defeat  the  collection  of  a  tax  charged  on  a 
State  assessment.  P.  24,  clause  third,  Chap.  34,  Starr  & 
Curtis'  Stat,  provides,  each  county  shall  have  power,  **  to 
make  all  contracts  and  do  all  other  acts  in  relation  to  tlie 
property  and  concerns  of  the  county  necessary  to  the  exercise 
of  its  corporate  powers."  P.  23  provides  that  the  county 
board  can  exercise  the  powers  granted  to  the  county  as  a  body 
corporate  or  politic.  In  the  exercise  of  the  power  "  to  do  all 
other  acts  in  relation  to  the  concerns  of  the  county,"  the  county 
board  could  lawfully  take  steps  to  defeat  the  collection  of  a 
tax  assessed  to  pay  an  apparent,  but  in  fact  an  illegal  debt  of 
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the  connty,  and  procure  a  final  adjudication  declaring  void  and 
invalid  said  bonds,  to  pay  the  interest  upon  which  such  tax 
was  assessed,  and  thereby  relieve  the  taxpayers  of  the  county 
from  an  unjust  and  illegal  burden.  A  contract  made  for  this 
purpose  was  within  the  object  and  spirit  of  the  statute,  and  we 
see  no  good  reason  to  hold  the  mode  adopted  to  test  the  valid- 
ity of  the  bonds,  was  forbidden  by  law,  or  was  improper. 

'^  A  thing  which  is  within  the  object,  spirit  and  meaning 
of  the  statute,  is  as  much  within  the  statute,  as  if  it  were 
within  the  letter."     Potter's  Dwarrison  Stat,  179. 

Holding  this  contract  not  invalid,  or  against  public  policy, 
we  would  not  disturb  the  verdict  of  the  jury  had  they  been 
properly  instructed.  But  there  was  a  conflict  of  evidence  as 
to  the  fact  whether  or  not  the  contract  of  November  7, 
1S83,  was  made,  and  by  plaintiffs'  fourth  instruction  the  jury 
were  informed,  "  If  you  believe  from  the  evidence  that  the 
Supreme  Court  of  the  United  States  passed  upon  the  validijty 
of  a  part  of  the  one  hundred  and  forty-nine  bonds  mentioned 
in  this  suit,  and  held  the  same  to  be  invalid,  then  the  validity 
of  all  of  said  series  of  bonds,  and  the  liability  of  said  county 
for  their  payment  has  been  tested,  and  you  should  find  for 
the  plaintiffs  in  this  suit,  in  such  an  amount  as  you  may 
believe  is  warranted  by  the  evidence." 

This  instruction  ignored  the  question  of  fact,  the  making 
of  the  said  contract  and  in  effect  informed  the  jury,  plaintiffs 
can  recover  if  the  United  States  Supreme  Court  declared  the 
nine  bonds  of  the  $49,000  series  invalid,  even  if  no  contract 
was  made  between  the  parties  on  November  7,  1883,  as 
claimed.  This  instruction  was  probably  based  upon  the 
theory  that  the  authority  to  issue  both  series  of  bonds  rested 
upon  the  same  vote,  and  they  were  issued  on  the  same  day 
and  under  the  same  conditions  and  circumstances;  hence,  if 
any  part  of  either  series  were  declared  void  by  said  court 
because  of  tlie  non-performance  of  some  conditions  prece- 
dent by  the  railroad  company,  the  balance,  being  subject  to 
the  same  objection,  were  necessarily  void,  and  appellees  hav- 
ing appeared  on  behalf  of  the  county  and  filed  a  brief  and 
rendered  services  in  the  Supreme  Court  of  the  United  States 
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in  the  cinse  \u  which  said  nine  bonds  were  adjudged  void, 
became  thereby  entitled  to  additional  compensation,  because 
t/i£  effect  of  the  di^cision  was  to  declare  all  the  bonds  of  both 
series  bad. 

This  theory  we  are  not  prepared  to  adopt,  nor  can  we  hold 
apj>e11ees  were  entitled  to  recover  anything  in  tliis  suit  under 
the  written  contract  of  May  22,  1880;  but  as  before  said,  their 
right  to  recover  rests  upon  the  alleged  contract  of  November 
7,  1883. 

The  court  erred  in  modifying,  and  as  modified,  giving  the 

jury,  defendants'  third  instruction.     We  do  not  undei-stand 

the  law  to  be  as  there  declared,  that  county  boards,  in  the 

al>sence  of  any  contract,  can  lawfully  pay  out  county  funds 

for  liafjilities  incurred  hy  private  individuals^  where   it  is 

shown  by  the  evidence,  "the  matter  about  which  the  private 

individual  incurred  such  liabilities,  inures  to  the  benefit  of  the 

people  of  the  county  represented  by  its  county  board."     For 

the  error  in  giving  the  fourth  instruction   for'  plaintiffs,  and 

the  defendants'  third  instruction  as  modified,  the  judgment  is 

reversed  and  the  cause  remanded. 

Reversed  and  rernanded. 


John  Dunn 

V. 

Joseph  T.  Weir  et  al, 

Fra udu lent  Con veyan ees — Evidence, 

The  fact  that  the  transaction  is  nnbnsinem-like  in  not  mflScient  to  establish 
fraud  in  a  conveyance,  in  the  face  of  the  testimony  of  credible  witnesses  as  to 
the  bona  /ides. 

[Opinion  filed  June  15, 1889.] 

Appeal  from  the  Circuit  Court  of  Eandolph  County;  the 
Hon.  Geo.  W.  Wall,  Judge,  presiding^ 
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Messrs.  H.  Clay  Hobneb  and  T.  F.  Alexander,  for 
appellant. 

Messrs.  E.  F.  Goddabd  and  A.  G.  Gordon,  for  appellees. 

Keeyes,  J.  This  is  a  suit  in  chancerv,  in  which  appellant, 
complainant  in  the  court  below,  seeks  to  set  aside  as  fraudu- 
lent a  certain  chattel  mortgage  executed  by  appellee  Joseph 
T.  Weir  to  J.  J.  Borders,  and  subject  the  property  covered  by 
the  mortgage  to  the  payment  of  a  debt  of  $500  which  appel- 
lant had  been  compelled  to  pay  as  security  for  appellee  Joseph 
T.  Weir. 

The  facts  relied  upon  to  support  the  allegations  of  the  bill 
are  the  same  as  in  the  case  of  The  Aultman  &  Taylor  Com- 
pany V.  Weir  et  al.,  decided  at  the  present  term,  so  far  as  they 
relate  to  the  chattel  mortgage. 

It  is  shown  that  Joseph  T.  Weir  was  considerably  in  debt 
in  August,  18S5,  when  he  applied  to  J.  J.  Borders  fdr  a  loan 
of  $8,000.  He  made  his  note  to  Bordei-s  for  $8,000  and 
seemed  the  same  by  a  chattel  mortgage  on  substantially  all 
liis  personal  property,  consisting  of  wheat  in  stack,  oats,  grow- 
ing corn,  hay,  some  thirty  head  of  horses,  fifty  cattle,  fifty 
sheep,  thirty  hogs  and  a  large  lot  of  farming  implements. 

Borders  in  speaking  of  this  loan  says  that  Weir  came  to 
him  with  the  statement  that  some  of  his  creditors  were  about 
to  press  payment  of  their  claims,  and  wanted  to  negotiate  a 
loan  of  $8,000  and  secure  the  same  by  ajmortgage  upon  his 
personal  ])roperty.  Weir  represented  his  real  estate  as  all 
under  mortgage  and  he  expected  with  the  money  borrowed 
to  take  up  most  of  the  real  estate  mortgages  held  against  him. 
After  the  note  and  mortgage  were  drawn  up,  Weir  concluded 
he  could  get  through  the  pressure  of  debts  against  him  with 
$6,000.  It  was  further  agreed  that  as  soon  as  the  real  estate 
nlortgages  which  Wier  was  to  pay  out  of  the  money  he  was 
about  to  borrow  from  Borders  were  released  he  would  give 
Borders  a  real  estate  mortgage  in  lieu  of  the  chattel  mort- 
gage. Borders  agreed  that  when  this  change  was  eflFected  in 
the  security,  he  would  let  Weir  have  the  remaining  $2,000  if 
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he  could,  conveniently,  and  Weir  still  needed  it.  .  Borders  fj^ve 
liis  check  on  the  bank  of  J.  J.  Borders  &  Son  for  $6,000, 
which  the  son  sweara  he  paid  in  cnrrency  to  Weir.  Soon 
after  this  transaction  J.  J.  Borders  fonnd  oat  that  Weir's 
indebtedness  was  innch  larger  than  he  had  represented,  and 
that  some  of  his  creditors  bad  put  their  claims  in  suit  against 
Weir.  He  also  ascertained  that  Weir  had  disposed  of  a  con- 
siderable portion  of  the  property  embraced  in  the  chattel 
mortgage  to  persons  to  whom  he  claimed  he  was  indebted- 
Feeling  himself  unsafe  in  tiiis  condition,  he  took  possession  of 
such  of  the  mortgaged  property  as  he  could  find  and  sold  it 
realizing  from  the  sale  and  from  some  of  the  property  which 
Weir  himself  had  sold,  about  $2,758. 

In  September,  1886,  after  the  chattel  mortgage  sale,  Borders 
and  Weir  had  a  settlement  and  Weir  paid  Borders  the  balance 
due  him  on  the  loan  of  $6,000,  and  Borders  surrendered  to 
Weir  the  note  and  chattel  mortgage. 

It  further  appears  that  after  Weir  drew  the  money  on  the 
$6,000  check — some  time  after — he  brought  back  to  the  bank 
a  sealed  package  which  he  said  contained  $6,<>00,  which  he 
}ef t  as  a  special  deposit  with  the  bank  until  September  11, 
1886,  when  he  withdrew  the  special  deposit  and  from  the 
money  contained  in  the  package  he  paid  J.  J.  Borders  the 
balance  due  him  on  the  $6,000  loan.  These  facts  are  sworn  to 
by  the  Borders.     There  is  no  testimony  that  contradicts  this. 

It  is  argued  with  great  earnestness  that  this  transaction,  as 
detailed  by  the  Borders,  is  not  a  business  one,  done  in  the 
way  that  such  business  men  as  the  Bordere  would  conduct  a 
business  matter  of  this  kind  imder  the  circumstances;  that  it 
would  have  been  much  safer  and  more  business-like  for 
Borders,  if  he  wanted  to  lielp  Weir  in  his  financial  difficulty, 
to  have  taken  up,  by  assignment  to  himself,  the  real  estate 
mortgages  about  to  be  foreclosed,  than  to  have  risked  his  money 
upon  the  uncertain  security  of  a  chattel  mortgage.  There 
is  force  in  this  argument,  but  it  would  hardly  be  a  safe  practice 
to  ignore  the  testimony  of  unim peached  witnesses  because 
what  they  say  they  did  in  a  business  transaction  may  not 
appear  to  be  the  wisest  and  safest  thing  to  do,  under  the 
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circnmstauces.  Facts  attested  by  the  oath  of  credible  wit- 
nesses must  stand  even  in  the  face  of  a  clear  and  forcible 
ar^nment^  that,  judging  by  the  ordinary  course  of  business 
affairs,  the  fact  should  have  been  different  from  what  it  is 
sworn  to  be. 

The  fact  that  the  mortgage  was  for  $8,000  and  only  $6,000 
received  by  the  mortgagor,  is  explained  by  the  testimony,  so 
as  not  to  taint  the  transaction  with  fraud. 

The  decree  of  the  Circuit  Court  is  afiu-med. 

Decree  affirmed. 


The  Aultman  and  Taylor  Company  et  al. 

V. 

Joseph  T.  Weir  et  al. 

Fraudulent  Conveyances— Creditor'* a  Bill — Fraud  on  Grantor^s  Pari 
On  ly — Evidence. 

1.  A  conveyance  will  not  be  set  aside  on  suit  by  creditors,  for  fraud  on 
the  grantor^s  part  only. 

2.  To  prove  fraud,  the  evidence  must  be  clear  and  cogent,  and  leave  the 
mind  satisfied. 

[Opinion  filed  June  15,  1889.] 

Appeal  from  the  Circuit  Court  of  Randolph  County;  the 
Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Messrs.  H.  Clay  Hobnsb  and  T.  F.  Alexandeb,  for  appel- 
lants. 

Messrs.  R.  F.  Qoddabd  and  A.  G.  Gordon,  for  appellees. 

Fraud  of  grantors  alone  is  not  suflScient  to  justify  a  court 
in  setting  aside  the  conveyance.  Grant  v.  Bennett,  96  111. 
513;  Hatch  v.  Jordan,  74  111.  314;  Dickerson  v.  Evans,  84 
111.  451. 

» 

Fraud  must  be  clearly  proved.     Something  more  than  mere 
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suspicions  are  required  to  prove  an  allegation  of  fraud.  The 
evidence  must  be  clear  and  cogent,  and  must  leave  the  mind 
well  satislied  that  the  charge  is  true.  Shinn  v.  Shinn,  91  111. 
478. 

It  must  be  the  intent  of  both  parties  to  a  conveyance  to 
practice  a  fraud,  in  order  to  render  it  void.  Ewing  v.  Kunkle, 
20  111.  448;  Herkelrath  v.  Stookey,  63  III.  486;  Hessing  v. 
McClObkey,  37  111.  342. 

An  innocent  purchaser  from  a  person  holding  under  a  fraud- 
ulent conveyance  is  not  affected  by  such  fraud  unless  he  has 
notice  of  such  fraud.  S.  &  C.  Statute,  Chap.  59,  Sec.  5;  Spicer 
V.  Robinson,  73  111.  519;  Gavagan  v.  Bryant,  83  111.  376;  Brad- 
ley V.  Luce,  99  111.  234. 

Beeves,  J.  Appellants  filed  their  bill  in  chancery  seeking 
to  set  aside  certain  alleged  fraudulent  conveyances  and  mort- 
gages and  subject  certain  lands  and  personal  property  to  the 
])ayuieut  of  a  debt  owing  by  Joseph  T.  Weir  and  William 
Weir  to  aj)pcllanta. 

The  facts  developed  by  the  testimony  were  very  numerous 
and  we  regret  to  eay  that  the  abstract  furnished  by  appel- 
lants did  not  disclose  all  the  material  facts,  and  some  of  the 
testimony  was  inaccurately  stated,  so  we  were  compelled  to 
resort  to  the  voluminous  record  of  over  250  pages  as  the  only 
reliable  statement  of  all  the  facts  of  the  case.  This  imposed 
upon  the  court  great  labor,  which  would  not  have  been 
required  had  the  abstract  been  such  as  the  rules  of  this  court 
require.  After  a  careful  examination  of  all  the  facts  dis- 
closed by  the  record,  we  have  reached  the  conclusion  that  the 
allegations  of  fraud  contained  in  the  bill  are  not  sustained,  and 
that  the  Circuit  Court  properly  dismissed  the  bill. 

We  do  not  think  it  necessary  to  go  into  the  facts  of  the 
case  in  detail.  To  do  so  would  extend  this  opinion  to  an 
unreasonable  length. 

It  is  conceded  that  fraud  upon  the  part  of  the  grantor  alone 
will  not  justify  a  court  of  chancery  in  setting  aside  a  convey- 

■ 

ance. 

We  do  not  consider  that  the  evidence  establishes  fraud  on 
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the  part  of  the  grantees  in  the  conveyances  wliich  the  bill 
Becks  to  set  aside  as  fraudulent.  Many  isolated  facts  may  be 
found  in  the  record,  which,  considered  alone  and  disconnected 
from  the  other  facts  proven  in  the  case,  would  tend  to  excite 
a  suspicion  of  fraud,  but  when  all  the  facts  of  the  case  are 
considered  togetiier  we  do  not  find  that  fraud  upon  .the  part 
of  tlie  grantees  is  proven.  Fraud  must  be  clearly  proved. 
Something  more  than  mere  suspicion  is  required  to  prove 
an  allegation  of  fraud.  The  evidence  must  be  clear  and 
cogent  and  must  leave  the  mind  satisfied  that  the  charge  is 
true.     Shinn  v.  Shinn,  91  111.  478. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


William  HaiIding 

V. 

The  People  of  the  State  of  Illinois,  for  use,  etc. 

Paupers — Action  for  Bringing  into  the  County — Evidence, 

In  an  action  under  Sec.  13.  Chap.  107,  R.  S.,  for  brinpring  a  pauper  inta 
the  county,  this  court,  on  the  evidence,  reverses  a  judgment  for  plaintiff. 

[Opinion  filed  June  15,  1889.] 

Appeal  from  the  Circuit  Court  of  St.  Claii*  County;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  Marshall  W.  Weir,  for  appellant 

Mr.  M.  W.  ScHAEFER,  State's  Attorney,  for  appellees. 

Reeves,  J.  In  the  autumn  of  1873,  Henry  Harding,  then 
a  lad  of  about  fourteen  yeans  of  age,  came  to  St.  Clair  county 
from  England.  His  parents  were  dead,  and  he  had  one  brother 
and  a  sistor  living  in  St.  Clair  county.     Later,  two  other  broth- 
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ere  came  from  Eug'and  and  settled  in  St  Clair  conntj.  When 
Henry  arrived  in  this  country  he  went  to  work  with  his 
brother  in  the  coal  mines,  and  continued  to  work  with  him 
nntil  his  brother  was  killed,  in  1879.  Henry  was  subject  to 
epilepsy,  and,  as  he  grew  older,  the  infirmity  increased.  On 
account  of  his  condition  it  was  found  diiiicult,  after  his  broth- 
er's death,  to  get  any  one  to  work  witli  him  ;  but  his  friends 
succeeded  in  keeping  him  at  work  a  good  part  of  the  time  for 
nearly  two  years,  and  thos  he  was  able  to  earn  his  livelihood. 
By  that  time  his  condition  liad  become  so  bad  that  no  one 
could  be  found  that  was  willing  to  work  with  him,  and  he  was 
wholly  incompetent  to  work  alone.  He  continued  to  live  witli 
his  brother's  widow  after  his  brother's  death ;  but  she  was 
poor,  and  some  assistance  was  afforded  her  by  the  county  on 
account  of  her  care  of  Henry. 

The  appellant's  family  removed  from  St.  Clair  county  to 
Dakota  in  1880  or  1881.  At  that  time,  or  soon  after,  Henry 
went  to  Dakota,  where  he  remained  several  yeai-s.  TVhile 
there,  it  apj^ears  that  he  was  with  the  family  of  appellant. 
The  proof  conclusively  shows  that  when  Henry  left  St.  Clair 
'  county  he  was  without  means  of  support,  and  wholly  unable 
to  earn  his  living.  Some  time  in  the  year  1887  Henry  re- 
turned to  St.  Clair  county,  and  was  in  such  condition  that  he 
became  a  county  charge. 

This  suit  was  instituted  to  recover  from  appellant  the  statu- 
tory penalty  for  bringing  a  pauper  into  St  Clair  county,  as 
provided  by  Sec.  13,  Chap.  107  of  the  Revised  Statutes,  and 
there  was  a  verdict  and  judgment  against  appellant,  from 
which  he  prosecutes  this  appeal. 

The  conclusion  we  have  reached  in  the  case  does  not 
involve  the  question,  so  ably  and  elaborately  argued  by  coun- 
sel, as  to  how  the  residence  of  a  pauper  is  gained  or  lost  We 
do  not  think  that  the  evidence  which  we  find  in  the  bill  of 
exceptions  is  sufficient  to  establish  the  fact  that  appellant 
brought  the  pauper,  Henry  Harding,  into  St  Clair  county. 
We  summarize  the  testimony  on  this  point 

Henry  Abend,  overseer  of  poor  of  the  .town,  testifies  that 
he  was  called  upon  officially  and  asked  to  send  Hem*y  Hard- 
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ing  to  the  poor  farm:  "I  examined  him  and  found  that  he 
had  been  brought  here  from  Dakota  by  Mr.  Harding's  folks; 
BO  it  was  stated  to  me.  At  least  Harding's  folks  had  brought 
Iiim  here  and  left  him." 

Tliis  testiiQony,  so  far  as  it  stated  what  was  told  witness  by 
others,  was  objected  to  by  appellant's  counsel. 

'*  Q.  Did  you  have  any  conversation  with  Mr.  William 
Harding,  the  defendant), 

"  A.     Yes,  sir. 

"  Q.     What  did  Mr.  Harding  say,  if  anything? 

"  A.  Well,  Mr.  Seifert  and  I  went  out  to  speak  to  Mr. 
Harding  about  the  matter,  and  he  gave  us  to  understand  that 
he  had  nothing  to  do  with  the  matter. 

"  Q.  What  did  he  say,  if  anything,  about  who  brought 
him  here  ? 

"  A.  I  heard  him  state  twice  before  on  the  witness  stand 
that  his  wife  brought  him  here. 

"  Mr.  Weir :    No,  you  did  not  hear  him  say  that. 

"Witness:  He  said  he  would  not  go  back  on  anything 
his  wife  done — that  is  my  understanding  of  what  he  said." 

Mr.  M.  F.  Seifert  testified  that  he  had  a  conversation 
with  William  Harding  about  Henry's  return  from  Dakota. 

"Q.  I  will  ask  you  what  he  said,  if  anything,  about 
that? 

"A.  Well,  as  near  as  I  can  get  at  it,  Mr.  Harding  said  liis 
wife  brought  him  down. 

«Q.     Who  said  that? 

"  A.     That  was  said ! 

"Mr.  Weir:  Some  one  said  it,  but  Mr.  Harding  did  not 
say  whether  she  did  or  not. 

"  Witness:     What  I  said  is  as  near  as  I  can  get  at  it 

"  Q.  Did  you  hear  Mr.  Harding's  testimony  here  at  the 
other  trial  of  this  case? 

"  A.     Yes,  sir. 

"  Q.  Do  you  remember  what  he  testified  then  as  to  .who 
brought  him? 

"  A.  To  the  be?it  of  my  recollection,  he  said  he  did  not 
know  exactly,  who  brought  him.  I  never  understood  Mr. 
Harding  to  admit  that  his  wife  brought  him. 
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J.  T.  Ward  testified :  "  Know  Henry  Harding.  I  know 
when  he  came  back  from  Dakota  on  the  cars.  I  did  not  see 
anybody  with  him.  All  I  know  is  that  I  saw  him  come  ont 
of  tlie  train.  I  met  his  brother  there  at  the  station,  and  he 
told  me  he  was  waiting  for  his  brother,  and  when  train  arrived 
Henry  got  off.     That  is  all  I  know. 

^^Q.     Did  yoa  see  Mrs.  Harding  on  that  train? 

"A.  I  donH  think  I  saw  her  on  that  train,  but  I  saw  her  a 
day  or  two  afterward  in  town.  I  do  not  think  she  got  off  the 
train  that  day." 

We  submit  that  this  evidence  is  insufficient  to  charge  appel- 
lant with  the  statutory  penalty  sought  to  be  enforced  against 
him,  and  for  tliis  reason  the  judgment  of  the  Circuit  Court  is 
reversed  and  the  cause  remanded. 

Heversed  and  Teinand^. 


The  Board  of  Trustees  of  Township  2  N;,  II,  6 
West,  St.  Clair  County,  foe  use,  etc., 

V. 

James  D.  Baker  et  al. 

School  Funds — Loan — Security — Duty  of  Township  Treasurer — Action 
on  Official  Bond, 

1.  If  a  township  treasurer,  acting  on  the  advice  of  members  of  the 
botird  of  directors,  but  against  his  own  judgment,  lends  money  belonging 
to  the  Mchool  fund  on  less  security  than  required  by  the  .statute,  whereby  it 
is  lost,  he  and  the  sureties  on  his  official  bond  are  liable. 

2.  In  an  action  against  the  treasurer  and  his  sureties  for  such  breach,  it  is 
error  to  allow  witnesses  to  testify  that  they  have  never  heard  dissatisfaction 
expressed  as  to  the  security  taken. 

[Opinion  filed  June  15,  1889.] 

Appeal  from  the  Circuit  Conrt  of  St  Clair  Countyj  the  Hon, 
Wm.  H.  Snyder,  Judge,  presiding. 

ilr.  W.  C.  KuEFFNEB,  for  appellants. 
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Messrs.   Marshall  W.   Wbib  and    Jambs    M.  Dill,  for 
appellees. 

Green,  P.  J.  This  cas9  was  once  before  ns  npon  the  ques- 
tion of  the  sufBciencj  of  a  plea  to  which  plaintiff  demurred. 
The  demurrer  was  overruled  below,  but  this  court  held  the 
plea  bad  and  reversed  the  judgment.  The  case  is  reported  in 
24  111.  App.  231,  and  practically  the  same  question  there  dis- 
cussed is  now  presented,  viz.,  the  duty  and  liability  of  Baker 
as  township  treasurer  in  loaning  money  belonging  to  the  school 
fund  in  a  sum  exceeding  $100.  We  adhere  to  what  is  said  in 
the  opinion  upon  that  question.  "The  amount  o(  security  is 
proscribed,  viz.,  double  in  value  to  the  amount  loaned."  '  If 
at  the  time  Baker  made  the  loan  he  acted  in  good  faith  a9id 
with  due  caution  and  circuvnapection^  and  acting  on  his  oxon 
judgment  and  information  believed  that  the  mortgaged  prem- 
ises were  of  double  the  value  of  the  loan,  he  would  not  be 
liable.  Tlie  rule  and  doctrine  embodied  in  the  language 
quoted,  finds  support  in  decisions  of  our  Supreme  Court,  in 
cases  similar  to  this,  wherein  the  duty  of  officers  in  taking 
Bccnrity  is  fully  explained  and  defined,  and  also  the  acts  and 
omissions  of  the  ofiicer  with  respect  thereto,  which  create 
liability  upon  his  official  bond.  In  People  v.  Haines,  6  Gilm. 
.538,  it  appeared  the  school  commissioner  loaned  the  money 
for  a  longer  period  than  one  year,  and  took  as  securitj'  for  the 
loan  a  mortgage  on  land  to  which  the  mortgagor  had  no 
tide.  The  court  say,  the  intention  of  the  law  is,  and  so  it  is 
c.\prc8.sly  declared,  that  all  sums  loaned  for  a  longer  term  than 
one  year,  shall  be  secured  by  a  mortgage  upon  real  estate  of 
value  to  double  the  amount  of  the  loan,  and  further  say,  the 
loan  was  made  to  the  borrower  by  the  commissioner  in  pal- 
pable violation  of  his  official  duty.  It  was  for  a  longer*  period 
than  one  year,  «nd  a  mortgage  was  taken  upon  a  lot  to  which 
the  mortgagor  never  had  the  shadow  of  a  title,  which,  if  the 
commiesioner  did  not  know,  he  miglit  have  known  with  the 
least  attention;  and  it  is  also  said  in  the  opinion,  if  the  com- 
missioner by  the  use  of  due  caution  could  have  ascertained 
the  fact  from  the  public  records,  or  any  other  accessible  source 
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of  informatiuD,  he  has  violated  the  law,  and  is  at  once  liable 
upon  his  bond.  »  »  »  ff  the  commissioner  acts  in  ^ood 
faith  and  with  dne  caution  and  circumspection,  then  he  does 
his  duty  and  incurs  no  responsibilitj;  but  if  he  loans  the 
money  in  bad  faith,  or  without  such  care  and  circumspection, 
then  he  diverts  and  misappropriates  it,  and  is  responsible  at 
once  for  the  full  amount  thus  misappropriated. 

This  case  has  been  cited  and  approved  in  County  of  Green 
V.  Bledsoe,  12  III.  267,  and  The  People  v.  Core,  85  111.  248. 

The  record  in  the  case  at  bar  clearly  discloses  these  fact:  : 
that  Baker,  as  township  treasurer,  gave  his  official  bond  in  the 
form  prescribed  by  the  statute,  with  the  other  defendants  as 
sureties,  and  while-  such  treasurer,  on  November  28,  ISSl, 
loaned  $3,500  of  the  money  belonging  to  the  school  fund  to 
Silas  Smith  as  averred,  taking  as  security  a  mortgage  upon 
land  in  Silver  Creek  bottom,  subject  to  overflow,  and  not  then 
worth  more  than  the  sum  loaned.  The  debt  was  not  paid; 
the  mortgage  was  foreclosed.  By  .the  decree  $3,680.83  was 
found  to  be  due  and  unpaid,  and  under  it  the  land  was  sold  for 
$2,500,  leaving  a  balance  of  $1,000  principal  and  also  interest 
and  costs  unpaid.  But  notwithstanding  the  fact  that  a  loss 
was  thus  sustained,  by  reason  of  the  insufficient  value  of  the 
land  mortgaged,  and  the  further  fact  that  at  the  time  the  loan 
was  made  the  value  of  the  land  was  less  than  double  the  sum 
loaned,  it  is  insisted  on  behalf  of  appellees  that  it  does  not 
necessarily  follow  that  Baker  and  his  sureties  became  liable  for 
this  loss;  and  for  the  reason  that  Baker  having  complied  sub- 
stantially with  the  requirements  of  the  statute  in  taking  the  se- 
curity he  did,  and  performed  his  duty  in  this  regard  as  defined 
by  the  Supreme  Court,  ho  and  his  sureties  are  not  liable  for 
the  loss  so  sustained.  That  court  holds  the  provision  of  the 
statute  fixing  the  amount  of  the  security  is  complied  with  by 
the  officer  loaning  the  money,  if,  acting  on  his  ow7i  judgmerU 
and  information,  and  in  good  faith,  he  loans  the  money,  fc^f<?w- 
ing  at  the  time,  the  land  mortgaged  is  in  value  double  the 
amount  of  the  loan;  but  the  condition  is  added,  he  must  act 
with  due  caution  and  eircums))ection  and  must  avail  himself 
of  sources  of  information  accessible  to  him  to  aid  in  arriving 
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at  a  correct  estimate  of  tbe  value  of  tlie  land  offered  as  secu- 
rity. It  appears  by  the  record  that  Baker  at  the  time  lie 
loaned,  the  money  did  not  believe  the  land  mortgaged  was 
worth  double  the  amount  of  the  loan,  and  by  a  preponder- 
ance of  the  evidence  it  also  appears  he  believed  at  that 
time,  that  the  security  was  not  even  sufficient,  and  so 
informed  the  three  directors  who  urged  him  to  loan  the 
money;  but,  as  he  says  in  his  tiistimony,  relying  on  the  judg- 
ment of  Brown,  and  the  opinion  he  and  the  two  other  direct- 
ors expressed,  that  the  security  was  ample,  he  suffered  his 
own  opinion  to  be  overruled,  and  evidently  did  7iot  act  on  his 
oton  judgment  as  to  the  value  of  the  land  in  loaning  this 
money,  nor  did  he  act  with  due  care  and  circumspection,  and 
avail  himself  of  the  sources  of  information  accessible  to  him. 
At  the  time  he  took  the  security  he  lived  within  two  miles 
of  the  land;  he  had  heard  that  land  in  tlie  creek  bottom  was 
subject  to  overflow;  he  had  formed  an  opinion  that  the  security 
offered  was  insufficient,  yet  he  testifies  he  never  went  onto  the 
mortgaged  premises,  or  examined  the  same,  or  inquired  of 
any  person  living  in  the  vicinity  of  the  land  as  to  its  character 
or  value,  but,  as  he  admits,  he  relied  entirely  on  the  judgment 
and  opinion  of  the  three  directors,  opposed  as  it  was  to  his 
own,  and  made  no  further  inquiry.  Had  he  inquired  of  those 
likely  to  know,  many  of  whom  testified  on  the  trial  and 
resided  in  the  vicinity  of  the  land  mortgaged,  he  would  have 
been  informed  of  its  quality  and  real  value  and  would  have 
learned  it  was  insufficient  security  for  the  loan.  We  can  not 
hold,  in  view  of  all  the  facts,  that  Baker  complied  with  the 
law  and  performed  the  duty  required  of  him  in  loaning  the 
money  and  taking  the  security  for  tlie  loan,  but  find  from  the 
evidence  he  failed  to  do  his  duty  and  negligently  took  insuffi- 
cient security,  and  thereby  a  loss  accrued  for  which  he  and  his 
sureties  are  legally  liable  upon  his  official  bond.  The  court 
below  erred  in  permitting  witnesses  to  testify  they  never 
heard  any  dissatisfaction  expressed  in  regard  to  the  loan  by 
any  person.  Such  evidence  might  mislead,  but  could  not 
enlighten  the  jury.  Several  of  the  instructions  given  for  the 
defendants  are  obnoxious  to  serious  objection  in  omitting  the 
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element  of  due  caution  and  circumspection  necessary  to  tlw 
full  performance  of  the  duty  required  of  the  townsliip  treaf 
urer.  The  Circuit  Court  erred  in  giving  these  instruction 
and  in  admitting  the  improper  OA^idence  mantioned.  It  was 
error  to  overrule  the  motion  for  a  new  trial  made  by  plaintiff 
and  to  enter  judgment  on  the  verdict.  For  these  errors  the 
judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remarhded. 


John  Mason 

V. 

John  H.  H alley. 


Payment  on  Behalf  of  Another — Question  for  the  Jury, 

In  an  action  for  money  paid  on  behalf  of  another,  this  '  to 

interfere  with  a  verdict  for  plaintiff. 

[Opinion  filed  June  15,  1889.] 

Appeal  from  the  Circuit  Court  of  Jasper  Co 
Hon.  Wm.  C.  Jones,  Judge,  presiding. 

Messrs.  Gibson  &  Johnson,  for  appellant 

Mr.  John  H.  Halley,  pro  se. 

Reeves,  J.  Tliis  action  was  brought  to  recover  moL 
which  plaintiS  claims  he  had  paid  for  defendant  It  is  ni 
necessary  to  detail  the  facts  out  of  which  the  claim  arose. 
The  evidence  in  the  case  was  conflicting  and  contradictory  as 
to  the  facts  involved.  The  case  was  submitted  to  a  jury  with- 
out instructions,  and  a  verdict  was  found  for  the  plaintiff.  A 
motion  for  a  new  trial  was  overruled,  and  a  judgment  rendered 
for  plaintiff  for  $330.88,  from  which  this  appeal  is  prosecuted. 
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The  whole  case  turns  on  a  question  of  fact.  If  the  jury 
believed  the  testimony  of  plaintiff,  their  verdict  was  right;  if 
the  testimony  of  the  defendant  and  his  witnesses  had  been 
received  by  the  jury  as  fully  disclosing  the  facts  involved  in 
the  controversy,  the  verdict  should  have  been  for  thedefendant. 

Under  the  recognized  rule  applicable  to  such  a  case,  we  can 
not  disturb  the  verdict. 

The  legal  questions  raised  by  appellant  should  not,  in  our 
judgment,  invalidate  the  verdict.  Under  plaintiff's  testimony 
defendant  was  liable  to  pay  his  share  of  the  loss,  if  any  was 
sustained,  and  this  liability,  in  law,  was  to  the  person  who 
actually  suffered  the  loss — who  paid  the  money  on  account  of 
the  loss.     This  person  was  the  plaintiff. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Frederick  L.  Baltz 

V. 

Daniel  Muskopf  et  al. 
William  Baltz 

V. 

Same. 


Husband  and  Wife — Earnings  qf  Wife— Evidence— Harmless  Error — 
Wills. 

1.  Where  a  married  woman  takes  a  person  into  her  home  and  herself 
supports  and  cares  for  her  under  the  provision  in  a  will  that  for  doing  so 
she  shall  have  such  person's  share  in  the  estate,  she  and  not  her  husband  is 
entitled  to  the  compensation. 

2.  The  exclusion  of  competent  testimony  which  could  not  have  changed 
the  result,  is  not  reversible  error. 

[Opinion  filed  June  13,  1890.] 
Tob  zxxrv  40 
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Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon,  William  H.  Sntder,  Judge,  presiding. 

Mr.  James  M.  Hat,  for  Daniel  Muskopf. 

Messrs.  Turner  &  Holder,  for  Louisa  Merkel. 

Phillips,  J.  Frederick  L.  Baltz  filed  a  bill  of  interpleader 
making  Daniel* Muskopf,  Louisa  Merkel  and  Cornelius  Merkel 
administrators  of  Margaret  Muskopf,  defendants,  alleging  he 
was  indebted  on  a  certain  note,  and  asking  that  defendants 
interplead,  and  that  the  court  should  determine  to  whom  same 
should  be  paid,  and  that  he  is  willing  to  ])ay  same  to  whoever 
is  entitled  thereto,  and  offers  to  bring  the  money  into  court; 
and  alleging  further  that  each  of  said  defendants  claimed  the 
same,  \yilliam  Baltz  tiled  a  similar  bill  of  interpleader  mak- 
ing same  defendants  and  similar  averments.  These  causes 
were  consolidated,  and  on  hearing,  the  court  decreed  that 
William  Baltz  pay  into  court  for  the  defendant  Louisa  Mer- 
kel, $1,234:.22,  and  that  Frederick  L.  Baltz  |;ay  into  court  for 
the  defendant  Louisa  Merkel,  the  sum  of  $1,166.40.  Fred- 
erick and  William  Baltz  each  ])aid  into  court  the  amounts  by 
them  respectively  ordered  to  be  paid,  whereupon  they  were 
discharged.  Daniel  Muskopf  brings  the  cause  to  this  court  by 
appeal. 

The  errors  assigned  are  in  directing  the  money  to  be  paid 
into  court  for  Louisa  Merkel  and  in  the  admission  and  exclu- 
sion of  testimony. 

It  appears  that  Dorothea  Baltz  died  testate,  March  15, 
1866.  Her  will  was  probated,  but  no  administration  was 
ever  had  upon  her  estate.  The  executors  of  her  will  never 
qualified.  Her  heire  were  all  of  age  and  divided  her  property 
among  themselves,  as  directed  by  the  will.  This  controversy 
arises  out  of  the  share  received  by  Margaret  Baltz.  She 
received  a  specific  legacy  of  $500  and  her  share  of  the  estate 
outside  of  the  legacy,  $750.  William  Baltz  borrowed  from 
his  sister,  Margaret,  Iier  legacy  of  $500  and  gVLve  her  his  note, 
dated  January  19,  1871,  for  that  amount,  payable  to  her  or 
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bearer,  two  years  after  that  date,  with  interest  from  date 
at  the  rate  of  ei^ht  per  cent  per  annum.  Frederick  Baltz 
bought  all  bis  brother's  and  sister's  interest  in  the  real 
estate  of  their  mother,  and  gave  Margaret  Baltz  his  note  for 
her  share,  amounting  to  $750.  Margaret  Baltz  was  an 
invalid,  and  the  will  of  Dorothea  Baltz  contained  a  provision, 
**  that  who  will  take  charge  of  Margaretha  Baltz,  shall  treat 
her  well  and  decently,  and  give  her  lodging,  clothing  and 
boarding,  and,  if  necessary,  medical  treatment  and  medicine, 
shall,  in  coitsideration  thereof,  have  all  the  property  of  the  said 
invalid.  But  in  case  such  invalid  can  not  remain  with  the  one 
who  has  so  taken  care  of  her,  or  in  case  the  one  that  has  taken 
care  of  her,  can  not  keep  her,  then  he  shall  have  a  propor- 
tionate and  reasonable  compensation  and  the  invalid  brought 
back  to  some  other  place.  The  property  of  said  invalid 
shall  be  loaned  out  at  interest  on  good  security,  and  the 
interest  shall  be  applied  in  behalf  of  said  invalid,  and  what- 
ever she  does  not  use  in  each  year  shall  be  paid  to  the  one  so 
taking  care  of  said  invalid." 

On  th.e  death  of  Dorothea,  Margaretha  was  taken  to  the 
house  occupied  by  Daniel  Muskopf  and  wife,  where  she  resided 
until  her  death,  on  February  15, 1882.  Christine  Muskopf,  the 
wife  of  Daniel  Muskopf,  was  a  sister  of  Margaret  and  had  been 
twice  married  prior  to  her  marriage  with  Daniel  Muskopf,  and 
at  the  time  of  her  marriage  to  Daniel  was  possessed  of  both 
real  and  personal  property  and  subsequently  by  devise  from 
Dorothea  received  $750.  Christine  died  September  12, 1888, 
leaving  surviving  her  husband,  Daniel  Muskopf,  and  an  only 
child,  Louisa  Merkcl,  a  daughter  by  a  former  husband.  The 
husband  and  wife,  each  by  their  labor,  aided  in  providing  for 
the  expense  of  the  family,  and  the  evidence  shows  that  Cliris- 
tine  alone  paid  for  medical  services  for  Margiiretand  paid  her 
fuueral  expenses.  There  is  no  evidence  to  show  that  Daniel 
Muskopf  expended  any  money  or  mada  any  provision  for  the 
care  of  Margaret,  save  what  he  provided  for  subsistence,  in 
which  he  was  aided  by  his  wife.  The  fact  that  Margaret  was 
an  invalid  and  much  of  the  time  almost  helpless  and  requiring 
the  care  and  nursing  of  women,  is  shown.     While  under  the 
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Married  Woman's  Act  of  1S61  and  1869,  the  wife  conld  not 
bind  herself  by  a  contract  to  render  services  of  the  character 
here  rendered,  yet  this  is  not  an  executory  but  an  executed 
contract;  and  the  question  as  to  whether  the  wife  could  bind 
lierself  bv  a  contract  does  not  arise  here:  and  the  declaration 
of  the  husband,  if  his  wife  would  take  that  person  he  would 
not  tend  her,  he  would  not  lay  a  hand  on  her,  shown  by  the 
evidence,  does  not  disclose  a  purpose  on  his  part  to  care  for 
and  receive  the  provision  made  by  the  will  of  Dorothea  for 
oaring  for  Margaret.  From  1866  to  1882,  it  appears  that 
Margaret  was  cared  for  by  Christine  Muskopf,  aided  by  her 
daughter  Louisa  Merkel.  The  note  made  by  Frederick  Baltz 
was,  after  the  death  of  Margaret,  on  June  21,  1883,  renewed, 
and  a  note  made  payable  to  Christine  Muskopf.  That  does 
not  appear  to  have  been  done  with  the  knowledge  of  Daniel 
Mu8ko})f,  but  the  fact  that  from  the  death  of  Margaret  in 
1882,  to  the  death  of  Christine  in  1888,  no  claim  was  made  by 
Daniel  Muskopf  for  the  notes  or  for  any  compensation  for 
8ui)port,  was  sufficient  to  authorize  the  inference  that  he  con- 
sented to  Christine  receiving  the  compensation  for  support  of 
Margaret.  The  note  made  by  William  Baltz  was  [payable  to 
Margaret  Baltz  or  bearer.  *  From  the  entire  evidence  in  the 
record  it  authorized  the  finding  by  the  court  that  Christine 
rendered  the  service  and  was  entitled  in  equity  to  the  com- 
pensation. She  became  possessed  of  the  notes  and  claimed  to 
own  them,  and  in  her  lifetime  gave  the  notes  to  her  only 
child,  Louisa  Merkel,  and  delivered  possession  to  lier;  after 
that  time  she  claimed  to  own  them  and  demanded  payment 
of  them.  The  statute  of  limitations  would  soon  bar  the 
collection  of  the  note  made  by  William  Baltz,  and  letters  of 
administration  issued  to  Cornelius  Merkel,  who  sued  for  use 
of  Louisa,  and  up  to  this  time  no  claim  was  made  by  Daniel 
to  these  notes  or  either  of  them.  The  decree  properly  held 
the  money,  in  equity,  was  Louisa  Merkel's. 

The  objection  to  the  ruling  of  the  court  that  Daniel  Mus- 
kopf was  not  a  competent  witness  to  testify  to  acts  done  and 
money  paid  Christine  for  Margaret  Baltz,  is  assigned  as  error. 
Louisa  Merkel  and  Daniel  Muskopf  were  each  offered  as  wit- 
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iicseesand  were  excluded  except  for  matter  occurring  after  the 
death  of  Christine.  The  controversy  is  as  to  who  is  entitled  to 
the  money  due  from  Frederick  and  William  Baltz.  Wliile  we 
hold  that  both  Daniel  and  Louisa  would  be  competent  wit- 
nesses in  this  cause,  to  the  excluded  testimony,  yet  from  a 
careful  examination  of  tlie  record  we  hold  the  testimony  of. 
Daniel  ought  not,  even  if  admitted  as  oflFered,  as  appearing 
in  the  record,. cause  the  decree  to  bo  different,  and  the  error 
is  not  such  as  should  reverse  the  case. 

Judgment  affirmed. 


Sophia  Waggonick  et  al, 

V. 


The  Westchester  Fire  Insurance  Company.  ^  .^g^ 

FW6  Insurance — Conditions  of  Policy — Proof  of  Loss — Waiver — Change 
of  Occupation. 

1.  Denial  of  liability  by  an  insurance  company  or  its  agent  releases  the 
asBured  from  the  necessity  of  making  proofs  of  loss. 

2.  If  an  insurance  policy  provides  that  it  shall  be  avoided  by  an  increase 
of  risk  in  a  change  of  occupation,  **  within  the  knowledge  of  the  assured/' 
it  will  not  be  affected  by  a  change  of  occupation  unknown  to  him. 

[Opinion  filed  June  13,  1890.] 

Appeal  from  the  Circuit  Court  of  White  County;  the  Hon, 
W.  C.  Jones,  Judge,  presiding. 

Messrs.  P.  A.  Peabcb  and  John  M.  Cbebs,  for  appellants. 

Mr.  N.  HoLDEBBY,  for  appellee. 

Reeves,  P.  J.  On  the  8th  day  of  November,  1886,  appel- 
lee issued  its  policy  of  insurance  to  Christoplier  Waggonick, 
bv  which  it  insured  his  one-stury  frame  dwelling  house,  occu- 
pied by  a  tenant,  located  in  the  city  of  Carmi,  for  the  sum  of 
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$600.  Waggonick  died  testate.  By  his  will  he  devised 
said  house  and  the  lot  npon  which  it  stood,  to  appellant  Car- 
oline Ilouk,  subject  to  a  life  estate,  by  the  will  devised  to 
api)ellant  Sophia  Wa^gonick.  On  the  10th  day  of  February, 
18S8,  while  said  policy  was  still  in  force,  the  house  was 
destroyed  by  tire,  and  appellee  declining  to  pay  the  loss,  this 
suit  is  brought  to  recover  the  same.  It  sufficiently  appears 
that  the  loss  exceeded  the  amount  of  the  policy.  The  defense 
offered  by  appellee  is  two-fold.  First,  appellee  claims  that  no 
proof  of  loss  was  furnished  by  the  assured,  as  required  by 
the  policy,  and  second,  that  there  was  such  a  change  in  the 
character  of  the  occtipation,  as  rendered  the  policy  void.  On 
the  7th  day  of  March,  1888,  the  agent  of  appellants  sent  to 
appellee  what  purported  to  be  proofs  of  the  loss  under  the 
policy,  and  the  same  were  received  by  the  company  March 
9th.  On  the  17th  day  of  March,  the  company  wrote  a  letter 
to  the  agent  of  appellants,  pointing  out  certain  defects  in  the 
proofs  sent,  and  in  the  letter  this  statement  was  made:  "Until 
])roof  of  loss  is  made  and  forwarded  to  the  company,  clearly 
showing  the  premises  were  not  used  for  purposes  of  prostitu- 
tion, *  *  *  we  shall  be  obliged  to  deny  all  liability.'' 
Tlie  policy  contained  a  provision  that  "if  the  risk  be  increased 
by  any  change  in  the  occupation  of  the  building  or  premises 
herein  described,  or  by  the  occupation  or  erection  of  adjacent 
buildings,  or  by  any  means  whatever,  loithin  the  knowledge 
of  the  aBsured^'^  the  policy  should  become  void.  It  will  be 
observed  that  only  such  change  in  the  occupation  as  increases 
the  risk  and  is  within  the  knowledge  of  the  assured,  renders' 
the  policy  void. 

It  will  be  further  observed  that  by  one  requirement  of  the 
company  in  its  letters,  appellants  were  called  upon  to  show 
clearly  that  at  the  time  of  the  fire  the  house  was  not  used  for 
purposes  of  prostitution,  without  regard  to  whether  such  use 
was  within  the  knowledge  of  the  assured  or  not;  and  if  it  was 
so  used,  whether  within  the  knowledge  of  the  assured  or  not, 
the  company  denied  all  liability.  Soon  after  the  fire  the  com- 
pany sent  its  adjuster,  Mr.  Reynolds,  t6  examine  int<)  the  case* 
and  we  think  the  evidence  shows  that  at  that  time  he  denied 
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the  liability  of  the  compaDy.  The  evidence  is  conflicting  as 
to  what  he  said  on  that  occasion,  but  upon  the  wiiole  evi- 
dence, both  as  to  what  he  said  and  what  he  did,  according  to 
his  own  testimony,  in  making  a  tender  of  the  premiums  that 
had  been  paid  in  settlement  of  the  loss,  it  seems  to  ns  that  the 
conclasiou  is  well  nigh  irresistible  that  the  adjuster  did  deny 
all  liability  of  the  company  to  make  good  the  loss.  This, 
taken  in  connection  with  the  demand  by  the  company  that  the 
proof  of  loss  should  clearly  show  that  the  house  was  not  used 
for  purposes  of  prostitution,  whether  the  assured  knew  it  or 
not,  or  the  company  would  deny  all  liability,  was  sufficient 
to  release  the  assured  from  making  further  proof  of  loss. 

The  other  defense  is  that  there  was  sucli  a  change  in  the 
character  of  the  occupation  of  the  property  as  rendered  the 
policy  void.  The  house  is  described  in  the  polic}'  as  a  dwell- 
ing house  occupied  by  a  tenant.  The  evidence  shows  that  the 
owners  did  not  live  in  Carmi  and  the  property  was  in  charge 
of  George  Wust,  agent  of  the  owners.  He  leased  the  house 
to  the  tenants  who  occupied  it  at  the  time  of  the  lire,  in  July, 
1887,  for  a  dwelling.  He  testifies  that  he  knew  nothing  of 
the  character  of  the  house  while  in  the  occupation  of  these 
tenants  and  never  heard  until  after  the  fire  that  the  tenants 
were  not  virtuous  people.  The  only  evidence  that  tends  to 
contradict  this  is  that  of  the  city  marshal,  who  says  that 
before  the  fire,  how  long  he  declined  to  say,  he  talked  with 
Wust  abo.it  these  people  and  notified  Wust  of  complaints 
as  to  thc'^house,  and,  as  he  says,  Wust  asked  him  if  he  had  evi- 
dence that  these  people  were  keeping  an  improper  house,  and 
he  told  Wust  he  did  not;  that  all  he  knew  was  the  complaints 
that  had  been  made  to  him;  that  it  had  ^'  been  run  very  quiet; 
the  women  hardly  ever  came  up  town  or  on  the  streets." 
Waiving  the  question  whether  the  change  in  the  occupation 
of  the  house  would  render  the  policy  void,  witliout  proof  that 
the  risk  was  thereby  increased,  it  must  be  conceded  that  under 
the  terms  of  this  policy,  it  must  be  shown  that  such  change 
in  the  occupation  was  known  to  the  assured.  The  evidence 
fails  to  show  this. 

The  instructions  given  for  appellee  made  it  the  duty  of  the 
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jury  to  find  for  defendant,  if  they  found  there  had  been  a 
change  in  the  occupation  of  the  house  from  a  dwelling  to  a 
house  of  prostitution,  whetlier  appellants  knew  it  or  not 
The  language  used  in  this  policy  is  widely  different  from  that 
used  in  the  policy  considered  in  Cedar  Kapids  Insurance  Co. 
V.  Shimp,  16  111.  App.  218.  The  language  there  used  was  : 
*^  If  the  premises  be  used  for  any  other  purpose  than  is  men- 
tioned in  said  application  without  the  consent  of  the  company 
in  writing,  then  this  policy  shall  be  void."  It  did  not  matter 
under  the  Cedar  Kapids  policy  whether  the  change  increased 
the  risk  or  not,  or  whether  the  change  in  the  use  was  known 
to  the  assured  or  not ;  but  under  the  policy  issued  by 
appellee  both  these  particulars  must  appear  in  order  to  a 
forfeiture  of  tlie  policy.  There  was  manifest  error  in  the 
5th,  9th,  10th  and  12th  instructions  given  for  the  defendant 
The  court  also  should  have  given  the  two  instructions  asked 
by  the  plaintiffs,  which  were  refused.  The  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded. 

lieveraed  and  remanded. 


Green  C.  Patterson,  Administrator, 

V. 

Nancy  Collar. 

AdmMsfration — Competency  of  Heir  as  Witness, 

An  beir  is  a  competent  witness  on  the  trial  of  a  claim  against  an  estate 
in  which  he  is  interested. 

[Opinion  filed  June  13,  1890.] 

In  error  to  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Dill  &  Schaefer  and  £.  L.  Thomas,  for  plaintiff 
in  error. 
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Mr.  J.  M.  HamilLj  for  defendant  in  error. 

Phillips,  J.  This  case  was  before  this  court  at  the 
August  term,  A.  D.  1888,  as  Green  C.  Patterson,  Adm'r,  etc., 
appellant,  v,  Nancy  Collar,  appellee,  from  the  St.  Clair  Cir- 
cuit Court.  The  only  question  now  presegted  that  was  not 
before  us  and  considered  in  that  case  is  as  to  the  competency 
of  certain  witnesses  for  appellee.  It  is  insisted  that  on  the 
trial  of  this  case  the  court  erred  in  admitting  testimony  of 
Horace  W.  Eyman,  who  was  an  heir  of  Wm.  McClintock, 
deceased,  intestate,  for  whose  estate  defendant  in  error  was 
administrator.  It  was  said  in  Freeman  v.  Freeman,  62  111. 
189,  that  an  heir  was  a  competent  witness  on  the  trial  of  a 
claim  against  an  estate  in  which  he  was  interested.  To  the 
s^me  effect  is  Byers,  Jr.,  v.  Thompson,  66  111.  421.  Green  C. 
Patterson  was  also  objected  to  as  a  witness;  he  stated  he  was 
not  an  heir  but  his  wife  was  one.  By  the  case  of  Freeman 
V.  Freeman,  supra,  it  was  held  in  such  case  the  husband  was 
a  competent  witness.  There  was  no  error  in  liolding  Eyman 
and  Patterson  competent  witnesses.  The  other  questions  pre- 
sented by  this  record  were  decided  by  us  when  this  cflse  was 
before  us  at  the  August  term,  1888,  and  on  these  questions  we 
adhere  to  what  was  then  said  by  the  court.  The  judgment 
is  affii*med. 

Jiulyment  affirmed. 


Andrew  Cleiman,  for  use,  etc., 

V. 

Ann  E.  Murphy  et  al. 

Principal  and  Surely — Payment  hy  Surety — Extinguishment  of  Cause 
of  Action, 

Where  juclgrment  on  a  note  is  paid  by  tbe  surety,  though  he  was  not  a 
party  thereto,  tbe  note  and  judgment  are  thereby  absolutely  extinguii^hed 
as  a  cause  of  action. 
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[Opinion  filed  June  13,  1890.] 

Appeal  from  the  Circnit  Conrt  of  Eandolph  County;  the 
Hon.  Geo.  W.  Wall,  Judge,  presiding. 

William  Murphy  executed  his  note  to  Andrew  Cleiman,  of 
date  February  11,  1882,  due  September  1,  1882,  for  $1,200, 
with  Wm.  Cohen  surety  thereon. 

Murphy  died  on  April  19,  1883.  Cleimen  presented  the 
note,  and  the  same  was  allowed  as  a  claim  against  the  estate  of 
Murphy.  On  September  8,  1883,  Cleiman  demanded  and  re- 
ceived payment  in  full  satisfaction  of  the  note  from  Cohen,  the 
surety,  and  on  the  same  day  assigned  the  judgment  allowed  in 
his  favor  again^^t  the  estate,  to  Cohen,  who  subsequently 
assigned  it  to  Wm.  R.  Borders,  and  Borders  to  James  Bot- 
tom. Each  assignment  was  made  by  indorsement  on  the 
judgment  docket. 

Murphy  left  a  will,  and  Wm.  R.  Borders  became  indebted 
for  rents  of  lands  owned  by  Mnrph}'  at  his  death,  which  were 
decreed  to  be  paid  the  devisees.  Bottom  sued  out  a  writ  of 
attachment  from  the  Circuit  Court  of  Randolph  County,  winch 
was  served  on  Wm.  R.  Borders,  as  garnishee,  on  December 
31, 1888.  A  declaration  which  describes  the  note  and  judgment 
was  filed,  in  wiiich  Andrew  Cleiman,  for  use  of  James  Bot- 
tom, sought  to  recover  judgment  under  Sec.  12  of  the  Statute 
of  Frauds  against  the  devisees  of  Murphy  for  rents  received. 
Stipulation  was  tiled  that  all  defenses  might  be  oflFered  under 
the  general  issue,  and  the  limit  of  recovery  sought  was  tlie 
rents  owing  from  Borders. 

Verdict  and  judgment  for  defendants. 

Messrs.  Koerneb  &  Hornbr,  for  appellant 

Mr.  H.  Clay  Horner,  for  appellees. 

Phillips,  J.  When  Cohen,  as  surety  for  Murphy,  paid 
Cleiman,  the  holder  of  the  note,  the  full  amount  due  on  tlie 
note,  it,  as  a  substantive  cause  of  action,  was  absolutely  extin- 
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gnislied  and  could  not  support  an  action  in  favor  of  Cloiman. 
The  claim  allowed  in  favor  of  Cleinian  was  for  the  note  with 
interest  While  Cohen,  the  surety  on  the  note,  was  not  a 
party  to  the  judgment  against  the  estate,  yet  after  the  ren- 
dition of  that  judgment  the  note  was  paid  by  him  as  surety, 
and  an  assignment  of  the  judgment  made  to  Cohen  by 
Cleiman.  The  payment  by  Cohen  as  surety  satisfied  the  judg- 
ment allowed  against  the  estate,  and  the  assignment  by 
Cleiman  to  Cohen  did  not  revise  that  judgment. 

The  evidence  in  the  record  precludes  us  from  finding  it 
was  a  sale  of  the  judgment  Both  Cleiman  and  Cohen  testify 
that  Cohen  paid  the  note  as  security.  That  paj^ment  having 
been  made  by  the  surety  the  judgment  could  not  be  a  cause  of 
action  against  any  one.  While  Cohen  would  have  a  cause  of 
action  against  the  estate  for  money  paid  as  surety,  he  could 
recover  on  neither  the  note  or  judgment  The  suit  by 
Cleiman  for  use  of  Bottom,  based  on  the  note  and  judgment 
in  the  declaration  described,  and  on  tlie  assignments  by 
Cleiman  to  Cohen,  Cohen  to  Borders,  and  Borders  to  Bottom, 
sought  a  recovery  on  a  cause  of  action  which  had  been  fully 
paid  and  satisfied  and  was  not  evidence  to  authorize  a  verdict 
for  plaintiff.  We  do  not  deem  it  necessary  to  discuss  other 
questions  raised  in  argument  by  api)ellee,  as  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


The  Louisville,  Evansville  and  St.  Louis  Con- 
solidated Railroad  Company 

V. 

William  Scott. 

Railroads — Negligence — Failure  to  Fence  Tracks  at  Station, 

^  There  is  no  negligence  in  a  railroad  company's  failure  to  fence  in  its 
tracks  at  a  station  at  which  its  trains  stop  for  freight  and  passengers,  which 
is  situated  in  a  hamlet  laid  off  in  lots  and  blocks  but  not  incorporated. 
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[Opinion  filed  June  13, 1890.] 

Appkal  from  the  Circuit  Court  of  Wayne  County;  the 
Hon.  Cabboll  C.  Boggs,  Judge,  presiding. 

The  evidence  in  this  case  shows  that  appellant  constructed 
a  switch  and  established  a  station  called  Ellerj  on  the  line  of 
its  road,  and  a  small  hamlet  was  built  up  at  this  station,  to  and 
from  which  merchandise  and  other  commodities  were  shipped. 
At  the  west  end  of  the  switch  the  cars  of  the  company  were 
left  from  which  freight  was  delivered  and  ties  unloaded,  and 
between  the  ends  of  the  switch,  which  constituted  the  depot 
and  station  grounds,  the  railroad  was  not  fenced.  The  road 
was  fenced  each  way  from  the  ends  of  the  switch.  Ellery 
station  is  platted  and  laid  oif  into  lots,  though  not  incorporated 
as  a  town,  village  or  city.  Main  street  of  the  plat  so  made 
crosses  the  road  about  twenty-five  feet  west  of  the  depot. 
A|>pellee  had  hogs  running  at  large,  which  were  killed  by  the 
train  of  appellant  about  one  hundred  feet  west  of  Main  street, 
and  between  the  ends  of  the  switch  within  the  limits  of  the 
station  grounds  and  within  the  limits  platted  into  lots  and 
blocks,  and  near  the  point  where  lumber  and  ties  were  loaded 
and  unloaded.  On  trial  in  the  Circuit  Court  by  the  court, 
a  jury  being  waived,  a  verdict  and  judgment  was  rendered  for 
the  appellee,  and  the  record  is  brought  to  this  court  by  appeal. 

Messrs.  Creighton  &  Cooper,  for  appellant. 

Messrs.  IIanxa  &  Hanna,  for  appellee. 

Phiixips,  J.  No  negligence  is  imputed  to  appellant  except 
the  failure  to  fence  its  track  and  station  grounds  at  the  place 
where  the  injury  occurred.  The  evidence  shows  that  land 
was  laid  off  into  lots  and  blocks  that  comprised  laud  lying 
along  the  switch  and  extending  beyond  the  switch  and  depot 
grounds  both  east  and  west.  Ellery  is  a  station  at  which 
appellant's  trains  stop  to  receive  and  discharge  passengers  and 
freight  and  the   evidence  shows  that  the  place  where  the 
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injiiiy  occurred  was  used  bj  the  railroad  company  and  the 
public  in  receiving  and  discharging  freight.  The  fact  tliat 
EUery  was  not  an  incorporated  town,  village  or  city  can  not 
affect  the  question.  The  railroad  company  is  not  bound  to 
fence  its  roads  at  a  station.  C,  B.  &  Q.  R.  R.  Co.  v.  Hans, 
111  111.  114. 

It  is  insisted  with  much  earnestness  that  a  different  rule  is 
laid  down  by  the  Supreme  Court  in  C.,M.  &  St.  P.  R.  R.  Co. 
V.  Dumser,  109  111.  402.  While  that  case  seems  to  hold  tlie 
duty  is  incumbent  on  a  railroad  company  to  fence  its  ti^ack  at 
a  station  not  in  the  limits  of  an  incorporated  town,  village  or 
city,  yet  in  tliat  case  the  lands  adjacent  to  the  depot  grounds 
were  not  platted  into  lots  and  blocks.  That  case  was  referred 
to  in  the  Hans  case,  supra^  and  the  rule  declared  that  a  rail- 
road company  is  not  bound  to  fence  its  track  at  a  station. 

The  judgment  must  l)e  reversed,  and  as  no  cause  of  action 
is  shown  the  case  will  not  be  remanded. 

Judgment  reversed. 


Thomas  J.  Lambert  et  al. 

* 

V. 

The  People  of  the  State  of  Illinois. 

Cr\m\nal  Law — Hyot — Indictment — Grand  Jury — Witnesses — Instt^ue- 
tiansm 

1.  The  record  setting  forth  that  the  persons  therein  named  have  been 
returned  by  the  sheriff  to  serve  as  grand  jurors,  that  they  are  duly  impan- 
eled and  sworn,  and  that  the  court  appoints  one  of  them  as  foreman,  shows 
legal  orgsmization  of  tbe  jury. 

2.  An  indictment  which  alleges  that  defendants  at  a  certain  time  "  at 
and  within  the  county  of  P.,  then  and  there  being  together,  did  riotously 
and  with  force  and  violence  assault,  beat,  wound  and  ill-treat  **  a  person, 
sufficiently  charges  the  crime  of  riot  and  its  place  of  commission. 

8.  On  the  trial  of  such  indictment  against  thre©  defendants,  an  instruc- 
tion that  if  the  jury  believe  that  *'the  defendtrnts  or  any  two  of  them,*' 
riotously  assaulted,  etc.,  they  shall  find  **the  defendants**  guilty,  instead 
of  *'  such  '*  defendants,  is  erroneous. 
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4.  An  instruction  is  improper  which  allows  the  jury  to  disregard  the 
testimony  of  a  witness  if  **  he  swore  falsely,"  instead  of  requiring  that  he 
shall  have  '*  wilfully  and  knowingly  *'  sworn  falsely. 

5.  An  instruction  in  a  criminal  prosecution  that  the  jury  are  not  bound 
to  believe  defendant's  testimony,  and  treat  it  the  same  as  that  of  other  wit- 
nesses, is  erroneous. 

[Opinion  filed  June  13,  1890.] 

In  error  to  the  County  Court  of  Pope  County;  the  Hon. 
Gkorge  a.  Crow,  Judge,  presiding. 

Messrs.  W.  S.  Morris  &  Son,  for  plaintiffs  in  error. 

Mr,  David  G.  Thompson,  for  defendants  in  error. 

Reeves,  P.  J.  Plaintiffs  in  error  were  indicted  for  riot  and 
found  guilty.  A  motion  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled.  One  ground  upon  which  it  is 
insisted  the  motion  in  arrest  should  have  been  sustained  is 
that  the  record  does  not  disclose  the  legal  organization  of 
the  grand  jury  that  found  the  indictment.  The  record  of  the 
organization  of  the  grand  jury  shows  that  "  the  following 
named  persons  (naming  them)  who  have  been  returned  by  the 
sheriff  to  serve  as  grand  jurors  are  duly  impaneled  and 
swora.  The  court  appoints  J.  A.  Stallions  foreman  of  the 
grand  jury."  This  record  shows  the  appointment  of  a  fore- 
man and  that  the  grand  jury  were  duly  impaneled  and  sworn. 
If  they  were  duly  impaneled  and  sworn,  the  foreman  must 
have  been  selected  and  sworn  and  then  the  same  oath  that 
was  administered  to  the  foreman,  administered  to  the  other 
grand  jurors.  The  fact  that  the  clerk  in  making  up  the 
record  did  not  enter  the  several  steps  necessary  in  order  to 
the  legal  organization  of  the  grand  jury  in  the  exact  order  in 
which  the  several  steps  were  necessarily  taken,  if  the  jury 
were  duly  impaneled  and  sworn,  as  the  record  shows  they 
were,  docs  not  show  that  the  jury  was  not  pro j)erly  organized. 

The  next  ground  urged  in  support  of  the  motion  in  arrest 
is  that  the  indictment  does  not  aver  when  and  where  the  riot 
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occurred.  The  language  of  the  indictment  is :  "  On  the  first 
day  of  September,  1888,  at  and  within  the  county  of  Pope,' 
then  and  there,  being  together,  did  riotously  and  with  force 
and  violence  assault,  beat,  wound  and  ill-treat  Philip  Meier,'' 
etc.  It  would  seem  that  tliis  language  clearly  imports  that 
the  riot  was  committed  on  the  first  day  of  September,  1888, 
at  and  within  the  county  of  Pope.  It  is  contended  that 
"then  and  there"  can  only  be  considered  as  applying  to  their 
being  together,  but  when  the  character  of  the  oflfense  charged 
is  considered,  we  think  this  construction  too  narrow.  It 
should  be  read,  "then  and  there  being  together,  did,"  etc. 

It  is  also  contended  that  the  indictment  does  not  charge  a 
criminal  offense.  The  statute  provides :  "  If  two  or  more 
persons  do  an  unlawful  act  with  force  and  violence  against 
the  person  or  property  of  another,  with  or  without  a  couw 
mon  cause  of  quarrel,  or  even  do  a  lawful  act  in  a  violent 
and  tumultuous  manner,  the  persons  so  offending  shall  be 
deemed  guilty  of  a  riot."  It  has  been  seen  that  the  indict- 
ment charges  the  defendants  assaulted,  beat,  wounded,  etc., 
Philip  Meier.  This  certainly  was,  at  least  jpWwa  facie^  an 
unlawful  act.  Again,  it  is  charged  that  this  assault  was  made 
riotously,  and  with  force  and  violence.  It  would  seem,  if  the 
offense  of  riot  may  be  committed  in  doing  a  lawful  act  in  a 
violent  and  tumultuous  manner,  persons  might  be  guilty  of 
the  offense,  even  in  defending  themselves  from  an  assault- 
made  upon  them. 

In  support  of  the  motion  for  a  new  trial,  it  was  urged  that 
the  trial  court  gave  improper  instructions  for  the  people. 
The  evidence  was  of  such  character,  and  in  such  a  condition 
of  conflict  as  to  require  that  the  instructions  should  accurately 
state  the  law  to  the  jury.  By  the  first  instruction  given  for 
the  people,  the  jury  were  told,  "if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendants  or  some 
two  of  them,  riotously,  and  with  force  and  violence,  assaulted, 
beat  and  wounded  Philip  Meier,  then  you  should  find  the 
defendants  guilty."  If  the  word  "such  "  before  defendants  in 
the  last  line,  had  been  inserted,  as  the  state's  attornby  in 
his  brief  claims  it  was,   the   instruction  would   have  been 
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proper;  but  npon  reference  to  the  record,  we  lind  the  instruc- 
tion afi  above  stated.  The  second  instruction  is  to  the  effect 
that  if  the  jury  believe  that  the  defendants  Thonaas  J.  Lam- 
be  rt  and  Duff  Lambert,  or  either  of  them,  swore  falsely  to 
any  material  matter,  etc.,  when  it  should  have  said,  wilfully  or 
knowingly  swore  falsely,  etc.  The  tliird  instruction  told  the 
jury  that  while  the  defendants  are  competent  witnesses  in 
their  own  behalf,  the  jnry  are  not  bound  to  believe  their  evi- 
dence and  treat  it  the  same  as  that  of  other  witnesses.  We 
can  not  indoi-se  such  an  instruction.  While  it  is  properj  when 
a  defendant  testifies  in  his  own  behalf,  to  say  to  the  jury  that 
they  may  take  into  consideration  his  interest  in  the  result  of 
the  suit  as  affecting  his  credibility,  there  is  no  authority  for 
placing  him  in  a  separate,  inferior  class  from  all  other  wit- 
nesses, and  telling  a  jury  that  they  are  not  bound  to  treat  him 
the  same  as  other  witnesses.  The  same  instruction  is  con- 
demned in  Chambers  v.  People,  105  111.  409.  Without  further 
comment  upon  the  instructions,  we.  deem  the  error  in  those 
mentioned  sufficient,  in  view  of  the  conflict  and  character  of 
the  testimony,  to  require  a  reversal  of  the  judgment  of  tlie 
County  Court.     Judgment  reversed  and  cause  remanded. 

Reversed  andremandecL 


Jesse  Cannon* 

V. 

The  Louisville,  Evansville  and  St.  Louis  Con- 

m 

SOLID ATED   RaILROAD   CoMPANY. 

Railroads — Negligence— Fences  and  Cattleguarde — Damage  to  Crops — 
Pleading, 

1.  A  declaration  seeking  to  charge  a  railroad  company  with  negligence 
in  not  maintaining  a  fence  along  its  road,  and  cattlegnards  at  road 
crossings,  in  fatally  defective  if  it  doen  not  allege  that  defendant's  line,  or 
Bonie  part  of  it,  was  open  for  ose  the  six  montfae  preceding. 
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2.  A  railroad  company  is  not  liable  in  damages  under  Sec.  48.  Chap.  114, 
Coth.  Stat.,  1883,  for  destruction  of  crops  by  animals  on  land  adjoining 
its  right  of  way,  due  to  its  failure  to  maintain  proper  fences  and  cattle- 
guards.    The  act  applies  only  to  damige  done  on  it«  right  of  way. 

3.  The  fence  and  inclosure  act,  requiring  the  erection  and  maintenance  of 
a  feace  by  adjoining  land  owners,  does  not  apply  to  railroad  companies. 

[Opinion  filed  June  13,  1890.] 

Appeal  from  tlie  Circuit  Court  of  Wayne  County ;  the 
Hon.  Cabboll  C*.  Boggs,  Judge,  presiding. 


This  suit  in  case  was  brought  by  appellant  to  recover  dam- 
ages for  the  alleged  destruction  of  a  crop  of  oats ;  a  general- 
demurrer  to  an  amended  declaration  of  two  counts  was  inter- 
posed by  defendant  and  sustained  by  the  court.  The  plaintiff 
elected  to  stand  by  the  declaration;  the  court  thereupon 
entered  judgment  against  him  for  costs,  and  he  took  this 
appeal.  The  first  count  charges  that  defendant  failed  to 
build  and  maintain  a  suitable  and  suSicient  cattleguard  and 
fence  at  a  public  highway  crossing,  to  prevent  hogs  and  other 
stock  from  passing  from  said  highway  to  defendant's  track 
and  right  of  way,  and  onto  plaintiff's  land  where  the  oats  were 
sown,  by  means  whereof  and  for  want  of  such  cattleguard 
and  fence,  it  is  averred,  certain  hogs  strayed  from  said  high" 
way  into  and  upon  the  track  and  right  of  way  of  defend- 
ant, and  from  said  track  and  right  of  way  to  the  oats  belonging 
to  plaintiff  and  totally  destroyed  the  same.  In  the  second 
count  plaintiff  avers  that  he  and  defendant  had  the  use  of  a 
certain  tract  of  land  which  is  described.  That  defendant  had 
the  use  and  control  of  a  strip  through  said  tract  one  hundred 
feet  wide,  running  from  the  east  to  the  west  side  thereof,  used 
and  owned  by  defendant  as  a  right  of  way  or  easement,  on 
which  the  track  of  defendant  passes.  That  adjacent  to  said 
right  of  way  is  the*  land  used  and  controlled  by  plaintiff,  and 
used  by  him  for  the  purpose  of  growing  a  certain  crop  of 
oats.  That  said  tract  of  land  was  in  one  field  and  surrounded 
by  one  fence,  all  owned  and  maintained  by  plaintiff  except  that 
portion  which  ran  across  the  east  and  west  end  of  said  strip 
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belonging  to  defendant,  to  wit,  a  portion  of  said  fence  one 
hundred  feet  in  length  across  said  east  end  and  a  portion  of 
said  fence  of  like  length  across  said  west  end  of  said  strip  of 
land,  which  fence  was  owned  and  maintained  by  defendant. 
That  defendant  not  regarding  its  duty  in  such  case,  without 
giving  the  plaintiff  any  kind  of  notice,  and  after  plaintiff  had 
sown  his  portion  of  said  land  in  said  field  in  oats,  and  while 
said  oats  were  growing  and  before  said  oats  were  matured  and 
liarvested,  allowed  the  portion  of  the  fence  above  described 
as  belonging  to  it,  to  be  removed  and  taken  away,  and  did  not, 
after  said  oats  were  sown  and  before  they  were  matured, 
maintain  and  keep  up  a  suitable  and  snflicicnt  fence  to 
prevent  hogs  and  other  stock  from  passing,  from  a  public 
highway  which  passes  on  the  east  side  of  said  tract  of  land 
above  described,  to  the  land  owned  and  controlled  by  plaintiff. 
And  defendant,  wilfully  and  negh'gently  disregarding  its  duty 
in  this  behalf,  removed  said  fence  at  the  time  above  men- 
tioned, and  failed  to  maintain  and  keep  a  fence  at  the  time 
mentioned.  By  means  whereof,  and  for  want  of  said  fence, 
certain  hogs  strayed  from  said  public  highway  to  the  land  of 
plaintiff  above  described,  and  destroyed  tlie  oats  of  plaintiff^ 
then  of  the  value  of  $125,  etc. 

Messrs.  E.  Beecher  and  Kramer  &  Bukch,  for  appellant. 
Messrs.  Creiguton  &  Cooper,  for  appellee. 

Green,  J.  The  first  count  of  the  declaration  is  fatally 
defective  for  the  reason  it  is  not  averred  therein  that  defend- 
ant's line  or  any  part  of  it  had  been  open  for  use  for  tJie  six 
months  preceding  the  time  of  the  alleged  entry  of  said  hogs 
upon  plaintiff's  land.  No  duty  is  imposed  upon  a  railroad 
cotnpany  by  the  statute  to  erect  and  maintain  fences  on  the 
sides  of  its  road,  or  to  construct  and  maintain  cattleguards  at 
road  crossings  until  its  line,  or  some  part  of  it,  has  been  oi^n 
for  use  for  six  months,  and  no  liability  is  incurred  by  such 
corporation  for  a  failure  to  erect  and  maintain  such  fences 
or  cattleguards  during  that  period.  Sea  48,  Chap.  114, 
Cothran's  Stat,  1883,  p.  1151. 
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But  even  had  this  averment  been  made  the  count  would 
have  been  obnoxious  to  a  general  demurrer,  because  plaintiff 
could  not  maintain  a  suit  to  recover  damages  for  the  destruc- 
tion of  his  crop,  occasioned  by  the  failure  and  neglect  on  the 
part  of  defendant  to  erect  and  maintain  suitable  and  suffi- 
cient fences  and  cattleguards  as  required  by  the  statute.  Lia- 
bility to  respond  in  damages  for  injury  to,  or  destruction  of 
crops  is  not  the  penalty  imposed  for  the  failure  to  perform 
such  statutory  duty. 

In  the  second  count  the  charge  is  that  defendant  disregarded 
its  duty  by  removing  its  fence,  without  notice,  from  its  right 
of  way,  and  failing  to  keep  up  and  maintain  a  suitable  and 
sufficient  fence;  and  by  means  of  such  disregard  of  duty,  and 
for  want  of  said  fence,  certain  hogs  strayed  from  the  public 
liighway  to  the  land  of  plaintiff  and  destroyed  his  oats.  This 
count,  legally  construed,  is  based  entirely  upon  defendant's 
disregard  of  a  duty,  and  that  necessarily  is  statutory,  because 
at  common  law  such  a  duty  is  not  imposed  upon  defendant. 
If  the  pleader  intended  to  charge  an  omission  of  duty  to  erect 
and  maiiitain  fences,  as.  required  by  Sec.  48,  mipra,  the 
count  would  be  defective,  for  the  same  reason  that  the  first 
count  is  held  bad.  If  it  is  intended  by  the  averments  in  said 
second  count  to  charge  defendant  with  liability  for  the  dam- 
ages claimed,  because  it  removed  the  fence  without  notice,  in 
violation  of  the  provisions  of  the  fence  and  inclosure  act,  the 
objection  is,  that  act  does  not  apply  to  railroad  companies. 
.  Those  corporations  can  not  avail  themselves  of  its  provisions 
and  compel  adjoining  land  owners  to  erect  and  maintain  or 
pay  for  the  erection  and  maintenance  of  one-half  the  fence 
along  division  lines,  but  are  required  to  erect  and  maintain  all 
the  fence  along  both  sides  of  their  roads.  Being  deprived  of 
the  benefits  and  advantages  furnished  by  the  act,  it  would  be 
manifestly  unjust  to  hold  such  corporations  liable  to  respond 
in  damages  for  a  violation  of  one  of  its  provisions.  It  is  not 
to  this  act,  but  to  Sec.  48,  supra,  we  must  refer,  to  learn 
what  the  Legislature  has  prescribed  as  the  duty  of  railroad 
companies  with  respect  to  fencing  their  lines,  and  what  lia- 
bility they  incur  for  not  performing  such  duty. 
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The  act  is  entitled  *'  An  act  in  relation  to  fencing  and  oper- 
ating railroads."  It  prescribes  the  duty  to  erect  and  main- 
tain fences  and  cattlegiiards,  and  for  a  failure  to  perform  this 
duty  the  corporation  is  made  liable  for  "  damage  which  may 
he  done^"*  by  its  agents,  engines  or  cars  "^  cattle^  horses^  sheep, 
hogs  or  other  stock  thereon?'*  Such  is  the  duty  and  such  the 
only  liability  for  failing  to  perform  it,  which  by  law  is  imposed 
upon  and  assumed  by  corporations  operating  railroads  in  this 
State.  Damages  for  injury  to  crops  in  adjoining  lands,  occa- 
sioned by  the  omission  to  perform  such  duty,  are  not  included. 
As  is  said  in  the  opinion  in  P.,  D.  &  E.  Ky.  Co,  v.  Schiller, 
12  111.  App.  443,  a  case  in  which  the  grounds  relied  on  for 
recovei*y  are  almost  identical  with  those  set  up  in  this  case, 
"Here  is  a  special  requirement  of  the  statute,  the  plain  ob- 
ject of  which  is  to  prevent  stock  from  getting  on  the  road,  and 
for  a  failure  to  comply  with  it,  a  special  liability  is  provided  in 
respect  to  one  particular  thing,  viz.,  the  damages  which  may 
be  done  to  such  stock  so  getting  on  the  road."  A  similar 
statute  was  given  a  like  construction  in  the  case  of  Clark  v.  H. 
&  St.  Jo.  R  R  Co.,  36  Mo.  215.  In  the  opinion  it  is  said  :  "It 
is  not  to  be  inferred  that  the  company  incurs  any  liability  to 
such  land  owners  by  reason  of  failing  to  make  and  maintain 
such  fences,  except  for  damages  done  to  stock  coming  on  the 
track."  Appellant  seeks  to  avoid  the  application  of  the  case 
in  12  111.  App.  supra^  to  the  case  at  bar,  by  now  asserting  tliat 
he  does  not  claim  appellee  is  liable  under  the  statutes  but 
that  it  is  liable  at  common  law.  It  is  a  sufficient  reply 
to  say,  the  cause  of  action  and  the  damages,  claimed  are 
fixed  by  plaintiff's  amended  declaration,  and  we  have  given 
our  construction  of  that  pleading.  It  follows  from  the 
views  above  expressed  that  we  hold  the  court  below  prop- 
erly sustained  the  demurrers  to  said  declaration  and  its  judg- 
ment is  affirmed. 

Judgment  affinned* 
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Bos^  Stock 

V. 

Mary  Stoltz. 

Parent  and  Child— Contract  of  Hiring. 

Where  a  child  grows  up  as  a  member  of  a  person ^s  family,  and,  on  becom- 
ing of  age,  agrees  with  such  person  to  remain  in  her  service  if  she  will 
crive  her  a  certain  amount  of  money  upon  her  marriage,  she  is  entitled  to 
recover  it' 

[Opinion  filed  June  13, 1890.] 

Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Mr.  Alexander  Flannigen,  for  appellant. 

Messrs.  Fbed.  E.  Sohbel  and  Willl^m  Winkelmann,  for 
appellee. 

Beeves,  P.  J.  Appellee  went  to  live  with  appellant  when 
she  was  eight  years  of  age,  and  grew  to  womanhood  as  a  mem- 
ber of  the  family  of  appellant  She  worked  faithfully  and 
industriously,  in  house  and  field.  After  appellee  reached  her 
majority,  appellant,  to  induce  her  to  remain  with  her  and  con- 
tinue in  her  service,  promised  her  when  she  was  married  to 
give  her  a  thousand  dollars  ;  and  she  continued  to  work  for 
appellant  until  she  was  twenty-four  years  old,  when  she  was 
married.  This  is  shown  by  appellee,  Josephine  Becherer  and 
Carrie  Schmidt.  The  only  evidence  in  opposition  to  this  was 
appellant's.  The  judgment  for  appellee  was  for  $1,000.  Not- 
withstanding appellee  grew  up  as  a  member  of  appellant's 
family,  if,  after  appellee  became  of  age,  appellant  agreed  with 
her  if  she  would  remain  in  her  service  until  she  was  married 
to  pay  her  $1,000,  and  appellee,  under  that  promise,  did  con- 
tinue to  work  for  appellant  for  a  number  of  years  and  up  to 
the  time  of  her  marriage,  she  was  entitled  to  recover  that 
sum.     The  judgment  of  the  Circuit  Court  is  aflSrmed. 

Judgment  affirmed: 
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Charles  FreeIian  et  al. 

V. 

Adah  Karr  and  Marie  Yoot. 


Practice — Service  of  Process — Presumption — Harmless  Error* 

1.  The  recital  in  a  decree  that  tho  defendants  have  been  duly  sorred 
with  process  is  prima  facie  evidence  of  that  fact,  which  can  only  be  rebut- 
ted by  the  record  itself. 

2.  An  objection  to  the  filing  of  a  cross-bill  by  one  who  has  not  been 
made  a  formal  defendant  can  not  be  made  for  the  first  time  on  appeal. 

[Opinion  filed  Juno  13,  1890.] 

In  error  to  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  Wm.  n.  Snyder,  Judge,  presiding. 

In  April,  1865,  Adam  Karr  filed  his  bill  to  foreclose  a  mort- 
gage executed  to  hira  by  Mary  Ann  Freeman,  Eliza  Jane 
Freeman  and  Charles  Freeman,  joined  by  his  wife,  Ruth. 
The  bill  set  up  a  second  mortgage  on  a  part  of  the  land  cov- 
ered by  the  Karr  mortgage  to  one  William  Hoineier,  and  also 
judgments,  one  in  favor  of  Julius  Leise,  and  the  other  in  favor 
of  Newberger  and  Walfort,  against  some  of  the  mortgagors. 
All  the  parties  named  were  made  defendants  to  the  bill. 
Summons  was  issued  and  return  duly  served  upon  all  of  the 
defendants  except  Mary  Ann  Freeman.  Subsequently  an 
amended  bill  was  filed  setting  up  the  deatli  of  Mary  Ann 
Freeman,  naming  her  heirs  as  her  brothers,  Charles  Freeman 
and  William  R.  Freeman,  and  her  sisters,  Eh'za  Jane  Freeman, 
Frances  Pittman  and  Juliette  Freeman.  Afterward  another 
amendedand  supplemental  bill  was  tiled.  This  namedas  theheirs 
of  Mary  Ann  Freeman,  in  addition  to  the  persons  above  named, 
JohnR.  Freeman,Mary  R.  Freeman,  William  Isa  in, Charles  Isam, 
Eliza  Isam,  Julia  Isam  and  John  Isam.  William  Isam,  Charlie 
Isam,  Eliza  Isam  and  Julia  Isam  were  shown  to  be  non-resi- 
dents and  they  were  brought  into  court  by  publication.     All 
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the  Other  defendants  were  served  with  process,  as  shown  by 
the  record,  except  John  Isani.  Sannuons  was  issued  for  John 
Isam  with  other  defendants  January  4,  3888,  returnable  to  the 
February  term,  1888,  and  returned  served  on  the  other 
defendants,  but  no  return,  so  far  as  the  record  shows,  as  to 
John  Isam.  At  May  term,  1888,  the  cause  was  continued,  and 
at  September  term,  1888,  to  wit,  on  the  11th  day  of  December, 
1888,  a  decree  of  foreclosure  was  rendered,  which  recites  serv- 
ice upon  all  the  defendants  except  those  brought  in  by  pub- 
lication. 

Mr.  Wm.  Winkbimajntn,  for  plaintiffs  in  error. 

Messrs.  Dill  &  Schaefer  and  Hay  &  Babthel,  for  defend- 
ants in  error. 

Reeves,  P.  J.  This  writ  of  error  is  prosecuted  from  a 
decree  of  the  Circuit  Court  of  St.  Clair  County.  John  Isam 
was  one  of  the  defendants  to  the  bill  and  the  summons  copied  in 
the  record  and  the  returns  thereon  do  not  show  service  on  him. 
The  decree  was  pro  confesso  and  recites  service  on  learn. 
The  summons  copied  in  the  record  for  Isam  was  issued  Janu- 
ary 4,  1888,  returnable  to  the  February  term,  1888.  There 
was  a  Mav  term  of  th^  Circuit  Court.  The  decree  was 
entered  at  the  September  term,  1888.  Though  it  appears  from 
the  return  on  the  summons  issued  against  John  Isam,  return- 
able  to  the  February  term,  1888,  that  he  was  not  served  with 
that  summons,  non  constat  that  a  summons  was  issued  for  him 
either  to  tlie  May  or  September  term  and  duly  served  but  lost 
from  the  files,  or  for  some  other  reason  not  copied  into  the 
record,  and  this  we  are  bound  to  persume  was  true,  as  the 
court  found  he  was  duly  served  with  process  more  than 
ten  days  prior  to  the  first  day  of  the  September  term. 
Haworth  v.  Huling,  87  111.  27. 

As  was  said  in  Haworth  v.  Huling,  "Every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction,  and  its  finding  in  the  decree  tliat 
the  defendants  have  been  duly  served  with  process  will  bo 
held  to  he  pri7na  yacie  evidence  of  that  jurisdictional  fact." 
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This  priifia  facie  case  can  only  be  rebutted  bj  the  record 
itself.  Hunter  v.  Stonebnrner,  92  111.  75.  The  certificate  of 
the  clerk,  that  the  copies  of  the  files  trausinitted  by  him 
^*  are  a  complete  record  in  the  cause  "  does  not  rebut  the 
prima  fade  case  made  by  the  recital  of  service  in  the  decree. 
Tlie  finding  of  the  court  can  not  be  disputed  by  tlie  certifi- 
cate of  the  clerk.     Brown  v.  Miner,  128  111.  148. 

The  decree  recites:  ^^And  now  comes  the  eaid  complainant, 
in  the  original  amended  bill,  filed  January  4,  1888,  and,  it 
appearing  that  all  the  defendants  to  said  original  bill  are 
adults,^'  etc.  It  is  urged  that  the  couil  erred  in  rendering  a 
decree  pro  confesso  upon  the  original  bill,  when  the  same 
had  been  amended  in  January,  1888. 

We  think  a  fair  interpretation  of  the  language  above  qnoted 
from  the  decree  shows  that  the  decree  was  rendered  on  the 
original  amended  bill,  filed  January  4,  1888. 

The  third  error  assigned  is  that  the  court,  by  its  decree, 
required  W.  R.  Freeman  to  pay  the  amount  of  the  mortgage 
debt,  when  he  had  not  signed  the  note,  and  was  not  a  party  to 
the  mortgage.  Even  if  it  be  conceded  that  this  was  error,  it 
has  been  cured,  so  far  as  W.  R.  Freeman  is  concerned. 

Tlie  record  shows  that  before  the  writ  of  error  was  sued 
out  the  mortgaged  premises  had  been  sold  under  the  decree 
and  brought  the  full  amount  of  the  decree  and  costs,  thereby 
relieving  W.  R.  Freeman  from  any  personal  liability  under 
the  decree. 

The  fourth  error  assigned  is  that  the  Circuit  Court  erred  in 
rendering  a  decree  on  the  cross-bill  of  Marie  Vogt,  when  she 
was  not  a  party  to  the  original  amended  or  supplemental  bills. 

The  answer  of  Ilomeier  disclosed  that  the  mortgage  made 
to  him  was  made  to  him  as  agent,  and  that  in  the  matter  he 
was  acting  as  the  agent  of  Mrs.  Yogt,  and  that  slie  held  and 
owned  the  mortgage.  She,  by  her  cross-bill,  adopted  the 
answer  of  Horaeier.  If  the  plaintiffs  in  error  desired  to  object 
to  her  filing  a  cross-bill  without  being  made  a  formal  defend- 
ant to  the  original  bill,  they  should  have  objected  ^in  the  Cir- 
cuit Court.     It  is  too  late  for  them  to  object  in  this  court. 

The  decree  of  the  Circuit  Court  is  afiirmed. 

Judgment  affirmed. 
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Lee  Belk 

V. 

Della  E.  Cooper,  by  Next  Friend. 

Trespass — ^Vi  Et  Armis — Witnesses — Evidence — Instructions. 

1.  The  wife  of  one  who  brings  an  action  of  trespass  m  et  armis  as  next 
friend,  and  {rives  bond  for  costs,  is  a  competent  witness  for  plaintiff. 

2.  An  instruction  for  plaintiff  that  the  jury,  in  judging  of  the  prepon- 
derance of  the  evidence,  are  to  be  governed  by  the  quality  and  not,the  quan- 
tity, is  not  error,  though  a  greater  number  of  witnesses  have  te&tified  for 
defendant. 

3.  Where  the  evidence  is  conflicting  the  verdict  of  the  jury  will  be 
allowed  to  stand. 

[Opinion  filed  June  13,  1890.] 

Ik  error  to  the  Circuit  Court  of  Madison  County;  the 
Hon.  Wm.  H.  Snydek,  Judge,  presiding. 

Messrs.  Happy  &  Tbavous,  for  plaintiflE  in  error. 

Messrs.  Dale  &  Bbadshaw,  for  defendant  in  error. 

Green,  J.  This  action  in  trespass  viet  armis  was  brought 
by  defendant  in  error,  who  sues  by  her  next  friend,  Josiah  P. 
Cooper,  against  plaintiflE  in  error,  to  recover  damages  for  an 
alleged  trespass  and  assault  upon  her  person.  The  jury  found 
defendant  guilty  and  assessed  plaintiff's  damages  at  $900. 

The  court  overruled  defendant's  motion  for  a  new  trial  and 
entered  a  judgment  on  the  verdict,  and  defendant  sued  out 
this  writ  of  error. 

The  only  questions  of  law  presented  on  behalf  of  plaintiff 
in  error,  arise  upon  the  ruling  of  the  court  in  admitting  the 
testimony  of  Mrs.  Cooper,  wife  of  said  Josiah  P.  Cooper,  who 
gave  a  bond  for  costs  as  next  friend,  and  in  giving  plaintiff's 
first  instruction.  Under  the  provisions  of  tlie  statute  we  see 
no  objection  to  the  competency  of  the  wife  of  Josiah  P.' 
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Cooper;  she  is  not  called  upon  to  testify  for  or  against  lier 
husband  and  is  not  within  the  inhibition  of  Sec.  5  of  Chap. 
51,  Starr  &  Curtis'  Stat  The  wording  of  that  section  implies 
that  the  language  in  section  1  of  the  act  was  intended  to  be 
used  in  a  sense  so  broad  as  to  admit  husliand  and  wife  to  tes- 
tify for  or  against  each  other  in  all  cases,  except  so  far  as  the 
act  provides  otherwise.  Ilence  the  necessity  of  the  h'mita- 
tion  in  section  5.     Mueller  v.  Rcbhan,  94  III.  142. 

The  instruction  given  for  plaintiff,  to  which  objection  is 
made,  is  this:  '*  Ist  You  are  instructed  that  in  judging  of  the 
preponderance  of  the  ♦evidence,  you  should  be  governed  ly 
the  quality  of  the  evideiice  arid  ^toi  by  the  quantity y  and  in 
judging  of  the  weight  to  be  given  to  the  evidence  of  the  wit- 
nesses yon  should  take  into  consideration  the  feeling  and  bias 
of  any  witness  or  number  of  witnesses,  their  manner  on  the 
witness  stand,  their  prejudice,  if  any  in  the  opinion  of  the 
jury  has  been  manifested  either  in  favor  of  one  party  or  the 
other,  and  in  making  up  your  verdict  it  should  take  into  con- 
sideration all  the  facts  and  circumstances  of  the  case  as  detailed 
before  you."  It  is  taken  from  the  printed  brief  for  plaintiff  in 
error,  and  the  words  italicized  are  n(»t  so  in  the  instruction  as 
given.  Tlie  criticism  upon  this  in>truction  is,  that,  it  being 
apparent  to  the  jury  the  preponderance  of  tlie  evidence, 
judged  by  the  number  of  witnesses  who  testified  to  material 
facts  and  circumstances,  was  on  the  side  of  the. defense,  j'et 
they  were  given  no  option,  but  were  peremptorily  commanded 
not  to  be  governed  by  this  evidence,  but  to  be  governed 
by  the  evidence  on  the  other  side,  less  in  qnantity,  but  infer- 
entially  different  in  quality.  In  our  judgment  the  instruction 
is  not  obnoxious  to  the  criticism  made,  and  the  jury  were  not 
misled  by  it  to  the  injury  of  defendant  as  suggested.  And 
taking  all  the  instructions  given  for  the  parties  as  a  series,  the 
jury  were  not  misdirected  as  to  the  law. 

In  addition  to  these  objections  it  is  also  most  earnestly 
insisted,  the  verdict  of  the  jury  ia  against  the  weight  of 
evidence  and  for  that  reason  should  be  set  aside.  Coun- 
sel for  plaintiff  in  error  comment  at  some  length  up^n 
the  improbability  of  plaintiff's  story  of  the  assault,  ttand- 
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in^  by  itself,  and  the  extent  to  which  slie  was  contradicted 
upon  material  points  by  other  witnesses.  But  lier  testimony 
was  also  corroborated  to  some  extent,  and  the  evidence  of 
some  of  the  witnesses  introduced  to  contradict  her,  particularly 
tliose  who  were  permitted  to  assail  lier  character  for  chastity, 
was  doubtless  received  and  regarded  by  the  jury  as  quite 
improbable.  The  verdict  is  not  one  which  at  first  blush 
strikes  the  mind  as  entirely  unsupported  by  the  evidence,  and 
resulting  from  passion  or  prejudice  entertained  by  the  jury, 
but  if  they  gave  credit  to  her  testimony  in  preference  to  that 
of  the  defendant,  we  can  not  say  the  evidence  does  not  sus- 
tain the  verdict.  There  was  a  conflict  of  evidence  upon  the 
main  question,  which  the  jury  settled,  as  it  was  their  province 
and  duty  to  do.  They  gave  weight  to  such  portions  as  they 
believed  to  be  true  and  rejected  such  portions  as  they  believed 
untrue.  The  witnesses  were  before  them  and  were  examined 
and  cross-examined  in  their  presence,  and  the  jury  bad  means 
thus  furnished  them  which  we  have  not,  to  weigh,  compare 
and  properly  estimate  the  value  of  the  testimony.  We  must 
presume  the  jury  performed  this  duty,  and  in  the  conflicting 
state  of  the  evidence,  under  long  and  well  established  rules  of 
practice,  we  are  not  inclined  to  interfere  or  set  aside  the 
verdict.  First  Nat.  Bank  v.  Manstield,  48  111.  494;  Buchanan 
v.  McLennan,  105  111.  56. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 

Judgment  affirmed. 


Supreme  Council  Catholic  Knights  op  America 

V. 

Rosalie  Franke, 

L(f«  Insurance — Mutual  Benefit  Aaspciations — Change  of  Beneficiaries 
— Interest, 

1 .  The  beneficiaries^  in  a  certificate  of  memberBhip  in  a  mutual  benefit 
a»i!Ociation,  which  recites  that  it  is  a  contract  between  the  association  and 
the  as:«ured  only,  and  provides  for  a  chanf^  of  beneficiaries  if  desired,  have 
no  such  vested  rifi^ht  as  will  require  their  consent  to  such  change. 
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2.  If  the  b'D?£jUne»  first  iiaiued  do  not  compUin  of  a  change  exclad- 
i  g  tb^m.  the  a«$ocUtioo  can  not  do«Ow 

S.  Tbe  inetbjd  of  making  «Qch  change  depends  on  the  rales  in  force 
vn^n  tb*  ck*ng«  is  m^  ie,  and  not  when  the  certificate  was  issued. 

4.  Waen  ti;e  aiiKfunt  to  be  paid  under  a  certificate  can  be  ascertained  l^ 
the  ask:ciftiion  vbea  it  is  doe,  interest  will  be  allowed  from  that  time. 

[Opinion  filed  June  13,  1890.] 

Appkjll  fpMn  the  Circait  Court  of  St  Clair  County;  tlie 
IL.'a.  Gto.  W.  Wall,  Judge,  presiding. 

Mr.  Marshall  W.  Wkir,  for  appellant 

The  wife  and  chiMren  of  Franke,  at  the  time  the  first  certifi- 
i*a:e  w:i5  issued,  we  submit,  ac(|uired  a  Te&ted  interest  therein 
K}i  wlr'ch  the  J  cv»nM  not  be  divested  without  their  eoiisent. 

*' Wea;-;rt?hend  the  general  mle  to  be,  that  a  policy,  and 
the  iii«»ney  to  beiN»me  due  under  it,  belong,  the  moment  it  is 
issued,  to  tlie  person  or  persons  named  in  it  as  the  beneficiary 
or  Ivnetioiariess  anJ  iliat  there  is  no  power  in  the  person 
]^rvX*urinir  the  insurance,  by  any  act  of  his,  by  deed  or  by 
w:l!,  to  trjin^fer  to  any  other  j>erson  the  interest  of  the  per- 
son named.  An  irre%ooab!e  trust  is  created."  Bliss  on  Life 
Ins.,  2d  EJ..  la^je  517;  Mav  on  Insurance,  Sees.  390-391;  Con- 
t*nen:.i!  Lite  las.  Co  v.  P.i'mer,  42  Conn.  60;  Chapin  v.  Fel- 
lows^ 3t>  Conn.  !•>-;  Gould  v.  Emerson,  99  Mass,  154. 

Messrs  Ti  kxer  At  ITolper,  for  appellee. 

Apj^"'*ant  pursued  the  same  course,  on  the  same  kind  of 
jH^*:oy,  in  th.e  Cv^uris  of  Texas,  and  the  Supreme  Court  of 
Texas  deoi.ied  the  case  in  the  same  way  the  Circuit  Court 
deciJtnl  it  in  the  ease  at  Kir.  The  case  referred  to  is  the  case 
oi  Pyrr.e  et  al.  v.  Casey  et  al..  Supreme  Court  of  Texas, 
Marv'h  2»\  ISSS. 

In  Sp'awn  v.  Chew,  6*"^  Tex.  534,  the  nature  of  these  bene- 
fit  certirctites  w;is  discussed.  The  insurance  results  from 
nienil^rsh:i\  Each  member  insures  his  follows,  and  is  insured 
bv  iliem,  bv  the  terms  of  membership.  Each  member  is 
charged  with  a  kaowIeJ^  of  its  constitution  an  J  by-laws,  and 
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18  entitled  to  the  rights  and  privileges  conferred  bj  them.  It 
was  a  contest  between  the  parents  of  a  member,  beAeficiaries 
in  the  benefit  certificate,  and  the  children  claiming  under  the 
will  of  the  member.  The  court  held  that  the  beneficiaries 
named  have  no  perfect  or  vested  rights  in  the  certificate;  that 
the  rules,  as  to  change  of  the  beneficiary,  were  for  the  pro- 
tection of  the  order,  and  that  the  member,  under  the  by-laws, 
could  determine  the  course  of  tlie  benefit  fund  against  those 
named  as  beneficiaries  in  the  certificate.  See  cases  cited; 
also  Manning  v.  Ancient  Order,  etc.,  S.  W.  Kep.  385;  Society 
V,  McVey,  92  Pa.  St.  510;  Hirschl,  Fraternities  and  Societies. 

Our  own  Supreme  Court  has  announced  the  same  doctrine  in 
Johnson  et  al.  v.  Van  Epps,  110  III.  551.  "The  contract 
being  between  the  insurer  and  the  party  whose  life  is  insured, 
so  long  as  the  latter  retains  possession  of  the  policy  he  has 
the  right,  with  the  consent  of  the  insurer,  to  change  the  con- 
tract of  insurance  so  as  to  give  the  proceeds  of  the  policy, 
upon  his  death,  to  a  diflferent  beneficiary,  or  to  change  it  in 
any  other  manner  the  contracting  parties  may  agree  upon. 
That  this  position  is  supported  by  many  analogies  of  the  law, 
as  well  as  by  express  adjudications,  must  be  conceded."  Clarke 
V.  Durand,  12  Wis.  248;  Kerman  v.  Howard,  23  Wis.  108;  Fos- 
ter V.  Gile,  50  Wis.  603;  Gambs  v.  Mutual  Life  Insurance  Co., 
50  Mo.  4A. 

The  |X)licy  itself  says:  "And  it  is  expressly  understood 
that  this  is  a  contract  between  the  Supreme  Council  Catholic 
Knights  of  America  and  assured  alone,  and  not  a  contract 
between  said  council  and  the  beneficiaries  herein  named." 
The  old  policy  was  surrendered.  No  action  could  be  main- 
tained upon  it 

The  pleas  do  not  aver  that  any  person  claims  this  fund  by 
reason  of  the  first  policy. 

A  party  may  make  himself  liable  to  two  persons  for  the 
same  debt.  Pom.  Eq.  Jur.,  Sec.  1326,  and  note;  Tyus  et  al.  v. 
Rust,  37  Geo.  274  (95  Am.  Dec.  365). 

The  insured  had  a  right  to  change  his  policy.  Swift  v.  R- 
P.  &  F.  C.  Ben.  Ass.,  96  111.  314;  Johnson  v.  Van  Epps,  110 
111.  551. 
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Resvk8,  F.  J.  The  appellant  is  a  eorporation  oi^anized 
under  the  laws  of  this  State  for  the  purpose  of  providing 
benefits  for  the  widow,  orphans,  heirs  and  devisees  of  deceased 
members  under  the  terms  und  conditions  prescribed  in  the 
rules  and  regulations  adopted  for  tlie  government  and  con- 
duct of  the  business  of  the  corporation.  In  January,  18S2, 
Joseph  Franke,  the  husband  of  appellee,  made  application  for 
membership  in  this  organization,  to  the  local  branch  at  Belle- 
ville, which  was  approved  and  a  benefit  certificate  issued  to  him. 
By  the  terms  of  this  certificate,  the  beneficiary  named  was  "  the 
family  and  estate,^'  and  the  relationship  of  the  beneficiary 
to  said  Joseph  was  stated  to  be,  '*wife  and  children."  This 
certificate  provided  that  Joseph  Franke  should  have  the  right 
to  surrender  the  certificate  and  receive  a  new  one,  and  might 
substitute  another  beneficiary  or  beneficiaries  therein,  if  he  so 
desired,  by  complying  with  the  laws  of  the  order  on  this  sub- 
ject. At  the  time  this  certificate  was  issued  the  laws  of  the 
order  required  that  in  order  to  entitle  a  member  to  surrender 
his  certificate  and  take  a  new  one,  naming  other  beneficiaries, 
he  should  present  the  written  consent  of  the  beneficiary  under 
the  first  certificate  to  such  change.  In  May,  1885,  the  con- 
stitution of  the  order  was  so  changed  that  a  member  might 
surrender  his  certificate  and  receive  a  new  one,  naming  other 
beneficiaries,  by  a  two-thirds  vote  of  the  members  of  the 
branch  of  the  order  to  which  he  belonged.  In  1887  Joseph 
Franke  applied  for  a  change  in  the  beneficiary  in  his  certifi- 
cate, naming  his  wife,  Rosalie  Franke,  the  beneficiary,  and 
his  branch  assented  thereto  by  a  two-thirds  vote,  and  the  old 
certificate  issued  in  1882  was  surrendered,  and  a  new  one 
issued  accordingly.  On  this  certificate,  issued  in  1887,  this 
suit  was  brought.  Joseph  Franke  died  in  1888  and  proof  of 
liis  death  was  made.  A})pellant  declined  to  pay  to  Kosalie 
Franke,  and  hence  this  suit. 

The  contention  of  appellant  is  that  a  change  in  the  benefi- 
ciary in  Franke's  certificate  could  only  legally  be  made  by 
complying  with  the  laws  of  the  order  in  force  at  the  time  the 
original  certificate  was  issued;  that  the  change  niade  in  the 
laws  of  the  order  in  1885,  could  only  legally  ai»ply  to  certifi- 
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cates  issued  subsequently  to  such  change.  The  amendment  to 
the  constitution  which  effected  this  change,  is  broad  enough 
to  cover  certificates  issued  before  the  change  as  well  as  those 
issued  after. 

It  is,  however,  contended  that  the  beneficiaries  named  in 
such  certificate  as  the  one  here  involved,  acquire,  when  the 
certificate  is  issued,  a  vested  interest  therein,  of  which  they 
can  not  be  divested  without  their  consent.  Bearino^  in  mind 
that  this  certificate  contains  this  clause—  "  And  it  is  expressly 
understood  that  this  is  a  contract  between  the  Supreme  Coun- 
cil Catholic  Knights  of  America  and  the  assured  alone,  and 
not  a  contract  between  said  council  and  the  beneficiaries  herein 
named" — we  do  not  think  this  contention  can  be  maintained. 
Moreover  the  children  of  Joseph  Franke,  who  were  named 
jointly  with  his  wife  as  beneficiaries  in  the  tirst  certificate,  are 
setting  up  no  claim  here.  It  appears  tliat  appellant  did  file 
a.  bill  of  interpleader  to  which  appellee,  the  children  of 
Franke  and  the  administrator  of  his  estate,  were  made  parties 
defendant,  in  which  the  same  facts  were  set  forth  as  are 
brought  forward  here  to  defeat  a  recovery  by  appellee,  to 
which  bill  a  demurrer  was  sustained.  The  action  of  the 
court  upon  that  bill  is  not  before  us.  Independent  of  this 
fact,  however,  we  are  of  opinion  that  neither  the  wife  nor 
children  of  Franke  had  any  vested  interest,  conditionail  or 
otherwise,  in  the  benefits  provided  by  the  certificate  issued 
in  1882,  so  long  as  Franke  lived  and  controlled  this  contract. 

The  contract  was  between  the  association  and  Franke  alone. 
Swift  V.  R  P.  &  F.  C.  Ben.  Ass.,  96  HI.  314;  Byrne  v. 
Casey  et  al.,  S.  W.  Eep.,  Yol.  8,  p.  38.  The  association  had 
the  right  to  prescribe  and  change  the  terms  upon  which 
Fratike  might  change  the  beneficiary.  This  the  association 
did,  and  Franke  made  the  change  in  exact  accordance  with  the 
terms  prescribed  by  the  change  of  the  constitution.  Of  this 
no  one  can  now  be  heard  to  complain,  certainly  not  the  asso- 
ciation. It  was  in  eflFect  taking  out  a  new  certificate.  The 
old  certificate  was  surrendered  and  canceled  by  the  concurrent 
act  of  the  parties  to  it,  and  the  only  shadow  of  claim  that  any 
one  can  have  upon  appellant,  to  the  benefits  in  question,  must  be 
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worked  out  throngh  the  new  certificate.  By  it  the  appellant 
expressly  agreed  to  paj  the  benetits  to  accmc  npon  the  death 
of  Franke  to  appellee.  Johnson  et  al.  v.  Van  Epps,  110  III. 
563.  In  ordinary  life  insarance,  where  one  insures  his  own 
life  for  the  benefit  of  another,  and  there  is  no  provision  in  the 
}H>licj  for  effecting  a  change  of  beneficiary,  it  has  been  held 
that  no  such  change  can  be  made  without  the  assent  and  con- 
sent of  the  beneticiarj  named;  bat  we  are  aware  of  no  case 
which  holds  that  an  insurance  company  and  the  person  therein 
insnred  may  not  provide  in  the  contract  of  insurance  for  a 
change  of  beneficiary,  and  that  a  change  made  in  pursnance 
of  such  Cimtract  would  be  invalid  without  the  assent  of 
the  original  beneficiary.  The  case  cited  from  Massachusetts 
turned  ujK»n  their  statute,  which  prohibits  such  a  change. 

It  is  also  urged  that  the  Circuit  Court  erred  in  allowing 
interest  upon  the  amount  of  benetits  due  appellee,  after  the 
same  were  due  and  payable  by  the  terms  of  the  certificate. 
By  the  statute,  "creditors  shall  be  allowed  to  receive  interest 
at  the  rate  of  six  per  cent  per  annum,  for  all  moneys  after 
they  became  due  on  any  bond,  bill,  promissory  note^  or  other 
instruments  in  writin?."  The  instrument  sued  on  in  this  case 
was  clearly  an  instrument  in  writing.  The  amount  due  was 
readilv  ascertainable.  If  there  were  two  thousand  members 
when  Franke  died  the  sam  dne  was  $2,000.  If  the  number 
of  members  was  less  tlian  two  thousand  the  amount  due  would 
be  as  many  d«.>llars  as  there  were  members.  The  appellant 
had  all  the  necessary  data  in  its  possession  to  determine  the 
amount  due.  The  recovery  of  interest  in  such  case  does  not 
de}>eud  \\\x>n  the  question  of  vexatious  delay  but  upon  the 
plain  words  of  the  statute.  Heisler  et  al.  v.  Stose,  Vol.  23, 
Xo.  4  X.  E.  Eep.  February  21,  1S90.  Finding  no  error  in 
the  judgment  of  the  Circait  Court  tlie  same  is  affirmed. 

Judgment  ctfirmecL 
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The  City  of  Murphysboro 

V. 

John  L.  Baker.  ' 

4 

Munictpal  Corporations — Pe^'nonal  Injunes  —  Negligence — Defective 
Sidewa  Iks — Not  ice, 

I 

Actual  notice  of  the  defect  is  not  neceflsary  to  render  a  city  liable  for 
injuries  sustained  by  reason  of  a  defective  sidewalk. 

[Opinion  filed  June  13,  1S90.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;  the 
Hon.  Oliver  A.  Harkes,  Judge,  presiding. 

Messrs.  A.  B.  Garrett,  C.  H.  Sundmacher  and  Hill  & 
Martin,  for  appellant. 

Mr.  J.  B.  Mayham,  for  appellee. 

Green,  J.  This  was  an  action  on  the  case,  brought  by 
appellee  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  appellant  in  failing  to  keep  its 
sidewalk  in  reasonably  safe  condition  and  repair. 

The  jury  returned  a  verdict  finding  defendant  guilty,  and 
assessed  damages  at  $126,  for  which  amount  and  costs,  judg- 
ment was  entered,  and  defendant  took  this  appeal. 

Upon  a  careful  examination  of  the  record,  we  find  evidence 
sufficient  to  warrant  the  verdict.  The  admission  of  the 
evidence  objected  to  by  defendant  was  a  matter  within  the 
discretion  of  the  court,  and  we  can  not  say  such  discre- 
tion was  improvidently  exercised,  or  that  the  court  erred  in 
admitting  it.  The  only  other  error  assigned  is  the  refusal  of 
the  court  to  give  this  instruction  on  behalf  of  defendant :  "In 
order  to  make  the  city  liable  for  injuries  caused  by  defective 
sidewalks,  it  devolves  upon  the  plaintiff  to  prove,  by  a  pre- 
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ponderanco  of  the  evidence,  that  the  city  not  only  had  notice 
of  the  defect,  but  the  plaintiff  must  further  show  that  the 
city  liad  notice  of  tlie  dangerous  character  of  the  defect,  and 
tliat  the  plaintiff  used  ordinary  care."  This  instruction,  if 
given,  might  have  misled  the  jury.  They  probably  would 
liave  understood  it  to  mean  that  actual  notice  must  be  given 
by  some  person,  informing  the  city  authorities  of  the  defect. 
This  is  not  tlie  law,  but  constructive  notice  is  sufficient  to 
create  liability,  and  the  law  was  correctly  stated  in  plaintiffs 
fourth  inUruction  given  to  the  jury.  Finding  no  error 
requiring  the  reversal  of  the  judgment,  it  is  affirmed. 

Judgiftent  affirmed. 


Eugenia  W.\8hington,  Administratrix, 

V. 

The  Louisville   and   Nashville  Kailroad  Com- 
pany ET  AL. 

.    Railroads — Negligence — Personal    Injuries — Suit  by   Administrator — 
Compromise — Fra  ud . 

1.  On  motion  by  defendants  for  judgment,  based  on  an  aurr^eraent  of 
compromise  cliiinied  by  plaintiff  to  have  been  obtained  from  her  through 
fraud,  the  court  may  inquire  into  and  determine  the  questions  raised,  with- 
out compelling  deFendantB  to  plead  the  agreement,  and  make  an  issue  for 
8ubmi?sion  to  a  jury. 

2.  Mere  expressions  of  opinion  inducive  to  the  execution  of  an  agreement 
are  not  such  false  representations  as  will  avoid  it. 

3.  An  administratrix  has  the  power  to  compromise  a  suit  against  a  rail- 
road compiiny  for  the  wrongful  death  of  her  intestate,  without  the  order  of 
the  Probate  Court,  required  by  Sec.  83,  Chap.  3,  R.  S. 

[Opinion  filed  June  13,  1890.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Benj.  R.  Burroughs,  Judge,  presiding., 

Oscar  Washington  was  killed  at  the  time  of  the  railroad 
strike  in  East  St.  Louis  in  April,  1886.  Bis  administratrix 
brought  this  suit  March  26,  1888,  making  tlie  Louisville  and 
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Nashville  Railroad  Company,  the  South  East  and  St.  Louis 
Railway  Company,  Samuel  Jones,  William  Luster,  Stewart 
Martin,  John  Hague,  George  Burnett  and  John  Williams, 
parties  defendant  The  declaration  alleged  that  the  defend- 
ants owned  and  were  usin^  a  certain  railway  in  the  city  of 
East  St.  Louis  in  the  lifetime  of  said  Oscar  Washington? 
to  wit,  on  the  9th  day  of  April,  1886,  extending  across 
Broadway,  a  public  street  in  said  city,  and  Oscar  Washington 
was  passing  on  and  along  said  street  near  to  said  railway,  as 
he  rightfully  might,  whereby  it  became  the  duty  of  the 
defendants  to  operate  said  railway  in  such  a  manner  as  not  to 
unnecessarily  injure  him,' the  said  Oscar  Washington,  but  the 
defendants,  not  regarding  such  duty,  then  and  there  negli- 
gently and  carelessly  fired  off  and  discharged  certain  pistols, 
rifles  and  guns  loaded  with  powder  and  bullets,  and  thereby 
shot  and  mortally  wounded  the  said  O^car  Washington,  of 
which  wound  he  died.  The  defendants  filed  a  plea  of  not 
guilty,  the  venue  of  the  cause  was  changed  from  the  City 
Court  of  East  St.  Louis  to  the  Circuit  Court  of  Madison 
County,  and  the  case  continued  from  term  to  term  until  the 
October  term,  1889,  of  said  Circuit  Court,  when  a  motion 
was  made  by  defendants  that  a  judgment  be  entered  for 
plaintiff  against  the  defendants  for  the  sum  of  $200,  in  pur- 
suance of  the  foil  owing  agreement : 

"  Statb  of  Illinois  ] 
Madison  County,    )     '     In  the  Circuit  Court,  October  term, 

A.  D.  1889. 

Eugenia  Washington,  administratrix  of  the  estate  of 
Oscar  Washington,  deceased,  v.  Louisville  &  Nashville  Rail- 
road Company,  South  East  &  St.  Louis  Railway  Company, 
Samuel  Jones,  William  Luster,  Stewart  Martin,  John  Hague? 
George  Burnett  and  John  Williams,  defendants. 

It  is  hereby  agreed  between  the  plaintiff  and  defendants 
in  the  above  cause,  that  at  the  October  term,  A.  D.  18b9,  of 
the  Madison  County  Circuit  Court  judgment  shall  be  entered 
by  the  court  in  said  cause  in  favor  of  the  plaintiff  and  against 
the  defendants  for  the  sum  of  $200  and  costs  of  suit.  And 
the  said  plaintiff  hereby  acknowledges  receipt  in  full  from 
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said  dcfcndante  of  the  said  sum  of  $200,  being  the  amount  in 
full  of  said  judgment — except  costs.  And  it  is  hereby 
agreed  by  the  said  plaintiff  and  the  said  defendants,  that 
upon  the  filing  of  this  agreement  in  said  cause  at  said  Octo- 
ber term,  A.  D.  1SS9,  of  the  Madison  County  Circuit  Court, 
said  court  shall  cause  to  be  entered  upon  its  docket,  satisfaction 
in  full  and  release  of  said  judgment  so  entered  as  aforesaid, 
for  the  sum  of  $200,  except  costs  of  suit  In  witness  whereof, 
the  (parties  plaintiff  and  defendants  in  this  suit  have  signed 
this  agreement  on  the  7th  day  of  July,  A.  D.  1S89. 

EuGKNiA  Washington, 
Administratrix  of  the  estate  of  Oscar  Washington,  deceased. 

EcGENiA  Washington, 

EcGKNiA  Shields, 
*   Louisville  and  Nashville  Kailroad  Company  and 

South  East  and  St.  Louis  Railway  Company, 

By  J.  M.  Hamill,  their  attorney. 

Samuel  Jones, 
Wm.  Lusteb, 
Btewakt  Martin, 
John  Hague, 
Gkokge  Burnett  and 
John  Williams, 
By  W.  Foreman,  their  attorney. 

Signed  in  presence  of 

A.  L.  Dawson, 
G.  H.  James, 

Witnesses. 

State  of  Illinois,    1 
County  of  St.  Clair,  /     '     I,   A.  O.  Krebs,  a  notary  public 

in  and  for  said  county  in  the  State 
aforesaid,  do  hereby  certify  that  Eugenia  Shields,  formerly 
Eugenia  Washington,  and  •  Eugenia  Washington,  adminis- 
tratrix of  the  estate  of  Oscar  Wasliington,  deceased,  per- 
sonally known  to  me  to  be  the  same  person  whose  name  is 
subscribed  to  the  foregoing  instrument,  appeared  before  me 
this  day  in  person  and  acknowledged  that  she  signed,  sealed 
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and  delivered  the  said  instrument  as  her  free  and  voluntary 
act  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  notarial  seal  this  seventeenth 
day  of  July,  A.  D.  1889. 

[seal.]        O.  a.  Krebs, 

Notary  Public." 

The  plaintiff  in  her  own  behalf  and  in  behalf  of  her  minor 
child  objected  to  the  entry  of  judgment  under  said  afijree- 
ment  and  filed  her  aflSdavit  in  support  of  her  objection,  which 
sets  forth  in  substance,  that  Henry  James,  a  deputy  sheriff,, 
came  to  her  with  a  bill  for  costs  from  the  County  Court,  being 
the  costs  of  the  appointment  of  plaintiff  as  administratrix 
of  her  husband's  estate,  stating,  as  she  claims,  that  she 
and  her  bondsmen  were  liable  to  pay  the  same,  and  men- 
tioned other  suits  where  plaintiff  had  been  compelled  to  pay 
heavy  costs;  that  it  was  no  use  for  poor'people  to  litigate  with 
i-ailroad  companies,  and  that  said  James  offered  to  see.  what 
compromise  the  railroad  companies  would  be  willing  to 
make,  and  she  consented  lie  might  do  so;  that  two  days  aftei*^ 
James,  Dawson  and  Krebs  called  upon  her  and  James  said  he 
could  only  get  $200  upon  a  settlement,  and  that  he  had  hard 
work  to  get  that,  and  that  she  had  better  accept  it,  that  it 
was  the  best  she  could  do;  that  one  Jones,  who  was  injured 
at  the  time  plaintiff's  husband  was  killed,  would  never  get 
anything;  that  defendants  could  keep  the  case  in  court  as  long 
as  they  liked;  that  plaintiff  was  alone;  that  she  objected  to 
making:  settlement  in  the  absence  of  some  one  to  advise  with 
her  about  it,  but  James  jind  others  continued  to  urge  her  to 
settle  until  she  became  so  agitated  that  she  did  not  fully 
realize  what  was  going  on;  that  a  paper  was  given  "her  and 
she  was  requested  to  read,  but  she  was  unable,  owing  to  her 
condition  of  mind,  to  read  it,  and  thereupon  one  of  the  men 
read  it  to  her,  but  for  some  reason  she  could  not  comprehend 
it;  that  when  she  spoke  of  advising  with  some  one,  James 
said  it  was  not  necessary  to  see  any  one,  and  that  James 
represented  that  he  was  acting  entirely  in  her  interest  in  the 
matter. 
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The  defendants  in  support  of  tlieir  motion  for  entry  of 
jndsrnient  filed  the  aflSdavitsof  G.  11.  James,  A.  L.  Dawson  and 
Ol  A.  Krebs.  James  states  that  he  ealled  upon  plaintiff  with 
cost  bill  from  County  Court ;  that  he  told  her  that  if  she  did 
not  ]>ay  it,  her  bondsmen  would  have  to  pay  it,  and  that  one 
of  her  bondsmen  had  told  him  she  would  pay  it  when  called 
UfK>n  to  do  bo;  that  .he  said  ^he  did  not  know  she  would  have 
anything  to  pay,  or  she  would  not  have  ^one  into  it;  that  she 
then  ?aid  the  railroad  company  had  offered  her  $200,  and  she 
wished  she  had  taken  it,  and  if  she  ever  had  the  opportunity 
again,  she  would  take  it;  that  he  then  said  to  her,  if  she  was 
willing  to  take  ?2U0  lie  would  Bee  if  he  could  get  them  to 
renew  tlie  offer  and  asked  her  if  he  could  get  them  to  give 
J'20(>,  and  would  bring  the  money,  would  she  accept  it,  and 
s)ie  replied,  "Yes,  and  will  be  glad  to  get  it  and  stop  the 
thing  right  where  it  is ;"  that  he  promised  to  let  her  know  in 
a  few  days;  that  two  days  after,  he  called  uiK)n  the  plaintiff  in 
company  with  Dawson  and  Krebs  and  told  her  that  they  had 
come  to  settle  her  case  with  the  railroad  companies ;  that  she 
sent  a  girl  who  was  j)re6ent  out  of  the  room ;  that  Krebs  then 
produced  the  papers  and  read  them  to  her ;  that  she  took  them 
and  read  them  once  herself  and  when  she  returned  them  to 
Krebs  he  asked  her  if  she  understood  what  thev  were  and  she 
said  yes;  that  Krebs  said  further,  "  If  yon  do  not  thoroughly 
understand  what  you  are  doing  we  will  proceed  no  further ;"' 
and  she  said  she  understood  it  thoroughly  ;  that  Krebs  then 
read  them  over  to  her  a  sectmd  time  and  explained  tliem  to 
her  carefully  and  again  asked  her  if  she  fully  understood 
them ;  that  the  money  was  then  paid  to  her  and  she  signed 
the  agreement  for  entry  of  judgment  for  ?200;  that  plaintiff 
said  when  they  went  to  the  house  that  if  she  had  known  they 
were  coming  she  would  have  had  her  husband  remain,  but  it 
did  not  make  any  difference  as  her  husband  wanted  her  to 
take  the  money ;  that  plaintiff  was  not  excited  but  perfectly 
cool ;  that  when  he,  James,  called  on  her  with  the  cost  bilU 
nothing  was  said  about  other  suits  and  that  he  said  nothing  to 
her  to  induce  her  to  compromise  her  claim  and  did  not  say 
that  it -was  useless  for  poor  people  to  litigate  with  railroad 
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companies,  and  did  not  say  when  he  went  back  the  second  time 
that  he  had  hard  work  to  get  the  money,  and  at  no  time 
advised  her  to  take'  the  money;  that  plaintiff  did  not  ask  to 
wait  until  she  could  consult  with  some  one;  tliat  all  he  did 
was  at  the  request  of  plaintiff,  and  that  he  never  spoke  with 
any  of  the  defendants,  attorneys  or  agents,  in  relation  to  the 
matter  up  to  the  time  the  money  was  paid  to  plaintiff.  Daw- . 
son  states  that  he  received  a  letter  from  James  to  the  effect 
that  plaintiff  would  take  $200  and  settle  her  case  against  the 
railroad  companies;  that  on  the  receipt  of  the  letter  he 
informed  the  attorney  of  the  Louisville  and  Nashville  Rail- 
road Company  of  its  contents;  that  the  attorney  thereupon 
gave,  him  $200  to  pay  to  plaintiff,  and  he  and  Krebs  went  to 
East  St.  Louis,  found  James,  and  the  three  went  together  to 
the  house  of  plaintiff ;  that  he  heard  all  that  took  place  there ; 
that  he  had  read  the  affidavits  of  James  and  Krebs  as  to  what 
occurred  at  plaintiff's  house  and  that  the  same  are  ti'iie.  Krebs 
states  that  he,  at  the  request  of  the  attorney  of  the  railroad 
company,  went  with  Dawson  to  East  St.  Louis,  and  then  with 
Dawson  and  James  to  the  house  of  the  plaintiff,  and  he  con- 
firms the  statements  of  James  as  to  what  occurred,  going  over 
the  particulars  in  detail. 

Plaintiff  also  filed  the  affidavit  of  Cass  A.  Jones  to  the 
effect  that  he  was  injured  in  the  riot  at  East  St.  Louis,  April 
9,  1886;  that  until  recently  he  had  a  suit  for  the  recovery  of 
damages  for  such  injury;  that  about  September  18,- 1889,  the 
defendant  in  this  suit  paid  him  $4,500,  in  settlement  of  his 
claim;  that  James,  the  deputy  sheriff,  came  to  his  house  about 
the  middle  of  July,  1889,  and  stated  that  the  company  wanted 
to  settle  his  suit;  that  it  would  cost  the  company  $700  or  $800 
to  litigate  the  case,  and  that  the  company  would  rather  pay 
him  the  amount  and  settle;  that  he  declined  to  negotiate  with 
James  and  referred  him  to  his  attorney;  that  James afterwaid 
told  him  that  the  attorney  of  the  Louisville  &  Nashville  Rail- 
road Company  employed  him  to  get  him  to  settle.  The  court 
allowed  the  motion  of  defendants  and  entered  judgment  in 
favor  of  plaintiff  and  against  defendants  for  the  sum  of  $200 
and  costs;  also  entered  satisfaction  of  the  judgment;  to  which 
plaintiff  excepted  and  brings  the  case  to  this  court  by  appeal. 
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Messrs.  J.  M.  Hahill  and  W.  S.  Forjehak,  for  appellees. 

Reeves,  P.  J.  Three  grounds  of  reversal  of  the  judgment 
of  the  Circuit  Court  ^re  urged.  The  first  is  that  the  affida- 
vits tiled  in  support  of  the  motion  for  judgment  and  against 
it,  having  disclosed  a  controversy  in  regard  to  the  compro- 
mise of  the  plaintiff's  cause  of  action,  the  court  should  have 
required  the  defendants  to  plead  the  agreement  upon  which 
the  motion  was  based,  and  thus  make  an  issue  which  could 
have  been  submitted  to  a  jury.  This  contention  aseumes  that 
the  agreement  for  the  entry  of  judgment  should  be  consid- 
ered a  release  of  plaintiff's  cause  of  action.  This  assumption 
does  not  seem  to  us  to  bo  well  founded.  Certainly  the  terms 
of  the  agreement  do  not  warrant  such  an  assumption.  It 
might  be  contended  that  the  agreement  by  a  fair  implication 
Avas  a  release  of  her  cause  of  action  except  as  to  the  amount 
for  which  the  judgment  should  be  entered.  But  we  fail  to 
see  how  the  defendants  could  have  framed  a  plea  upon  the 
agreement  as  it  stands  that  would  have  presented  any  triable 
issue  upon  the  motion  of  defendants  based  upon  the  agree- 
ment. The  court  could  properly  inquire,  first,  whether  plaint- 
iff had  executed  the  agreement,  and  this  being  established,  if 
it  was  claimed  that  the  agreement  had  been  obtained  by  fraud, 
the  court  might  investigate  that  question  and  also  the  fur- 
ther question  whether  plaintiff,  under  the  law,  could  make  such 
agreement.  When  it  wasdetenin'ned  by  the  court  that  plaint- 
iff executed  the  agreement  and  that  she  had  the  legal  power 
to  make  it,  and  that  it  was  not  obtained  by  fraud,  nothing 
remained  but  to  enter  judgment  in  accordance  with  the  terms 
of  the  agreement. 

The  second  ground  of  reversal  is  that,  conceding  that  the 
question  was  properly  disposed  of  on  motion,  the  court  erred 
in  not  finding  that  the  agreement  was  obtained  by  fraud,  and 
therefore  not  binding  on  appellant.  The  statements  of  appel- 
lant in  her  affidavit  which  tend  to  show  that  she  was  over- 
reached in  the  negotiation  which  resulted  in  her  signing  this 
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agrooinent  for  judgment  for  $200,  are  directly  contradicted  by 
James,  Dawson  and  Krebs.  We  have  carefully  examined  all 
the  affidavits  and  are  not  able  to  say  that  the  appellant  was 
induced  to  enter  into  the  agreement  by  fraud.  Much  that 
plaintiff  claims  that  James  said  to  her,  was  the  mere  expres- 
sion of  his  opinion,  and  such  expressions  ordinarily  do  not 
amount  to  fraudulent  representations,  particularly  when  these 
opinions  are  as  to  matters  of  law.  American  Ins.  Company 
V.  Crawford,  7  111.  App.  29;  Fish  v.  Cleland,  33  111.  238. 

The  remaining  ground  upon  which  appellant  seeks  to 
reverse  the  judgment  of  the  Circuit  Court  is,  that  plaintiff 
had  not  the  power  to  make  the  agreement.  In  support  of 
this  proposition,  appellant  relies  upon  Sec.  83,  Chap.  3,  Starr 
&  Curtis,  p.  226.  This  section  requires  an  administrator  to 
secure  an  order  of  Probate  Court,  authorizing  him  to  settle  or 
compound  claims  due  the  estate,  before  he  can  legally  proceed 
to  do  so.  Does  this  section  apply  to  cases  like  the  one  at  bar  ? 
As  we  construe  the  statute  under  which  this  suit  is  brought, 
the  claim  sought  to  be  enforced  here,  is  not  a  debt  due  to  the 
estate.  When  recovered,  the  amount  of  the  recovery  does 
not  become  assets  in  the  hands  of  the  administrator  to  be 
distributed,  as  the  other  assets  of  the  estate,  '^  but  the  amount 
recovered  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  such  deceased  person."  The  creditors  of  the 
estate  of  the  deceased  have  no  interest  whatever  in  the 
amount  of  such  recovery.  Section  83  of  the  statutes  in  rela- 
tion to  the  administration  of  estates,  is  applicable  alone,  as  we 
view  it,  to  claims  due  the  estate,  and  which,  when  collected, 
belong  to  the  estate,  as  assets,  applicable  to  the  payment  of 
debts  of  the  estate.  As  to  the  power  of  the  plaintiff  to  settle 
the  itmount  of  her  recovery  as  administi'atrix  in  this  case, 
the  case  of  Henchey,  Adm'x,  v.  City  of  Chicago,  41  111.  136, 
seems  to  be  conclusive.  In  that  case  it  is  said  :  ^'  Neither  can 
we  agree  with  appellant's  counsel  in  the  position  that  the 
plaintiff  had  no  power  to  make  the  stipulation  by  which  the 
suit  was  dismissed.  The  statute  vested  in  her  as  administra- 
trix, the  right  of  action  and  the  legal  title  to  whatever  damages 
were  recoverable.     This,  of  necessity,  gave  her   the   legal 
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right  to  control  the  prosecution  and  disposition  of  the  suit. 
Whether  the  children,  who,  witli  herself,  were  interested  in 
the  distribution  of  whatever  damages  might  have  been  recov- 
ered, can  call  her  to  account  for  any  error  of  judgment  she 
may  have  committed  in  making  settlement,  is  to  be  decided 
when  they  make  the  attempt." 

This  decision  is  binding  upon  ns  until  overruled  by  the 
Supreme  Court,  or  until  the  Legislature  shall  change  the 
statute.     The  judgment  of  the  Circuit  Court  is  af&rmed. 

Judgment  affirmed. 


INDEX. 


ACTIONS. 

1.  In  an  action  for  money  paid  on  behalf  of  another,  this  court  de- 
clines to  interfere  with  a  verdict  for  plaintiff.     Mason  v.  Halley,    624 

ADMINISTRATION. 

1.  This  court  holds  that  the  attempt  of  an  executor  to  pay  a  specific 
Jegacy  of  his  testator  by  the  transfer  of  a  certificate  of  deposit  belong- 
ing to  the  estate,  which  was  accepted  by  the  legatee  and  a  receipt 
given  for  her  legacy,  (he  maker  of  the  certificate  having  defaulted,  was 
unauthorized  and  void,  and  that  said  receipt  was, also  void.  Oraffen- 
reid  v.  Kundert^  48'^ 

2.  In  the  case  presented,  this  court  holds  that  the  acts  of  the  exec- 
utor amounted  to  a  devastavit^  and  that  the  legatee  had  her  remedy 
against  the  executor  or  his  legal  representative  (he  having  died)  with- 
out first  applying  to  the  court  for  the  appointment  of  an  administrator 
de  bonis  non.    Id.,  483 

8.  A  legatee  can  only  be  required  to  give  a  bond  to  refund  due  pro- 
portion of  any  debt  which  may  afterward  appear  against  the  estate 
when  payment  is  demanded  before  the  period  for  exhibiting  claims  has 
expired.    Id.,  483 

4.  An  administratrix  has  the  power  to  compromise  a  suit  against  a 
railroad*  company  for  thd  wrongful  death  of  her  intestate,  without  the 
order  of  the  Probate  Cour4,  required  by  Sec.  83,  Chap.  3,  R.  S.  Wash- 
ington V.  L.  d;  N.  R,  B.  Co,.  668 

AGENCY— See  Evidence,  8,  9;  iNsruAKCE,  5. 

1.  When  an  agent  is  employed  to  sell  land  and  finds  a  purchaser 
whom  the  owner  accepts  and  to  whom  he  sells,  the  agent  is  entitled  to 
commissions  although  the  seller  may  not  secure  the  same  terms  of  sale 
which  he  had  proposed  through  the  agent.     Adams  v.  Decker^  17 

2.  The  fact  that  the  owner  is  not  notified  that  the  purchaser  has 
been  sent  to  him  by  the  agent  is  immaterial.    Id,,  17 

8.  If  any  person,  whether  regularly  employed  as  a  clerk,  servant, 
agent  or  not,  goes  into  a  saloon  and  sells  or  gives  away  intoxicating 
liquors  with  the  knowledge  and  consent  of  its  owner  or  keeper,  or  with 
his  subsequent  ratification  thereof,  the  owner  or  keeper  must  be  held 
responsible  for  these  acts,  and  such  person  will  be  treated  as  his  agent 
in  making  these  sales  or  gifts.     Kennedy  Bros.  v.  Sullivan^  46 

4.    Evidence  going  to  show  what  occurred  at  a  certain  interview 

(667) 
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between  an  attorney  and  a  person  assumed  to  have  been  acting:  for 

'    another,  is  inadmissible  to  bind  the  latter  in  the  absence  of  proof  of 

authority  to  act.     Porter  v.  Robertson,  74 

5.  Agency  may  be  shown  by  the  testimony  of  the  agent,  by  a  courae 
of  conduct  or  dealings  on  his  part  that  will  justify  the  presnmption 
that^he  has  authority  to  act,  or  by  words  or  acts  of  the  principal, 
importing  ratific<ition.    Id.,  74 

APPEAL  AND  ERROR— See  Evidence  33;  Jurisdiction,  5. 

1.  The  filinir  of  a  transcript  from  a  justice  with  the  clerk  of  (he 
Circuit  Court  of  the  proper  county,  within  twenty  days  from  the  ren- 
dition of  a  judgment  by  a  justice,  is  a  sufficient  compliance  with  the 
statute  regarding  appeals.    Uanna  v.  City  of  Kankaketf  186 

2.  This  court  declines  to  consider  an  appeal  by  a  railroad  company 
in  an  action  brought  to  recover  from  it  for  a  personal  injury  alleged  to 
have  been  occasioned  through  its  negligence,  for  the  re&<on  that  the 
bill  of  exceptions  was  not  signed  and  sealed  by  the  trial  judge.  C,  B. 
dt  Q,  R,  R.  Co.  V.  Johnson,  351 

3.  In  an  action  on  a  promissory  note,  resulting  in  a  judgment  for 
the  plaintiff,  the  defense  relied  on  being  based  upon  the  statute  of  limi- 
tations, this  court  holds  that,  there  being  no  bill  of  ezceptionfi,  and  the 
question  relied  on  not  being  properly  presented  by  the  pleadintrs,  the 
judgment  of  the  court  below  must  be  affirmed.    Cornwell  v.  Broom, 

4.  The  ezcl union  of  competent  testimony  which  could  not  have 
changed  the  result  in  a  given  case,  is  not  reversible  error.  Baltz  v. 
Muskopf,  625 

6.  An  objection  to  the  filing  of  a  cross-bill  by  one  who  has  not  been 
made  a  formal  defendiint  can  not  be  made  for  the  first  time  on  appeal. 
Freeman  v.  Karr,  646 

ATTORNEY  AND  CLIENT. 

1.  In  an  action  for  attorneys*  fees,  this  court  declines  to  interfere 
with  the  verdict  for  defendant.     Willougkby  v.  Hurley,  371 

BASTARDY . 

1.  In  a  bastardy  proceeding  the  precise  time  of  the  alleged  act  of 
coition,  if  it  be  within  the  proper  period  of  gestation,  is  immaterial,  even 
though  the  complaining  witness  may  have  fixed  the  time  definitely,except 
as  affecting  the  credibility  of  the  witness.     Ross  v.  The  People,         21 

2.  In  a  bastardy  proceeding,  where  the  child  was  born  June  18,  18S8, 
upon  inquiry  as  to  the  paternity  of  the  child,  questions  for  the  purpose 
of  ascertaining  whether  or  not  the  prosecutrix  had  illicit  intercourse 
with  other  men  than  defendant  between  August  14  and  September  12, 
1887,  were  proper.     Pike  v.  The  People,  112 

8.  In  a  bastardy  proceeding,  this  cx)urt  declines,  \xl  view  of  the  evi- 
dence, to  interfere  with  the  verdict  for  the  plaintiff.  Sehatf  v.  The 
People,  400 

4.  Evidence  as  to  acts  of  impropriety  on  the  part  of  the  prosecuting 
witness,  with  parties  other  than  the  defendant,  at  times  outside  the 
period  of  gestation,  should  not  be  admitted.    Id.,  400 
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BILLS  OF  EXCEPTION'S-See  Appeal  and  Eruor,  2,  3. 

1.  Where  the  bill  of  exceptions  shows  no  exception  taken  to  the 
notion  of  the  court' below,  this  court  bos  no  power  to  review  the  action 
thereof.     Fries  v.  Fries,  142 

2.  Exceptions  can  only  become  matters  of  record  when  certified  to  by 
the  presiding^  judfpe.    Id,,  142 

BONDS. 

1.  In  order  to  fix  the  liability  of  the  sureties  on  an  appeal  bond,  it 
was  not  necessaryi  under  the  proper  construction  of  the  language  of 
the  bond,  for  the  Appellate  Court,  by  it«  judgment  at  the  time  of 
affirmance,  to  e8tab1i.«h  the  amount  of  damages  and  costs  against  (he 
defendants  in  the  original  suit.     Sanger  v.  Nadlehoffer,  262 

2.  The  fact  that  one  of  the  principals  to  the  bond  in  question  died 
pending  the  appeal,  and  that  appellee  was  compelled  to  pursue  his 
remedy  against  his  debtors  separately,  one  in  person  and  the  other 
through  the  Probate  Court,  does  not,  upon  proper  construction  of  the 
bond,  release  the  sureties.     Id.,  252 

CERTIOKARL 

1.  In  the  case  prr^sented  this  court  holds  that  the  facts  stated  in  the 
petition  for  a  certiorari  were  sufficient  to  warrant  the  issue  of  the 
writ.     Heep  v.  Harkless,  70 

CONTRACTS— See  Evidknck,  26,  27. 

1.  Where  the  contract  of  claimant  to  care  for  a  deceased  person 
was  a  continuing  one,  the  objection  that  the  claim  is  stale  can  not  be 
made.    Avery  v.  Moore,  ,  115 

2.  Although  the  contract  was  for  the  care  of  deceased  up  to  the  time 
of  his  deaths  and  claimant  did  not  care  for  him  up  to  his  death,  this 
fact  does  not  defeat  her  right  of  recovery,  the  evidence  showing  that 
her  failure  to  care  for  him  was  not  by  reason  of  her  default.    Id.,     115- 

8.  The  evidence  in  the  case  presented  is  sufiicient  to  show  that  the 
contract  was  made  with  the  claimant  and  not  with  her  and  her  husband, 
and  no  one  but  the  husband  can  raise  objection  to  a  contract  of  this 
character  being  made  and  enforced  by  a  married  moman.    Id.,        115 

4.  Where  a  party  himself  places  a  construction  upon  a  contract  and 
agrees  to  execute  it  according  to  such  construction  and  thereby  induces 
its  execution,  h  *  will  be  estopped  from  afterward  repudiating  such  con- 
struction nnd  insisting  upon  one  more  favorable  to  himself.  Sehmohl 
V.  Fiddick,  190 

5.  Where  either  of  two  constructions  may  be  applied  to  a  contract* 
the  one  most  favorable  to  the  grantee  will  be  adopted.    Id.,  190 

6.  Covenants  in  contracts  will  only  be  implied  when  the  court  can 
clearly  see  that  such  was  the  int-entionof  the  parties,  or  when  such  cov- 
enants are  necessarily  implied  to  effectuate  the  pvrpose  of  a  contract. 
Johhins  v.  Gray,  208 

7.  In  an  action  brought  to  recover  upon  a  contract  for  digging  a 
well,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
verdict  in  behalf  of  the  plaintiff.     Bennett  v.  Teetzel,  295 

8.  A  judgment  in  favor  of  two  obligors  in  a  joint  and  several  con- 
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tract  in  an  action  thereon  is  a  bar  to  a  snbAequent  suit  on  the  same 
affain<it  one  of  the  obligors.    Mann  r.  Edwards,  473 

CORPORATIONS. 

1.  Where  an  officer  of  a  corporation  seeks  to  recover  therefrom  for 
salary  he  most  show  h'w  rif^ht  so  to  do  by  proving  that  he  was  an  officer 
de  jure.  It  is  not  sufficient  to  show  that  he  was  an  officer  de  facto. 
Waterman  v.  C.  <^  /.  R,  R.  Co,,  268 

2.  Upon  a  bill  filed  to  set  aside  an  attem|ted  sale  of  its  property  by 
an  insolvent  corporation,  and  to  compel  the  stockholders  to  pay,  pro 
rata,  upon  their  unpaid  stock,  the  complainant's  claim  ajirain<^t  the  cor- 
poration, this  court  holds  that  the  bill  charged  facts  constituting  frau<l 
in  law  in  the  said  sale  by  the  corporation,  and  that  the  demurrer  of  the 
vendees  under  such  sale,  who  were  made  defendants,  wa^i  improperly 
sustained.     Mallinekrodt  Chent.  Works  v.  BelleriUe  Glass  Co.,       404 

3.  The  fact  that  a  part  of  the  stockholders,  whose  stock  was  not 
fully  piiid,  were  inNolvent,  did  not  render  the  solvent  stockholder* 
liable,  in  such  case,  for  the  debts  of  the  corporation  beyond  the  amount 
of  their  own  unpiiid  stock.     Id.,  404 

4.  Although  in  a  sale  of  property  to  a  corporation,  in  consider.it ion 
of  the  issue  to  the  vendor  of  paid  up  stock,  the  property  may  be  priced 
at  an  amount  in  excess  of  its  actual  value,  yet,  unless  there  was  fraud  in 
the  transaction,  it  is  binding,  both  upon  the  company  and  its  creditors. 
Id.,  404 

5.  A  person  who  is  treasurer  "and  director  of  a  corporation,  hat  the 
right  to  loan  money  to  the  company  and  take  security  by  mortgage  for 
such  loan.     MuUanphy  Bank  v.  Schott^  500 

6.  The  evidence  fails  to  disclose  any  facts  sufficient  to  charge  the 
treasurer  and  director  of  the  corporation  in  question  with  fraud,  or  to 
estop  him  from  enforcing  his  mortgjige,  which  wa&  prior  in  point  of 
time,  to  that  of  appellants.    Id,,  500 

7.  A  record  in  the  recorder's  office  of  resolutions  of  the  corporation, 
providing  for  the  issue  of  appellant*s  incumbrance,  was  properly  ex- 
cluded, the  statute  not  providing  for  and  making  such  a  record  (Admis- 
sible, as  in  the  cuDeof  deeds,  etc.,  and  no  proper  foundation  having  been 
laid  for  its  introduction  as  secondary  evidence.     Id.,  500 

8.  The  delivery  of  certain  bonds  of  the  corporation  to  appellee,  for 
the  purpose  of  selling  the  same,  did  not,  under  the  circumstances, 
operate  as  a  liquidation  of  his  debt  against  the  corporation.     Id.,    500 

COSTS. 

1.  Every  intendment  must  be  in  favor  of  the  proper  taxation  of 
costs  in  the  absence  of  any  negative  proof  to  the  contrary.  Dieterich 
V.  Richeij,  343 

2.  This  court  declines  to  interfere  with  a  certain  decree  touching 
the  taxation  of  costs.    Id.,  343 

CRIMINAL  LAW. 

1,  In  a  proceeding  by  information  for  assault,  the  court  below  prop- 
erly overruled  a  motion  for  a  continuance,  the  affidavit  therefor  being 
clearly  insufficient     Long  v.  The  People,  481 
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2.  The  record  setting  forth  that  the  persons  therein  named  have 
been  returned  by  the  sheriff  to  serve  as  grand  jurors,  that  they  are  duly 
impaneled  ftnd  sworn,  and  that  the  court  appoints  one  of  them  as  fore- 
man, shows  legal  organization  of  the  jury.     Lambert  v.  People,      637 

8.  An  indictment  which  alleges  that  defendants  at  a  certain  time 
**at  and  within  the  county  of  P.,  then  and  there  being  together,  did 
riotously  and  with  force  and  violence  assault,  beat,  wound  and  ill-treat  '* 
a  person,  sufficiently  charges  the  crime  of  riot  and  its  place  of  commis- 
sion.   Id.,  637 

4.  On  the  trial  of  such  indictment  against  three  defendants,  an 
instruction  that  if  the  jury  believe  that  *'  the  defendants  or  any  two  of 
them,"  riotously  assaulted,  etc.,  they  shall  find  "the  defendants" 
guilty,  instead  of  *'such  '* 'defendants,  is  erroneous.    Id.,  637 

DAMAGES— See  Evidenck,  14;  Highways,  2. 

DECREES— See  Judgments  and  Decrees. 

DRAINAGE. 

1.  The  owner  of  a  dominant  heritage  may,  by  ditches  or  drains,  drain 
bis  own  land  into  the  natural  and  usual  channel  or  watercourse,  even 
if  the  quantity  of  water  thrown  upon  the  adjacent  heritage  be  ^hereby 
increased.  The  same  rule  applies  to  surface  water  as  to  running 
streams.     Graham  v,  Keene,  87 

2.  The  rule  is  the  same  when  applied  to  highways  as  to  farms.    Id. , 

87 

8.    To  come  within  the  rule  the  water  must  be  turned  into  a  natural 

and  regular  watercourse  or  channel  leading  troxfx  the  land,  and  not 

otherwise,    irf.,  87 

4.  Under  section  74  of  the  drainage  statute  there  is  no  distinction  as 
to  the  liability  of  the  commissioners  to  build  a  bridge  across  an  outlet 
within  or  without  the  drainage  district.  Union  Drainage  District  v. 
O'Reilly.  298 

5.  A  bill  in  chancery  seeking  to  enjoin  drainage  commissioners  from 
levying  and  collecting  taxes,  is  properly  dismissed  for  want  of  jurisdic- 
tion, where  it  appears  on  its  face  that  the  commissioners  were  acting 
within  their  powers.  Beynolds  v.  Milks  Grove  Special  Drainage  Dis- 
trict, 302* 

DRAM  SHOPS— See  Agency,  3. 

1.  The  dram  shop  act  applies  to  a  brewer  and  manufacturer  of  ale 
and  porter,  who  sells  the  same  in  cask  and  barrel  from  his  place  of  man* 
ufacture.     Clears  y,  Stanley,  338 

2.  In  an  action  under  the  dram  shop  act  by  a  wife  for  the  death  of 
her  husband,  evidence  of  the  financial  condition  of  the  husband  at  the 
time  of  his  death  is  admissible.    Id,,  .  838 

3.  In  such  action  evidence  of  statements  that  he  did  not  care  to  live 
made  by  the  husband  two  weeks  before  bis  death  is  inadmissible.     Id., 

338 

4.  A  declaration  alleging  in  substance  that  defendants  caused  the 
intoxication  of  a  person  who,  by  reasm  thereof,  assaulted  and   killed 
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plaintiff's  husbaad,  thereby  injuring  ber  inber  niPaas of  support,  states 
a  good  cause  of  action.    Pickard  v.  Teatro,  ^S'S 

DURE&S. 

1.  Money  paid  by  a  tenant  to  bis  landlord  under  duress  of  circum- 
stances wan  properly  ordered  to  be  paid  back  to  biu  In  the  case  pr«*- 
aeoU^d,     Schmohl  r.  Ftddiek,  190 

ESTOIPKL— See  Contract8.  4;  Evidence,  21;  Judgxents  and  De- 
CKEE8.  7;  Pleading,  10, 11- 

1.  In  ordor  that  tbe  acts  or  words  of  a  party  may  operate  as  an 
estoppel  in  pain,  sucb  acts  or  words  must  be  fraudulent  in  purpose,  and 
must  also  bave  influenced  tbe  conduct  of  tbe  party  seeking  to  set  up 
tbe  estoppel  to  his  detriment.     Mullanphy  Bank  ▼.  Schatt,  SCO 

EVIDEXCE— See  Agency,  4.  h;  Appeal  and  Error,  4;  Bastardy,  2.  4; 
ConPORATioxs,  7;  Dram  Shops,  2.  3;  Forcible  Drtainbh.'  2; 
Fracdi'lent  Conveyances.  2,  6;  Insurance,  8,  4;  Judgments  and 
Dkcrkks,  9.  20,  21;  Landi/)kd  and  Tenant,  14;  Municipal  Corpo- 
KATiON,  7;  Phactice,  13;  Real  Property.  2. 

1.  In  an  action  against  a  township  treasurer  and  bis  sureties  for 
improperly  loaning  school  funds,  it  is  error  to  allow  witnesses  to  tes- 
tify that  they  have  never  beard  dissatisfaction  exprei^sed  as  to  tbe   seen 
rity  taken.     Board  of  Truttteps,  etc.,  v.  Baker,  620 

2.  Where  counsel  for  defendant  fails  to  point  out,  in  making  a 
motion  at  close  of  plaintiff's  evidence  to  exclude,  such  evidence  and 
direct  the  jury  to  find  a  verdict  for  the  defendant,  the  grounds  of  tbe 
motion,  he  mu^t  be  considered  to  have  waived  them,  and  can  not  urge 
such  erounds  on  motion  for  new  trial,  or  here  for  the  first  time.  Cift/ 
of  Boekfovd  v.  HoJlenheek^  40 

3.  In  an  action  brought  to  recover  from  a  munici[>ality  for  personal 
injuries  suffered  through  a  defective  sidewalk,  this  court  holds  that 
there  is  no  evidence  in  tbe  Ciise  tending  to  show  contributory  negli- 
gence on  the  part  of  the  plaintiff.     /<£.,  40 

4.  Upon  a  claim  for  servicer,  sought  to  be  collected  from  tbe  estate 
of  a  deceased  perf^on,  it  is  proper  as  affecting  the  credibility  of  the 
claimant  to  alluw  him  to  be  interrogated  upon  cross-examination  as  to 
whether  he  was  ever  convicted  of  a  crime  or  confined  in  the  peniten- 
tiary.    Estate  of  Margaret  Handlin  v.  Law,  84 

5.  The  fact  of  such  conviction  will  not  disqualify  a  witness  under 
Sec.  1,  Chap.  51,  R.  8.    Id.,  84 

6.  A  jury  believing  that  a  witness  has  sworn  falsely  upon  any  ma- 
terial matter  involved  in  tho  suit,  may,  but  are  not  bound  to,  ignore 
such  portions  oP  his  testimony  as  are  not  corroborated  by  credible  wit- 
netises.     Anderson  v.  People,  86 

7.  The  question  of  credibility  is  for  the  jury.    Id.,  86 

8.  Declarations  of  an  agent  or  servant  made  in  the  discbarflre  and 
line  of  his  duty,  and  in  the  immediate  connection  of  tbe  doing  of  some 
act  in  the  line  of  his  duty,  and  which  relate  to  what  be  is  doing,  so  aa 
to  become  a  part  of  the  act,  or  res  gestcB,  are  competent  evidence 
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against  the  principal,  when  the  act  done  becomes  the  subject  ot  judi- 
cial inquiry;  otherwise,  when  they  do  not  form  a  part  of  the  transaction 
involved.     C,  dk  St.  L.  B.  R.  Co.  v.  Afihhng,  99 

9.  Declarations  of  a  president  or  general  officer  of  a  corporation,  to 
bind  the  corporation,  must  be  so  intimately  connected  with  the  dis- 
charge of  some  duty  required  of  him,  by  virtue  of  his  office,  that  such 
declarations  are  part  of  the  rep  gestcR.    Id.,  99 

10.  Where  it  appeared  that,  in  pursuance  of  a  verbal  contract  made 
between  claimant  and  deceased  in  his  lifetime,  deceased  lived  with 
claimant  for  a  time  and  was  aired  for  by  her,  statements  made  by  hin), 
after  he  was  taken  from  claimant's  care,  to  the  effect  that  he  was  not 
well  treated  while  in  her  care,  were  properly  excluded.  Avety  v. 
Moore,  115 

11.  Neither  is  it  proper  in  such  case  to  show  declarations  of  de- 
ceased while  living  with  claimant,  not  made  in  her  presence  or  hear- 
ing, as  to  moneys  paid  by  or  to  deceased,  or  how  the  same  were  used. 
Id.,  115 

12.  Self -serving  statements  of  deceased,  made  in  his  lifetime  in  the 
absence  of  claimant,  which  did  not  accompany  an  act  of  deceased  com. 
petent  to  be  shown  in  evidence,  were  no  part  of  the  res  gtstcB  and  not 
adminsible.    Id.,  115 

13.  Offers  of  deceased's  children,  while  he  was  living  with  claim- 
ant, to  furnish  him  a  home,  were  immaterial,  and  evidence  to  show 
them  was  inadmissible.    Id.,  115 

14.  This  court  holds  that  evidence  as  to  damages  remotely  caused 
by  distress  proceedings,  but  for  which  there  was  another  proximate 
cause,  was  improperly  admitted  in  the  case  at  bar.     Gilmore  v.  Fries, 

187 

15.  Where  the  condition  of  a  certain  gate  was  one  of  the  issues 
involved,  test-mony  that  •*  anything  that  would  touch  it  would  throw 
it  down,'*  and  that  '*  most  any  animal  would  throw  it  down  '*  was  not 
objectionable  because  it  was  an  opinion,  or  as  invading  the  province  of 
the  jury.     C.  (t  A.  R.  R.  Co.  v.  O'Brien,  \   155 

16.  A  formal  objection  to  a  question  put  to  a  witness  must  be  specif- 
ically stited  when  made,  and  can  not  afterward  l)e  raised  under  a  gen- 
eral objection  to  the  witness  testifying  at  all  in  the  case.     Id.,         155 

17.  A  question  calling  for  the  general  opinion  of  a  witness  as  to 
whether  a  fence  was  **  suH^cient  to  hold  stock  '*  is  improper.  Id.,  155 
'  18.    Evidence  that  the  foreman  of  the  section  hands  of  the  section 

within  which  a  given  gate  was  situated,  was  a  competent  and  careful 
man  for  the  work  in  which    he    was  engaged,  is  inadmissible.    Id., 

155 

19.  Under  the  circumstances  of  the  case  at  bar  a  gate  is  to  be  con- 
fddered  a  part  of  a  fence.     Id.,  155 

20.  Where  a  vendor  tenders  to  a  vendee  a  warranty  deed  in  proper 
form  and  the  vendee  refa^es  it,  but  does  not  pretend  that  such  refuf^al 
is  beciiuse  vendor  has  not  good  title,  and  no  such  claim  is  made  in  the 

Vol.  XXXIV  43; 


674  Appellate  Courts  op  Illixois. 

EVIDENX'E.     Continued. 

answer  to  vendor's  bill  for  specific  performance,  and  the  point  is  first 
raised  in  argument  after  the  close  of  the  testimony,  the  court  should 
then  allow  thp  T»'ndor  to  introduce  proof,  upon  bis  offer  to  do  so,  show- 
ing title.  Jobhhif  r.  Grnff,  208 
21.  Tlie  .ndmiftsion  of  a  leiral  linbility  by  a  p«rty,  in  open  court, 
durinff  tht*  progreffl  of  a  trial,  a^inst  such  party^s  interest,  by  which 
the  adverse  party  is  misled  to  bis  dis.ulvantaf?e.  is  bindinef  upon  fhe 
party  niakins^  such  admission.     Union  Drainage  Distnct  v.  O^HeiJlffn 

298 
.22.     When  a  witTie«s  hns.  on  a  prior  occasion,  made  a  written  state- 
mr»nt  at  vjiriance  with  th»f  statement  he  niake^  on  the  trial,   it  is  admif:- 
«ib!e  to  call  his  attention  to  such  previous  statement  on  cross-examina- 
tion, and  ask  an  explanation.    Boeker  r.  Hejfs,  332 

23.  A  pjirty  can  pot  testify  as  to  his  own  declarations  in  the  absence 
of  the  othi»r  party,  if  they  are  not  part  of  the  res  gefttfp.     Id.,  3^^2 

24.  The  evidence  in  this  csise  is  held  to  e8tabli^h  that  appellant *r 
sifrnature  to  the  note  in  suit  was  a  forgery,     /rf.,  332 

25.  What  was  te^tihVd  to  bj*  a  witness,  since  deceased,  at  a  former 
trial,  where  the  muic  subj  'ct-nialter  and  the  sjime  parties  were  involved, 
may  be  shown   Ijy   those  who  heard   and  recollect  the    testimony. 

Loughf-y  v.  Mnih  b23 

26.  A  piirty  to  a  written  afrre^ment  to  pay  money,  absolute  in  its 
terms,  can  nut  show  by  pjirol  that  he  was  not  to  incur  personal  liability 
thereby.      Wesfhrooh  v.  Hotrell,  571 

27.  In  an  action  on  a  writt«»n  instrument,  defendant,  under  the  plea  of 
want  of  considenition,  may  show  that  before  it» execution  the  indebted- 
ness for  which  it  w»vs  given  was  wiped  out.     /rf.,  571 

28.  Where  tii«^re  is  a  question  as  to  the  amount  of  interest  agreed 
upon,  in  a  given  tran^saclion,  evidence  of  the  rate  usually  paid  at  the 
time  thoreof  is  admissible.     Knohloch  v.  Bomeitt  577 

29.  A  conversation  l)etwe»*n  counsel  and  his  client  in  the  absence  of 
the  other  party  is  inadmissible.     Jd.,  577 

30.  An  heir  is  a  competent  witness  on  the  trial  of  a  claim  against  an 
estate  in  which  he  is  interested.     Patterson  ▼.  Collar,  632 

31.  The  recital  in  a  decree  that  the  defendiintai  have  been  duly  seri-ed 
with  process  is />rNw«/firi>  evidence  of  that  fact,  which  can  only  be 
rebutted  by  the  record  itself.     Freeman  v.  KatT,  646 

32.  The  wife  of  one  who  brings  an  action  of  trespass  W  et  armi/i 
as  next  friend,  and  gives  bond  for  coets,  is  a  competent  witness  for 
plaintiff.     BeJk  v.  Cooper^  649 

33.  Where  the  evidence  is  conflicting  the  verdict  of  the  juty  will  be 
allowed  to  stand.     Id.,  649 

FENCES. 

1.  The  fence  and  inclosure  net.  requiring  the  erection  and  mainte' 
nance  of  a  fence  by  adjoining  land-owners,  does  not  apply  to  railroad 
companies.     Cannon  v,  L,  E.  dt  St.  L.  Cona.  B.  B,  Co.,  640  i 

FIRE  INSURANCE— See  Lnsuiiancb. 
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1.  Forcible  detainer  can  not  be  maintained  unless  defendant's  pos- 
session is  sbown.     Bowman  v.  Mehring^  389 

2.  Where,  in  an  action  of  forcible  detainer  there  is  no  proof  of 
defendant's  possession,  a  lease  to  which  he  was  not  a  party  is  prop* 
erly  excluded,    /rf.,  389 

3.  The  evidence  supporting  the  judgment  of  the  court  below,  in 
behalf  of  the  plaintiff  in  an  action  of  forcible  entry  and  detainer,  the 
same  is  affirmed.     Sfilhnan  v.  Palis.  540 

4.  A  verdict  in  an  action  of  forcible  entry  and  detainer,  which  finds 
that  plaintiff  is  entitled  to  posftession  of  the  premises  therein  de- 
scribed, but  further  finds  that  defendant  is  *' not  guilty,'*  does  not 
warrant  a  judgment  for  plaintiff  for  recovery  of  the  premises  and 
costs.     Chapman  y.  Knmcles,  558 

5.  In  such  action  an  instruction  which  throws  upon  defendant 
the  burden  of  proving  that  the  entry  was  with  plaintiff's  consent  is 
erroneous.    /(?.,  558 

FORGERY~See  Evidence,  24. 

FORMER  ADJUDfCATION— See  Judgments  akd  Decrees.  6,  9. 

FRAUD— See  Estoppel.  1;  Practice,  17.' 

1.  In  the  case  at  bar  it  is  held  that  the  fraudulent  representa- 
tions charged  in  the  bill  were  established  by  the  evidence,  and  justified 
setting  aside  the  transaction  in  question.     Borders  v.  Kaftleman,  582 

2.  Mere  expressions  of  opinion,  inducive  to  the  execution  of  an 
agreement,  are  not  such  false  representations  as  will  avoid  it.  Wash' 
ington  v.  L.  (&  N.  R.  R,  Co.,  658 

FRAUDULENT  CONVEYANCES— See  Judomrnts  and  Decrees.  20. 

1.  The  evidence  is  sufficient,  in  the  case  presented,  to  show  that  a 
sale  of  the  land  in  controversy  was  fraudulent  and  void  as  to  creditors, 
the  son  having  actual  knowledge  that  the  father  was  making  the  sale 
to  defraud  creditors,  and  having  constructive  knowledge  of  Martin's 
rights.     Bressler  v.  Martin^  122 

2.  In  the  case  presented,  a  decree  setting  a  deed  aside  as  fraudulent 
is  reversed,  the  evidence  in*  support  of  it  being  meagre  and  unsatis- 
factory, and  proper  evidence  having  been  excluded.  Coan  v.  Mor- 
rison, 352 

3.  The  fact  that  the  transaction  is  unbusiness-like  is  not  sufficient  to 
establish  fraud  in  a  conveyance,  in  the  face  of  the  testimony  of  credi- 
ble witnesses  as  to  the  bona  fides.    Dunn  v.  Weir^  612 

4.  A  conveyance  will  not  be  set  aside  on  suit  by  creditors,  for  fraud 
on  the  grantor's  part  only.     AuUman  dt  Taylor  Co.  v.  Weir^         615 

5.  To  prove  fraud,  the  evidence  must  be  clear  and  cogent,  and  leave 
the  mind  satisfied.    Id.»  615 

HIGHWAYS— See  Drainage,  2;  Injunctions,  3. 

1.  Upon  a  bill  filed  by  a  railroad  company  to  enjoin  commissioners 
of  highways  from  laying  out  a  highway  for  public  and  private  use 
across  its  trnck,  their  action  being  bnsed  upon  *'  An  Act  in  regard  to 
Roads  and  Bridges  in  Counties  under  Township  Organization,  '*  etc.,  etc, 
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the  court  below  fa^ntingr  the  injnnctioo  and  an  appeal  being  taken, 
this  court  holds,  on  motion  to  didmiss,  that  no  serious  debatable  ques- 
tion was  presented  by  the  record  a»  to  the  constitutionality  of  the 
statute  in  question,  and  that  no  franchise  was  involved,  but  that  a  ques- 
tion of  freehold  arose  under  the  decision  of  the  Supreme  Court  in  Chap- 
lin r.  Commrs.  of  Hif^hways,  126  III.  264,  and  that  the  appeal  must  be 
dii<mis8ed.     Commissioners  of  Highways  y,C.it  N.  W,  By,  Co,,    32 

2.  The  same  rules  apply  to  the  drainage  of  highways  by  the  com- 
missioners, as  to  the  drainage  of  farms.  Commissioners  of  Highways 
V.  Young^  178 

3.  The  proceedings  for  the  establishment  of  the  road  in  question 
were,  as  appears  from  the  record,  fatally  defective  under  the  statute  in 
two  respects:  1st.  The  certificate  of  the  commissioners  filed  with  the 
justices  of  the  peace  described  (he  road  as  one-half  mile  in  length,  but 
failed  to  state  the  width.  2d.  The  venire  issued  by  the  justice  required 
the  constable  to  summon  six  men  to  serve  as  jurors,  "  at  least  one- half 
of  whom  shall  be  residents  of  the  town  of  St.  Jat^ob;**  whereas,  under 
the  statute,  at  least  one-half  should  not  have  been  residents  of  that  town. 
File  y.  Commissioners  of  Highways  of  St.  Jacob,  638 

HOMESTEAD— See  Wills,  1. 

HUSBAND  AND  WIFE— See  Contkacts.  1.  2,  3;  Dram  Snopa,  2,  3.  4. 
1.     Where  a  married  woman  takes  a  person  into  her  home  and  her- 
self supports  and  cares  for  her  under  the  provision  in  a  will  that  for 
doing  so,  she  shall  have  such  person's  share  in  the  estate,  she  and  not 
her  husband  is  entitled  to  the  compensation.     Balfzv,  Muskopf    625 

INJUNCTIONS— See  Landlord  and  Tenant,  15;  Municipal  Corpora- 
tions, 18. 

1.  This  court  holds,  where  a  temporary  injunction  was  issued 
restraining  an  administrator  from  the  collection  of  certain  -notes  against 
the  complainants,  and  the  injunction  was  finally  made  perpetual  as  to 
most  of  the  notes,  but  dissolved  as  to  part,  that  the  dissolution  of  the 
injunction  as  to  this  part,  did  not  constitute  a  breach  of  tbe  injunction 
bond.     Walker  v.  Pr  it  chard,  65 

2.  Upon  a  bill  filed  by  an  adjacent  landholder  to  secure  an  injunc- 
tion restraining  hitrhway  commissioners  from  cutting  a  proposed  ditch 
by  the  side  of  the  highway,  it  appearing  that  the  same  would  cast  no 
appreciable  amount  of  water  upon  complainant's  land  to  which  it  wiui 
not  already  servient  in  a  state  of  nature,  and  the  evidence  showing  that 
tbe  damages  complained  of  were  conjectural  and  imaginary,  rather 
than  real,  this  court  holds  that  tbe  same  should  have  been  dismissed  for 
want  of  equity.     Commissioners  of  Highways  v.   Young,  178 

3.  Where  public  officers  under  a  claim  of  rikht  are  seeking  or 
threatening  an  improper  diversion  of  surface  water  to  the  injury  of 
another,  a  court  of  equity  has  jurisdiction  to  interfere  by  injunction  to 
prohibit  the  threatened  injury.     Hotz  v.  Hoyt,  4'- 8 

4.  Tbe  alleged  fact  that  complainant  was  a  trespasser  on  the  high- 
way was  not  involved  in  the  case  at  bar,  and,  if  true,  constituted  no 
objection  to  the  granting  of  the  relief  sought.    Id.,  4SS 
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5.  The  evidence  supports  the  decree  in  behalf  of  complaiDani;,  and 
no  error  of  law  appearing  it  is  alHrmed.    Id.,  488 

6.  An  injunction  is  a  proper  remedy  by  one  municipality  against  an 
adjacent  municipality  which  has  wrongfully  assumed  municipal  juris- 
diction over  territory  witbin  the  limits  of  the  complainant.  Citv  of 
East  St.  Louis  v.  Village  of  New  Brighton,  494 

7.  Wbere  complainant  leased  certain  lands  to  defendsmt's  assignor, 
for  the  purpose  of  extracting  coal,  for  a  term  of  thirty-five  years,  unless 
the  coal  should  be  sooner  exhausted,  in  which  case  the  lease  was  to 
terminate,  heJd^  tbat,  upon  the  case  presented,  an  injunction  would 
issue  to  restrain  defendant  from  removing  coal  from  other  lands  through 
the  shaft  and  over  the  ro.id  on  complainant's  Jand.  Consolidated  Coal 
Co.  of  St,  Louis  V.  Schmisseur,  612 

INSOLVENCY— See  Jurisdiction,  4. 

INSTRUCTIONS— See  Criminal  Law,  3;  Forcfblk  Detainer,  5. 

1.  Wbere  a  note,  which  had  been  fraudulently  raised,  is  purchased 
for  value  before  maturity,  and  the  maker  was  unable  to  read  or  write, 
which  was  known  to  the  assignee,  but  signed  by  a  mark  in  an  action  by 
the  assignee,  the  jury  were  correctly  instructed  that  no  negligence  was 
to  be  imputed  to  the  maker  because  there  were  unfilled  blanks  in  (he 
note  at  the  time  of  signing,  it  having  been  shown  that  the  maker 
required  the  note  to  be  read  over  to  him  by  his  son  before  signing. 
Coyne  v,  Dooley^  •    26 

2.  Upon  the  evidence  presented  in  an  action  brought  against  saloon 
keepers  to  recover  for  injuries  suffered  through  the  sale  of  liquor  by 
them,  it  can  not  be  said  to  have  been  error  for  the  court  to  give  an  in- 
struction which  permitted  the  jury  to  find  exemplary  damages  against 
the  defendants.     Kennedy  Bros,  v.  Sullivan,  46 

3.  Where  the  proof  is  sufficient  to  sustain  the  verdict,  supposing 
only  actual  damages  to  have  been  legally  recoverable,  the  judgment  will 
not  be  set  aside  although  the  instruction  permitting  the  jury  to  find 
exemplary  damages  was  not  proper.     Jd.,  46 

4.  An  instruction  taking  away  from  the  jury  the  right  to  consider 
the  testimony  of  a  witneas  believed  by  them  to  have  sworn  falsely  as  to 
any  one  material  fact,  is  erroneous.     Anderson  v.  The  People,         86 

5.  In  an  action  agjiinst  a  railroad  company  to  recover  for  the  death 
of  an  employe,  alleged  to  have  occurred  through  its  negligence,  it  is  held 
that  an  instruction  given  for  plaintiff  was  bad;  first,  in  not  limiting  the 
plaintiff *s  right  of  recovery  to  the  pecuniary  damage  suffered ;  second, 
in  not  limiting  the  right  of  recovery  to  what  was  shown  by  the 
evidence:  and  third,  in   not  submitting  to  the  jury  the  question  of 

*  deceased's  knowledge,  or  want  of  knowledge,  of  the  alleged  danger- 
ous condition  of  the  boiler.     C.  <^  St.  L.  R.  R.  Co.  v.  Ashling,        99 

6.  The  giving  of  an  instruction  leaving  for  the  determination  of  the 
jury  a  question  which  was  settled  by  written  leases  introduced  in  evi- 
dence was  erroneous,  the  natural  effect  thereof  being  to  mislead  the 
jury  as  to  the  measure  of  damages.     Gilmore  v.  Fries,  137 
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INSTRUCTIONS.     Continued. 

7.  It  is  proper  for  courts  to  refuse  to  repeat  instructions.  C.  <t  A. 
R.  R.  Co.  y.  O'Brien,  155 

8.  The  auction  of  the  court  below  in  an  action  to  recover  for  .per- 
sonal injuries  as  to  instructing  the  jury,  having  been  erroneous,  in  view 
of  the  evidence  this  court  holds,  that  the  judgment  in  behalf  of  the 
plaintiff  can  not  stand.  President,  etc.,  of  the  Town  of  Harvard  v. 
Senger,  223 

9.  Where  the  record  does  not  contain  a  I  the  instructions  that  were 
given,  it  will  be  prosumed  that  the  omitted  instructions  cured  any 
inaccuracies  that  may  be  complained  of.  McCaiiy  \ ,  C,  B.  <t  Q.  R. 
R.  Co.,  273 

10.  Instructions  (submitting  to  the  Jury  the  question  whether  or  not 
a  plaintiff  and  his  for-man  were  fellow-servants,  although  correctly 
stating  the  law,  should  be  refused,  where  the  evidence  clearly  shows 
that  they  were  not.  Chicago  Anderson  Pressed  Brick  Co,  v.  Sob- 
kowiak,  312 

11.  In  the  case  presented  the  judgment  is  reversed,  because  excess- 
ive damages  were  allowed  by  the  jury;  it  also  appearing  that  a  mis- 
leading instruction  was  given  on  the  subject  thereof.     Id.,  312 

12.  The  erroneous  modification  of  an  instruction  is  not  cause  for 
reversal,  if  it  is  apparent  that  it  did  not  influence  the  verdict  Clears 
T.  Sianhy,  338 

13.  An  instruction  is  properly  refused  where  there  is  no  evidence  to 
support  it.    Id.,  338 

14.  It  is  not  error  to  refuse  instructions  containing  only  abstract 
propositions  of  law.     /(f.,  338 

15.  An  instruction  which  assumes  facts  and  conclusions  from  the 
evidence  is  properly  refused,     tns.  Co.  of  Penn.  v.  O^Connell,        357 

16.  In  an  action  by  vendors  against  vendee  to  recover  damages  for 
failure  of  vendee  to  complete  the  contract  of  sale,  where  the  defense 
alleged  was  fraudulent  representations  of  the  vendors,  and  the  evi- 
dence was  conflicting,  the  judgment  is  reversed,  the  court  l)elow  having 
omitted  from  the  instructions  for  defendant,  in  stating  what  must  be 
shown  as  a  defense,  a  material  element  of  such  defense.  Simpson  v. 
Kincaid,  521 

17.  It  was  not  error  in  an  action  brought  to  recover  for  personal 
injuries  arising  throusrh  the  negligence  of  defendant's  servant  for  the 
court  to  instruct  the  jury,  on  the  part  of  the  plaintiff,  after  stating  the 
conditions  of  defendant's  liability,  that  thr»y  should  "  assess  plaint- 
iff's damages  at  such  sum  as  they  believe  from  the  evidence  to  be  just.'* 
Loving ston  v.  Bauchens,  544 

18.  An  instruction  is  erroneous  which  authorizes  the  jury  to  con- 
sider the  business  of  the  witnesses  in  determining  their  credibilit}*. 
Wiedemann  v.  Ri/an^  568 

19.  An  instruction  which  assumes  a  material  controverted  fact  is 
erroneous.     Id.,  568 

20.  It  is  error  to  instruct  the  jury  that  the  admissions  of  a  party 
to  a  civil  action  are  uirong  evidence  against  him.  Westbrook  v. 
Hotcell,  571 
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21.  An  instruction  for  defendant  which  entirply  omits  the  theory  on 
which  plaintiff  claims  a  right  to  recover  should  be  refused.  Knob- 
loch  V.  RomeiSt  bll 

22.  An  instruction  which  assumes  the  existence  of  a  material  con- 
>       tract,  the  execution  of  which  is  in  dispute,  is  erroneous.     County  of 

Franklin  v.  Layman^  606 

23.  An  instruction  is  improper  which  allows  the  jury  to  disregard 
the  testimony  of  a  witness  if  "  he  swore  falsely/'  instead  of  requiring 
that  he  shall  have  **  wilfully  and  knowingly  '*  sworn  falsely.  Lambert 
V.  People,  637 

24.  An  instruction  in  a  criminal  prosecution  that  the  jury  are  not 
bound  to  believe  defendant's  testimony,  and  treat  it  the  same  as  that 
of  other  witnesses,  is  erroneous.    Id.,  637 

25.  An  instruction  for  plaintiff  that  the  jury,  in  judging  of  the 
preponderance  of  the  evidence,  are  to  be  governed  by  the  quality  and 
not  the  quantity,  is  not  error,  though  a  greater  number  of  witnesses 
have  testified  for  defendant.    Belky,  Cooper,  649 

INSURANCE. 

1.  Where  all  the  facts  which  concern  and  relate  to  the  title  of  the 
property  to  be  insured,  and  the  nature  and  character  of  the  risk,  are 
fully  and  fairly  detailed  to  an  insurance  agent,  and  the  agent,  with 
such  knowledge,  writes  statements  in  the  application  or  in  the  policy 
inconsistent  with  such  information  and  which  are  not  in  fact  true,  the 
company  will  not  afterward  be  allowed  to  defeat  a  recovery  on  the 
policy  on  the  ground  that  such  statements  are  not  true,  and  this  not- 
withstanding the  policy  may  declare  the  agent  to  be  the  agent  of  the 
assured.     Phoenix  Ins.  Co.  v.  Whiteleather,    .  '  60 

2.  An  insurance  company  can  not  complain  that  the  statements  in 
its  policy  were  false,  if  its  agent,  who  issued  the  same,  was  fully 
cogniziint  of  the  facts  concerning  which  the  statements  were  made. 
Ins.  Co.  of  Penn.  v.  O'Connell,  867 

3.  In  an  action  on  a  policy  of  insurance,  which  the  company  claims 
to  be  void  by  reason  of  false  statements  miide  by  the  insured's  agent,  it 
is  competent  for  such  agent  to  state  what  he  told  the  company's  agent 
concerning  the  property,  when  the  policy  was  issued.    Id.,  357 

4.  Where  the  agent,  on  the  company's  objection,  is  not  permitted  to 
testify  as  to  what  was  told  him  by  the  agent  of  the  assured,  the  com- 
pany can  not,  on  appeal,  contend  that  the  evidence  does  not  show  that 
the  assured's  agent  made  a  full  statement  in  regard  to  the  property. 
Id.  357 

5.  Where  the  a^sured's  agent  fills  the  policy  out  at  the  request  of 
the  company's  agent,  he  acts  as  agent  of  the  company  in  doing  so,  and 
his  false  statements  therein  will  not  avoid  the  policy.     Id.,  357 

6.  Denial  of  liability  by  an  insurance  company  or  its  agent  releases 
the  assured  from  the  necessity  of  making  proofs  of  loss.  Waggonich 
V.  Westchester  Fire  Ins.  Co.,  629 

7.  If  an  insurance  policy  provides  that  it  shall  be  avoided  by  an 
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increase  of  riKk  in  a  chanire  of  occupation,  **  within  the  knowled^ 
of  the  assured/*  it  will  not  be  affected  by  a  change  of  occupation 
unknown  to  him.     /(f.,  .629 

8.  The  beneficiaries  in  a  certificate  of  membership  in  a  mutual  benf^fit 
aiflociation,  which  recites  that  it  is  a  contract  between  the  ai^ociation 
and  the  assured  only,  and  provides  for  a  change  of  bene6ciaries  if 
desired,  have  no  such  vested  right  as  will  require  their  consent  to  such 
change.     Supreme  Council  Catholic  Knights  v.  Franke^  651 

9.  If  the  beneficiaries  first  named  do  not  complain  of  a  change 
excluding  them,  the  association  can  not  do  so.    Id,,  tbl 

10.  The  method  of  making  such  change  depends  on  the  rules  in 
force  when  the  change  is  made,  and  not  when  the  certificate  was  istued. 
i<f.,  651 

11.  When  the  amount  to  be  paid  under  a  certificate  can  be  ascer- 
tained by  the  association  when  it  is  due,  interest  will  be  allowed  from 
that  time.     Id,^  661 

INTEREST— See  Evidrncb,  28. 

JUDGMENTS  AND  DECREES— See  Contracts,  8;  Forciblb  Detain- 
er, 4. 

1.  It  is  the  excluAive  province  of  a  jury  to  determine,  in  the  first 
instance,  where  the  truth  is,  in  conflicting  and  contradictory  statements 
of  witnesses,  and  courts  will  not  substitute  their  judmnent  for  that  of 
the  jury  upon  questions  of  fact  unless  they  can  clearly  see  that  the  jury 
has  erred  in  its  findings  or  that  manifest  oppression  or  injustice  will 
follow.     Kennedy  Bros.  v.  SuUitan,  46 

2.  A  judsrment  will  not  be  reversed  because  of  an  improper  remark 
of  counsel  in  addresi»ing  the  jury  which  was  promptly  and  frankly 
withdrawn  upon  objection  made,  where  this  court  can  not  see  that  any 
injury  resulted  to  the  complaining  party.     /(/.,  46 

3.  In  an  action  commenced  under  Sees.  81  and  82,  CImp.  3,  Starr  & 
C.  III.  Stats.,  the  County  Court  has  no  power  to  make  its  judgment  a 
lien  by  a  specific  order  on  defendant's  real  estate,  and  the  Circuit  Court 
has  no  more  power  in  the  premises  than  has  the  County  Court.  Con- 
nor V.  Akin,  431 

4.  The  judgment  of  the  court  below,  being  without  support  from 
the  evidence,  is  reversed,  and  the  case  having  been  tried  three  times,  is 
not  remanded.    7(2.,  431 

5.  Where  no  errors  are  assigned  upon  the  record,  the  decree  of  the 
court  l)elow  must  be  aflirmed.     Graham  v.  Keene^  87 

6.  Upon  a  bill  filed  by  one  of  appellees  to  have  the  satisfaction  of  a 
judgment  against  one  of  appellants  set  aside,  it  is  held:  That  the  mat- 
ter was  not  res  ailjudicata  by  reason  of  the  former  refusal  of  a  court  of 
law  upon  motion  of  another  party  to  grant  the  relief  now  sought,  nor 
by  reason  of  the  omission  of  the  complainant  to  ask  and  obtain  the 
same  relief  in  a  prior  foreclosure  suit  relating  to  substantially  the  sii me 
subject-matter  in  which  he  was  a  party.     Bresnler  v.  Martin,  122 

7.  Upon  the  case  presented,  the  judgment  debtor  was  equitably  es- 
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topped  from  opposing:  the  setting  aside  of  the  satisfaction  of  the  judg- 
ment against  him.     Id.^  12*2 

8.  The  same  rule  is  applicable  to  the  finding  of  facts,  upon  trial  by 
the  court,  as  to  the  verdict  of  a  jury;  and  if,  upon  a  conflict  of  the  tes- 
timony, the  finding  in  either  cirse  is  not  manifestly  against  the  veight 
of  the  evidence,  the  judgment  will  not  be  disturbed  on  that  ground. 
Wahh  V.  Vunn,  146 

9.  The  records  of  a  judgment  in  a  court  of  competent  jurisdiction, 
in  a  case  where  the  grantee  in  a  warranty  deed  was  a  party  to  a  suit  in 
ejectment,  and  his  grantor  was  notified  to  prosecute  the  suit,  are  con- 
clusive evidence  against  that  grantor  in  a  suit  against  him  by  the 
grantee  upon  the  covenants  of  the  deed,  upon  a  point  directly  decided 
in  the  former  suit.    Id.t  146 

10.  The  period  of  the  adjournment  of  one  of  the  Circuit  Courts 
from  Thursday  forenoon  until  the  succeeding  Monday  is  to  be  consid- 
ered a  vacation  within  the  meaning  of  Sec.  66  of  the  Practice  Act,  and 
a  confession  of  judgment  entered  within  that  time  before  the  clerk  of 
the  court  is  valid.    Finsi  Nat.  Bank  v.  Daly^  173 

11.  An  order  setting  aside  a  jiidffment  by  confession  is  held  not  to 
have  been  final,  and  the  appeal  disminsed.     Dean  v.  GerlacK  ^^ 

12.  In  an  action  on  a  judgment  obtained  in  a  justice  court,  this 
court  holds  that  the  transcript  in  evidence  was  sufficient  to  sustain  the 
issues  on  the  part  of  plaintiff,  and  that,  though  irregular  in  form,  it 
was  properly  admitted  in  evidence.     Payne  v.  Taylor^  491 

13.  Parol  evidence  to  show  that  the  defendant  in  the  original  suit 
was  never  served  with  summons  was  properly  rejected,     /rf.,  491 

14.  A  payment, made  to  a  constable,  having  in  his  hands  an  execu- 
tion by  the  execution  debtors,  or  by  any  one  in  their  behalf,  operates 
pro  tanfo  as  a  discharge  of  the  judgment  debt*  and  such  payment  mtiy 
be  shown  by  parol.     Longhry  v.  jlfai7,  623 

15.  Where  a  party  recovered  a  judgment  against  certain  parties, 
one  of  whom  was  life  tenant  of  a  certain  piece  of  real  estate,  and  others 
the  owners  of  the  fee,  held,  that,  after  the  death  of  the  life  tenant,  it 
was  not  necessary*  to  make  her  administrator  a  party  to  a  bill  to  sub- 
ject the  interest  of  the  remainder-men  to  the  lien  of  complainant's 
judgment.     Johnson  v.  Hubert  527 

16.  The  decree  appealed  from  is  sufficiently  definite  as  to  amount 
to  be  paid  by  defendant.     Id.,  '  527 

17.  Where  a  bill  alleged  that  two  of  the  defendants  each  owned  a 
one-half  interest  in  the  real  estate  sought  to  be  subjected  to  lien  of 
complainant's  judgment,  if  the  evidence,  or  admissions  of  the  answer, 
showed,  and  the  decree  found,  the  ownership  of  a  less  interest  in  fee 
in  these  defendants,  it  does  not  constitute  error.     Id.,  b21 

18.  Upon  the  case  presented,  the  relief  granted  by  the  decree  came 
properly  within  the  prayer  of  the  bill  for  general  relief,  although  the 
specific  prayer  of  the  bill  for  relief  was  not  followed.     Id.,  527 

19.  The  evidence  held  to  have  been  sufficient  to  show  that  the  life 
tenant  under  the  will  in  the  case  presented  was  identical  with  one  of 
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tbe  defeudaiits  in  compluiimnt^B  judjiruieiit,  although  the  name  was  not 
thesiiiue.     /rf.,  527 

20.  The  evidence  waa  Bofficient  (o  justify  tbe  finding  that  the  con- 
veyances Rough t  to  be  set  aside  were  fraudulent  and  void  as  against 
complainant's  judgment.     Id.y  527 

21.  The  evidence  having  been  conflicting  touching  a  balance  alleged 
to  be  due,  and  there  being  enough  to  support  the  verdict,  tbe  judg- 
ment, in  the  absence  of  any  error  of  law  on  tbe  pait  of  the  court  below, 
is  attirmed.     Lemp  v.  Belleville  Glass  Co.,  548 

JURISDICTIQN— See  Highways,  1. 

1.  A  trial  on  distress  warnints  having  resulted  in  a  judgment  for 
rent,  the  tenant  subsequently  securing  a  rule  on  the  landlord  to  show 
what  had  been  done  with  the  property  distrained,  service  of  which  was 
waived  and  answer  made,  it  appearing  from  the  record  that,  by  agree- 
ment made  in  open  court,  the  case  was  heard  by  tbe  court  on  evidence 
taken,  in  part  for  another  purpose,  this  court  holds  that  the  court  had 
jurisdiction  of  the  cai^e,  and  that  the  question  of  jurisdiction  had  been 
waived  by  the  plaintiif.     Fnes  v.  Fries,  142 

2.  Where  parties  come  forward  and  answer  a  bill  upon  the  merits 
and  submit  to  the  jurisdiction  without  question,  that  question  can  not 
afterward  be  raised.    Schmohl  v.  Fiddiek,  190 

S.  Tbe  Circuit  Court  has  no  jurisdiction  to  entertain  an  action  of 
replevin  against  an  assignee  in  possession  of  the  property  sought  to  be 
replevied,  under  a  valid   deed  of    assignment     Osborne  v.  Williams, 

421 

4.  Under  the  statute,  the  deed  of  assignment  is  to  be  recorded  in 
the  recorder's  office  of  the  proper  county,  and  its  record  in  the  County 
CoQrt  is  not  a  necessary  condition  to  the  validity  of  the  assignment  and 
the  taking  of  jurisdiction  thereof  by  that  court.     Id.,  421 

5.  An  appe.il  does  not  lie  direct  to  this  court  from  the  judgment  of 
a  County  Court  in  a  bastardy  proceeding  under  the  statute.  Sogers  v. 
The  People,  .  448 

JURY— See  Evidence,  6.  7;  Malicious  Prosecution,  1. 

LANDLORD  AND  TENANT— See  Forcible  Detainer;  Jurisdiction, 
1;  Trespass,  1. 

1.  Where  release  of  a  certain  water  power  contained  a  provision 
that  the  lessor  should  have  a  lien  for  his  rent  upon  **  any  and  all  goods, 
chattels  or  other  property  belonging  to  said  party  of  the  second  part," 
it  is  held:  That  the  lessor  thereby  secured  a  lien  on  a  piiper  mill, 
erected  subsequently  to  the  execution  of  the  lease,  upon  a  foundation 
in  existence  at  the  time  the  lease  was  made  upon  the  lessor *s  land,  it 
being  expressly  agreed  that  such  building  should  be  the  property  of  the 
lessee;  and  that  such  lien  was  prior  to  that  of  a  mortgagee  in  a  subse- 
quent mortgage.     First  Nat.  Bank  v.  Adam,  169 

2.  In  the  case  presented,  this  court  holds  that  notwithstanding  such 
lease  may  not  have  been  properly  acknowledged,  it  was  nevertheless 
entitled  to  record  and  was  notice  to  the  subsequent  mortgagee  of  tbe 
lessor's  rights.    Id.,  159 
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5.  Where  a  landlord  depmes  hia  tenant  ot  tiie  pof^session  of  the 
rented  property  he  can  not  recover  rent  during  the  time  the  tenant  is 
80  deprived  of  poesession,  even  if  the  lease  has  not  wholly  terminated. 
Id.,  159 

4.  A  lease  of  a  building  containing  a  clause  by  which  ^the  lessor 
agreed  to  '*  cause  to  be  placed  therein  and  in  successful  operation 
therein  a  steam  or  hydraulic  elevator  for  the  use  of  paid  second  party, 
for  operation  between  said  first  and  third  floorn,"  held  to  require  the 
lessor  to  maintain  and  operate  the  elevator  at  her  own  expense  during 
the  term  of  the  lease.     Schmohl  v.  Fiddick,  190 

^5.  Where  there  was  a  written  lease  for  a  term  of  years  between  a 
landlord  and  his  tenants,  and  in  pursuance  of  a  subsequent  verbal 
agreement  the  landlord  added  to  and  injprovedthe  premises,  for  which 
the  tenants  verbally  agreed  to  pay  an  increased  rent,  this  court  holds 
(the  tenants  claiming  to  have  vacated  the  added  space,  and  that  their 
verbal  agreement  was  void  under  the  statute  of  frauds)  that  under  the 
circumstances  the  additional  space  had  not  been,  and  could  not  be, 
without  the  surrender  of  the  entire  premises,  surrendered  to  the  land- 
lord,  and  that  the  tenants  were  liable  to, the  landlord  in  an  action  for 
use  and  occupation,  without  regard  to  the  statute  of  frauds.  Nock- 
hour  V.  Wiener,  2M 

6.  Upon  the  case  stated,  this  court  holds  that  the  grantee  of  the 
owner  of  a  farm  was  not  liable  to  the  owner  of  a  tenement  house  which 
bad  been  leased  by  his  grantor  for  the  use  of  his  farm  tenant,  for  the 
rent  of  such  tenement  house,  subsequent  to  the  expiration  of  an  expre^^s 
contract,  in  existence  at  the  time  of  the  sale  of  the  farm,  though  the  ten- 
ant continued  to  occupy  the  house.     Wilson  v.  Marshall,  806 

7.  Any  one  who  has  the  occupation  or  temporary  possession  of  land, 
whose  title  is  in  another,  is  a  *Menant,"  though  there  was  no  formal 
leasing.     Ins.  Co.  of  Penn.  v.  O'Connell,  357 

8.  There  can  be  no  distress  unless  there  has  been  an  actual  demise. 
Murr  V.  Glover,  87i 

9.  Land  was  conveyed  to  a  trustee  with  directions  to  pay  the  rent  to 
**0."for  life,  and  at  her  death  convey  the  fee  to  her  heirs.  "G.'' 
demised  to  appellant  and  died,  and  the  trustee  conveyed  to  appellees, 
who  were  her  heirs.  Upon  appellees'  distraining  for  rent,  it  is  held: 
That  the  relation  of  landlord  and  tenant  did  not  exist  between  appel- 
lees and  appellant,  and  they  could  not  distrain.    Id.,  o73 

10.  Nor  could  appellees  in  any  action  recover  for  rent  which  accrued 
before  the  death  of  G.    Id.,  373 

11.  Sec.  14,  Chap.  80,  R.  S  ,  giving  the  grantee,  heir,  etc.,  of  the 
lessor  the  same  remedies  for  the  recovery  of  rent  as  the  lessor  had,  can 
not  apply  where  there  is  no  privity  of  estate  between  the  lessee  and 
him  who  acquires  the  title.     Id.,  373 

12.  Where  a  lease  was  executed  with  the  provision  that  the  build- 
ings to  be  erected  on  the  leased  land  should  become  the  property  of  the 
lessor  at  the  expiration  of  the  leasts,  and  prior  to  the  expiration  of  the 
lease  such  buildings  were  destroyed  by  fire,  it  is  held:  That  under  the 
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learn  in  qua^tion  the  lessiiees  could  not  be  compelled  to  restore  the  build- 
ings;  that  the  buildings  having  been  insured  by  the  assignee  of  the 
lessees,  the  insurance  money  could  not  be  cFaimed  by  the  lessor,  the  said 
assignee  havin'g  nn  insurable  interest,  and  the  lease  containing  no  cove- 
nant that  the  build inirs  should  be  insured  for  the  benefit  of  the  lessor, 
and  that  although  the  buildings  may  have  been  destroyed  through  tn«^ 
tortious  act  of  one  of  the  lessees,  the  other  lessee  was  in  no  way 
responsible  to  the  landlord  for  such  act.    Clemson  v.  TrammeU,       414 

13.  In  an  action  brought  by  a  landlord  against  a  railway  company 
for  the  destruction  of  crops,  through  the  obstruction  of  a  natural  water, 
way,  on  the  leased  land,  by  reason  of  w  hich  the  landlord  lost  his  rent 
(which  was  to  be  paid  out  of  the  proceeds  of  the  crops  after  they  had 
been  iuarke ted  by  the  tenant),  it  is  held:  That  the  evidence  does  not 
support  the  declaration,  which  alleged  that  the  landlord  was  the  owner 
of  the  crops  destroyed.     O,  <t  M,  R.  R,  Co,  v.  Hoeliman,  429 

14.  Evidence  under  common  counts  in  assumpsit  is  held  to  have 
been  inadmissible  to  sustain  a  recovery  by  the  owners  of  a  house,  which 
was  personal  property,  against  a  party  who  had  tortiously  removed  the 
house.     Stockert  v.  Moekey,  Sishett  <t  Co.,  476 

15.  Where  a  lease  of  certain  premises  is  for  a  specific  purpose, 
cleairly  and  definitely  stated,  and  the  premises  are  used  for  a  different 
purpose,  an  injunction  may  be  issued  to  restrain  the  tenant  from  such 
unlawful  use,  and  the  amount  of  damages  suffered  by  the  landlord  is 
not  the  controlling  element.  Consolidated  Coal  Co.  of  St.  Louis 
V.  Schmisseur,  612 

LICENSES— See  Municipal  ConpORATioNS,  6. 

LIENS — See  Judgments  and  Decrbes,  3. 

LIFE  INSURANCE— See  Insurance.  8. 

LIMITATIONS— See  Nuisances.  7;  Real  Pbopkbtt,  8. 

1.  The  statute  of  limitations  runs  from  the  date  of  injury  and  not 
from  the  time  the  cause  thereof  was  improperly  constructed.  O.  dt  M. 
Ry.  Co.  V.  Elliott,  6«9 

MALICIOUS  PROSECUTION. 

1.  A  grand  juror  can  not  be  held  liable  in  an  action  for  malicious 
prosecution  for  what  he  siiys  and  does  as  a  member  of  the  grand  jury> 
Sidenery.  Russell,  446 

MANDAMUS. 

1.  Upon  mandamus  proceedings  instituted  against  a  municipality  to 
compel  the  paying  over  from  its  treasury  of  a  certain  sum  in  satisfac- 
tion of  a  judgment  named,  this  court  declines,  in  view  of  the  fact  that 
the  bill  of  exceptions  had  been  stricken  from  the  record  by  order 
of  court,  to  interfere  with  the  judgment  for  the  petitioner.  Village 
of  Marseilles  y.  Ilotclandi  849 

MASTER  AND  SERVANT— See  Corporations,  1. 

1.  In  an  action  for  the  recovery  of  compensation  for  the  pervices  of 
the  plaintiff  and  his  minor  son,  tendered  in  connection  with   the  pur- 
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chase  and  pbipmeni  of  stock,  this  court  declines,  in  view  of  the  evi- 
dence, which  is  sharply  conflicting,  to  interfere  with  the  verdict  in  his 
behalf.     Wallace  v.  Buckingham^  08 

2.  Judprment  for  the  plaintiff  in  an  action  for  wagfes,  where  the 
service  was  terminated  prior  to  the  expiration  of  the  contract,  held  to 
Lave  been  sustained  by  the  evidence,  there  having  been  several  trials. 
Jackson  v.  Crenek,  235 

3.  Where  a  master  ordere  a  servant  into  a  place  of  known  danger, 
if  the  danger  is  not  absolute  or  imminent,  so  that  the  injury  must 
almost  necessarily  result  from  obedience  to  the  order,  and  the  servant 
obeys  the  order  and  is  injured,  the  master  can  not  afterward,  in  order  to 
shield  himself  from  responsibility,  be  allowed  to  say  that  the  servant 
should  have  disobeyed  the  order.  Chicago  Anderson  Pressed  Brick 
Co.  V.  Sobkotciak,  312 

4.  Where  a  child  grows  up  as  a  member  of  a  person^s  family,  and, 
on  becoming  of  age,  agrees  with  such  person  to  remain  in  h»r  service 
if  she  will  give  her  a  certain  amount  of  money  upon  her  marriage,  she 
is  entitled  to  recover  it.    Stock  v.  Stoltz^  645 

MECHANICS' LIENS. 

1.  Under  the  mechanics'  lien  law  the  owner  may  be  compelled 
to  pay  to  sub-contractors,  material-men,  etc.,  more  than  the  entire  con- 
tract price,  in  case  he  fails  to  require  from  the  contractor  the  statement 
under  oath  provided  for  in  Sec.  35.     Conklin  v.  Plant,  264 

2.  Where  a  defendant  in  an  action  of  assumpsit  under  Sec  85  of 
the  lien  law  appears  and  submits  the  case  to  the  court  for  trial,  he  can 
not  in  this  court  for  the  first  time  raise  the  point  that  plaintiff  *s  remedy 
was  by  bill  in  chancery  under  Sec.  45.    ld.<,  264 

MORTGAGES. 

1.  A  clause  in  a  mortgage  providing  that  on  default  in  the  payment 
of  any  part  of  the  notes  thereby  secured  the  entire  interest  and  princi- 
pal should  become  due  at  the  election  of  the  mortgagee,  is  for  the  ben- 
fit  of  the  mortgagee,  and  he  is  not  bound  to  take  advantage  of  it. 
Therefore,  where,  on  default  of  payment  of  one  note,  the  mortgage 
was  foreclosed  as  to  that,  the  mortgagor  can  not  afterward  allege  that 
suit  on  another  note  is  barred  because  the  mortgagee  might,  had  he  so 
elpcted.  declared  it  due  and  sued  upon  it  in  the  first  foreclosure  suit. 
Bressler  v.  Martin^  122 

2.  A  mortgage  executed  by  one  partner  on  his  interest  in  partnt  r- 
ship  real  estat«  as  security  to  a  party  signing  a  note  with  him  as  surety, 
which  note  was  used  in  the  purchase  of  an  interest  in  property  used  by 
the  firm  (the  surety  having  been  compelled  to  pay  the  note),  creates  a 
valid  lien  in  favor  of  the  surety  even  as  against  creditors  of  the  firm. 
Miller  v.  Pobinson  Bank,  460 

3.  Where  two  of  three  partners  paid  in  cash  their  proportion  of  a 
firm  debt,  and  the  third  partner  gave  his  note  for  his  proportion,  which 
note  was  also  signed  by  sureties,  a  mortgage  given  by  this  partner  to 
secure  his  sureties  on  hi;*  interest  in  firm  realty,  has  no  less  equity  than 
a  li^n  of  a  firm  creditor.    Id,,  460 
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4.  A  ciauwe  io  a  deed  proTi«]ing  that  the  jn^ntee  tak^v  suliject  to 
incani brines  or  the  iotere^t  conveyed,  as  eff'ectaally  cb;uri;^-5  the  land 
conve\'ed  with  tb<»  incumbnuioe  of  the  mortfrAire  debt  as  if  the  grante** 
exprp«««ly  a«HUined  the  puyment  of  the  debt.     Id.^  4^ 

5.  Where  the  amount  of  a  mortg'age  is  deducted  from  the  pordia^ 
money  of  the  incamtjer>'d  property,  the  grantee  in  efft^  undertakes  to 
pay  the  amount  of  the  purchase  monpy  represented  liy  the  mortgage 
to  (he  bolder  thereof  and  is  estopped  from  denying  the  validity  of  the 
mortgnge.     /</.,  460 

6.  Jn  the  ca^  presented,  this  court  holds  that  the  interrening  peti> 
tion  of  judgment  creditors  was  properly  dismissed,  their  lien  being 
subject  to  that  of  the  original  complainant.     /<f.,  460 

7.  Where  the  representative  of  a  first  mortgagee,  at  the  sale  of  the 
mortg;tffed  premises  under  a  decree  foreclosing  a  second  mortgage  on 
the  same  premises,  purchased  the  premises,  and  the  sale  is  confirmed 
by  the  court,  and  is  not  redeemed  from,  in  equity  there  is  a  {^t)$fac- 
tion  of  the  first  mortgage  lien.     BelletiUe  Savings  Bank  ▼.  Reis,  495 

8.  I'he  fact  that  the  first  mortgagee  did  not  take  out  a  deed  on  the 
certificHte  of  sale  and  that  the  time  for  taking  out  (»uch  deed  bad  ex- 
pired does  not  prevent  this  ♦»ifect.     /rf.,  495 

9.  Upon  the  case  presented,  the  decree  of  the  court,  in  the  fore- 
closure of  the  second  mortgage  for  the  deficiency,  should  not  have  been 
declared  satisfied  by  the  decree  of  the  court  below,  and  that  decree  is,  in 
that  renpect.  modified.     Id.  495 

10.  The  omission  from  a  mortgage,  in  the  de^^cription  of  the  note  it 
was  given  to  secure,  of  a  nugatory  clause  in  the  note,  does  not  consti- 
tute variance,  the  description  being  according  to  the  legal  tenor  and 
effect  of  the  note.     Hoskina  v.  Cole,  541 

MUNICIPAL  CORPORATIONS-See  Evidence,  3;  Iitjunctions,  6;  Man- 
DAMU8,  1;  Personal  Injuries,  2. 

1.  In  nn  action  against  a  municipality  for  the  recovery  of  damages  for 
injuries  suffered  through  a  defective  sidewalk,  this  court  holds  that  the 
evidence  was  amply  Rufiicient  to  warrant  the  jury  in  finding  the  defend- 
ant guilty  of  negligence  in  failing  to  keep  the  same  in  repair,  dtp  qf 
Rockford  v.  HoUevheck^  40 

*l.  While  it  is  true  that  cities  are  not  required  to  use  the  same  degree 
of  ^nre  in  keeping  in  repair  walks  remote  from  the  center  of  the  city 
and  little  used,  as  they  are  required  to  exercise  in  regard  to  walks  in 
the  heart  of  the  city,  yet  if  there  is  sufficient  travel  to  justify  the  build- 
ing of  a  walk  at  all,  the  cily  can  not  be  allowed  to  let  it  go  into  decay 
or  become  a  trap.     Id.,  40 

8.  A  municipality  is  not  liable  in  damages  for  an  injury  inflicted  by 
a  servant  while  enforcing  an  ordinance  relating  to  the  public  welfare, 
such  as  killing  unmuzzled  doss.     Culver  v.  City  of  Streator^  77 

4.  It  seemM,  in  such  ca»(0,  that  the  servant  and  his  bondsmen  are  alone 
liable  to  the  person  injured.    Id.,  77 

5.  A  city  has  the  right,  as  incident  to  its  title  in  fee  simple  in  its 
streets  and  alleys,  to  make  any  appropriate  and  lawful  contracts  for 
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mining  and  taking  coal  from  under  its  streets,  provided  always  that 
all  such  contracts  must  be  subject  to  the  free  and  unobstructed  use  of  the 
streets  and  alleys,  so  as  in  no  wise  to  impair  their  usefulness,  nor  render 
them  in  any  manner  dangerous,  and  they  must  also  be  so  made  as  not, 
in  point  of  time,  to  exceed  the  legal  existence  of  such  corporation,  nor 
the  legal  existence  of  any  street  or  alley  in  such  city.  Umon  Coal 
Co.  V.  City  of  La  Salle,  93 

6.  Under  Sec.  9  of  the  organic  act  of  the  city  of  Kankakee,  which 
provides  that  **it  shall  be  the  duty  of  the  city  attorney  to  conduct  all 
the  law  business  of  the  corporation  and  of  the  departments  thereof," 
such  officer  is  authorized,  without  order  of  the  council,  to  take  an 
appeal  from  a  judgment  in  favor  of  the  defendant  in  a  prosecution  of  a 
person  for  peddling  without  a  license.    Ranna  v.  City  qf  Kankakee^ 

186 

7.  Where  the  defendant  objected  to  the  introduction  of  an  ordinance 
of  the  city  on  the  ground  that  all  the  ordinances  of  the  city  were 
revised  in  1888,  and  that  all  ordinances  not  included  in  the  revision 
were  repealed,  which  fact  was  established,  the  burden  was  also  on  him 
to  show  that  the  ordinance  objected  to  was  not  in  the  revised  list.   Id,, 

186 

8.  A  pf'rson  has  the  legal  right  to  use  a  sidewalk,  open  to  the  pub- 
lic in  a  city  or  village,  although  he  knows  or  might  know,  that  it  is  in 
a  defective  condition,  and  is  not  compelled  to  take  some  other  route 
to  ren(;h  his  destination.     City  of  Sandwich  v.  Dolan,  199 

9.  The  degree  of  care  required  of  a  person  so  using  a  defective  side- 
walk is  ordinary  care  under  all  of  the  circumstances  of  the  case,  and 
such  knowledge  of  the  defective  condition  of  the  walk  is  one  of  the 
circumstances  to  be  considered  by  the  jury  in  determining  the  question 
of  what  is  ordinary  care.     Id.,  199 

10.  In  the  case  at  bar  the  question  of  negligence  was  one  of  fact 
for  the  jury  under  all  the  circumstances  in  evidence,  and  the  jury  hav- 
ing been  carefully  and  correctly  ini«tructed,  the  verdict  will  not  be  set 
aside.  Slight  negligence  on  the  part  of  plaintiff  was  not  sufficient  to 
bar  a  recovery. '  Id.,  199 

11.  A  person  injured  through  the  negligence  of  another  is  only 
bound  to  use  ordinary  cjire  in  the  endeavor  to  effect  a  cure,  or  even  in 
the  determination  of  what  the  injury  is,  and  if  mistakes  occur,  the 
injured  party  having  used  ordinary  care  in  securing  surgical  attend- 
ance, the  injury  resulting  from  such  mistakes  is  in  law  regarded  as 
one  of  the  direct  results  of  the  injury.     Id,,  199 

12.  A  city  is  not  bound  to  keep  its  whole  street  fit  and  safe  for  foot 
passengers.  When  it  has  provided  a  reasonably  safe  sidewalk  for  per- 
sons to  walk  upon,  wide  enough  for  that  purpo'^e,  it  has  discharged  its 
whole  duty  in  that  regard.  President,  etc.,  of  the  Town  of  Harvard  v. 
Senger,  223 

13.  In  an  action  against  a  city  for  damages  for  the  death  of  a  child 
caused  by  the  caving  in  of  a  ditch  opened  by  defendant  in  a  public 
street,  this  court  holds  that  the  evidence  was  sufficient  to  support  the 
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finding  of  (he  jury  that  the  city  was  neg^iigent,  and  that  the  parents  of 
the  child  were  not,  negligence  not  being  imputable  to  the  child  becau^^e 
of  his  tender  years,  that  an  instruction  to  the  jury  on  the  question  of 
the  care  required  of  parents  toward  such  a  child,  though  open  to  objec- 
tion, was  not  fatally  erroneous,  and  that  the  admission  of  evidence  as 
to  the  pecuniary  condition  of  the  parents  was  proper,  as  throwing  lic;ht 
on  their  ability  to  watch  over  or  provide  an  attendant  for  the  child. 
City  qf  Aurora  v.  Seidelman,  285 

14.  The  corporate  limits  of  a  Tillage,  bounded  br  a  navigable  rivor, 
eitend  to  the  middle  of  the  stream.     Village  of  Marseilles  ▼.  Kiner, 

15.  In  an  action  by  the  creditor  of  a  city,  in  the  nam<)  of  the  city, 
on  the  official  bond  of  the  city  treasurer,  claiming  that  a  certain  fund 
in  such  treafiurer*s  posKession  had  been  appropriated  to  the  paym  'nt 
of  plaintiff's  debt,  this  court  holds,  that  upon  the  case  presented,  picas 
setting  up  in  substance  that  the  defenditnt  treasurer  hnd  paid  the  fund 
in  question  to  his  successor  upon  the  direction  of  the  city  council,  were 
good  on  demurrer.     Benshatr  v.  City  of  East  St.  Louis,  450 

16.  Upon  a  bill  filed  to  reform  a  warrant  drawn  in  favor  of  com- 
plainant on  a  city  treasury,  but,  by  mistake,  designating  the  wrong  fund 
out  of  which  the  warrant  should  be  paid,  this  court  holds  that  the  com- 
plainant should  have  alleged  and  proved  that  there  were  in  the  hands 
of  the  treasurer,  funds,  applicable  to  the  purpose,  s^uflicient  to  meet  the 
order.     City  of  East  St.  fjouis  v.  Rumsey  Mfg.  Co.,  458 

17.  If  the  state  of  a  city's  finances  is  such  that  its  council  can  not 
lawfully  authorize  the  issue  of  a  warrant  at  the  time  it  is  issued,  a  court 
of  equity  wil)  not  reform  the  same  when  it  has  been  unlawfully  ordered 
and  incorrectly  issued.     Id.,  458 

18.  A  bill  seeking  to  enjoin  the  mayor  and  aldermen  of  a  city  from 
granting  licenses  to  certain  parties  to  keep  dram  shops,  is  an  action  in 
which  the  city  has  an  interest,  and  under  the  ordinances  of  the  city  in 
question  the  mayor  is  warranted  in  securing  counsel  to  appear  and 
defend  such  suit,  the  city  attorney  having  decided  not  to  appear. 
Curtis  V.  Goiran,  v  516 

19.  Where  the  action  of  a  board  of  aldermen ,  in  allowing  and  order- 
ing paid  a  claim  against  the  city,  was  invalid  for  the  lurk  of  a  majority 
vote,  but  at  a  subsequent  meeting  by  a  majority  vote  the  board  passed 
a  resolution,  adopting,  ratifying  and  confirming  such  previous  action, 
this  resolution  was  equivalent  to  an  allowance  of  the  claini.     Id.,    516 

20.  Money  must  be  paid  out  of  the  city  treasury'  as  the  law  directs; 
payments  in  any  other  way  can  neither  be  directed  nor  ratified  by  the. 
city  council.     City  of  East  St.  Louis  v.  Flannigen,  596 

21.  Such  payments  must  be  confined  to  the  purposes  intended  by 
the  appropriation,  until  its  requirements  are  met;  but  asturplus  may  be 

.  applied  by  the  council  to  any  debt  due  by  the  city.     Id.,  596 

22.  Under  the  statutes  of  the  State,  the  board  of  supervisors  of  a 
coimty  has  power  to  employ  coun^sel  to  defeat  collection  of  a  tax  levied 
to  pay  bonds  of  the  county,  where  it  is  desired  to  procure  a  final  adjudi- 
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Ciition  upon  the  validity  of  such  bondi*;  and  the  fact  that  the  county  is 
not  a  nominal  party  to  the  suit  to  be  brought  is  inimateriaL  County 
of  Franklin  v.  Layman,  606 

23.  In  the  absenee  of  a  contract,  county  boards  have  no  power  to 
pay  county  funds  for  liabilities  incurred  by  private  individuals,  although 
it  may  be  shown  that  the  matter  about  which  the  liability  was  incurred 
inured  to  the  benefit  of  the  people  of  the  county.     Id.,  605 

24.  Actual  notice  of  the  defect  is  not  nece$>sary  to  render  a  city  liable 
for  injuries  sustained  by  reason  of  a  defective  sidewalk.  City  of 
Murphy shoro  v.  Baker,  667 

NEGLIGENCE— See  Municipal  Corporations,  9, 10, 11 ;  Personal  Inju- 
ries; Railroads,  11,  12. 

1.  A  person  wbo  places  a  powder  magazine  in  dangerous  proximity 
to  another's  dwelling,  is  liable  for  damages  resultinnr  from  its  explosion 
without  bis  direct  negligence.     Chicago,  etc,.  Coal  Co.  v.  Qlaan,     fS64 

NEGOTIABLE  INSTRUMENTS— See  Injunctions,  1;  Instructions,  1. 

1.  In  an  action  against  a  surety  upon  a  promissory  note  this  court 
holds  that  the  wife  of  the  principal  maker  thereof  was  not  a  competent 
witness  for  the  defendant;  that  the  weight  of  evidence  upon  the  mat- 
ter of  the  application  of  the  pajments  in  question  sustains  the  finding 
of  the  jury;  and  declines  to  interfere  with  th^ir  verdict  in  behalf  of  the 
plaintiff.     Craig  v.  Miller,  325 

2.  In  the  Ciise  presented,  minor  exceptions  to  the  evidence  and  the 
motions  for  a  new  trial  on  the  ground  of  newly  discovered  evidence, 
were  properly  overruled  by  the  trial  court.    Id.,  825 

NEW  TRIAL— See  Negotiablk  Instrumknts,  2. 

NUISANCES— See  Nkgligence.  1 . 

1.  The  owner  of  .a  private  residence  may  have  a  right  of  action 
against  the  parties  wbo  erect  and  operate  a  coal,  shed  adjacent  to  his 
premises  for*  his  individual  damages,  although  the  act«  of  defendants 
may  amount  to  a  public  nuisance.     Wylie  v.  El  wood,  244 

2.  Where  large  bodies  of  men  congregate  to  share  the  benefits  of 
the  commerce  of  a  city  there  must  of  necessity  be  some  inconveniences 
borne  without  legal  remedy,  but  there  is  no  legal  nor  physical  necessity 
for  locating  immense  coal  sheds  in  the  very  heart  of  the  business  and 
residence  property  in  cities  along  the  line  of  railways.     Id.,  244 

8.  Where  the  establishment  and  maintenance  of  a  public  nuisance 
results  in  injuries  to  others,  it  is  not  necessary,  in  order  to  render  the 
person  maintaining  it  liable,  to  show  his  immediate  and  direct  agency 
in  causing  the  injury.     Chicago,  etc..  Coal  Co.  v.  Glass,  864 

4.  Nor  is  it  necessary  that  the  nuisance  shall  have  been  prohibited 
bylaw.    Id.,  364 

5.  The  maintaining  of  an  obstruction  to  a  natural  watercourse  is  a 
violation  of  a  public  duty  and  an  invasion  of  private  rights,  for  which 
damages  are  recoverable  by  persons  injured.  0.  c^  M,  E.  B,  Co.  v. 
Siugletary,  426 
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6.  The  fact  that  the  plaintiif  purchases  land  after  the  erection  of 
the  obstrnction  in  question,  does  not  bar  his  right  of  action.  He  is  not 
bound  to  assaoie  tkit  the  defendant  will  maintain  the  nuisance  after 
notice  to  abate  it,  nor  to  refrain  from  putting  in  crops  because  of  the 
danger  of  overflow,    /d.,  425 

7.  Upon  the  case  stated,  the  statute  of  limitations  presented  no  bar. 
Id..  425 

PARENT  AND  CHILD— See  Mctnicipal  Corporations.  18. 

PARTIES— See    Judgubnts   and  Decrees,  15;  Municipal  Corpora- 
tions, 21. 

PARTNERSHIP— See  Mortgages,  2.  8. 

ll  When  individuals  hold  tbemfielves  out  to  the  world  as  partners 
and  all  of  them  have  or  are  chargeable  with  knowledge  of  the  character 
of  business  openly  and  publicly  transacted  by  one  or  more  members  of 
the  firm,  no  member  thereof  will  be  relieved  from  responsibility  for 
acts  done  by  another,  with  third  persons  innocently  and  in  good  faiih' 
dealing  with  such  partner  or  partners  acting  apparently  within  the 
scope  of  the  partnership  business,  although  such  acts  may  be  in  excess 
of  the  authoritjr  of  the  partners  so  dealinflr  undir  a  private  agreement 
between  the  members  of  the  firm.     Wiley  v.  Deerivg,  1G9 

PAUPERS. 

1.  In  an  action  under  Sec.  3,  Chap,  107,  R.  8.,  for  bringing  a  pau- 
per into  the  county,  this  court,  on  the  evidence,  reverses  a  judgment 
for  plaintiff.     Harding  v.  The  People.  617 

PAYMENT— See  Judgment  and  Drcrrbs.  H. 

PERSONAL  INJURIES— See  Instructions.  5.  17;  Master  and  Serv- 
ANT,  3;  Municipal  Corporations;  Railroads. 

1.  Every  one  is  bound  to  take  notice  of  the  fact  that  the  street  and 
sidewalk  in  front  of  buildings  in  process  of  erection  are  more  or  less 
obstructed  by  building  material  and  grading  and  excavating.  These 
obstructions  being  unavoidable,  the  public  must  submit  to  some  incon- 
venience and  use  a  higher  degree  of  care  in  using  streets  and  walks  so 
torn  up  or  obstructed.  President,  ete,y  of  the  Town  of  Harvard  v. 
Senger.  223 

2.  Where  the  evidence  shows  that-the  walk  in  question  was  four  or 
five  feet  wide,  and  smooth  and  level,  evidence  that  the  injury  resulted 
from  plaintiff's  falling  over  a  random  brickbiit  or  stone,  which  might 
have  been  thrown  or  dropped  upon  the  walk  at  any  time  without  the 
agency  of  the  city,  is  insutiicient  to  render  it  liable.     Id,,  228 

3.  In  an  action  brought  to  recover  damages  caused  by  negligent 
driving,  held,  Ist^  that  no  contributory  negligence  on  part  of  plaintiff 
was  shown;  2d,  that  the  evidence  was  sufficient  to  justify  the  jury  in 
finding  that  the  driver,  whose  negligence  caused  the  injury,  was  acting 
at  the  time  of  the  injury,  in  the  employ  of  defendants.  Livingston  v. 
Bciuchen8t  544 
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PLEADINGS— See  AppealandErrou.S:  Municipal  Corporations,  15; 
Practice,  17 j  Quo  Warranto;  Railroads,  12;  Usury,  2. 

1.  Where  parlies  desire  to  raiBe  questions  upon  the  pleadings, 
they  must  be  abstracted.     City  qf  Rockford  v.  Hollenheck,  40 

2.  The  fact  that  a  declaration  alleged  that  an  injury  complained  of 
was  suffered  by  plaintiff  juRt  as  she  was  about  to  step  upon  the  side- 
walk, while  the  proof  showed  that  it  was  suffered  after  she  was  on  the 
sidewalk,  ia  not  a  variance  of  sufficient  importance  to  affect  the  verdict. 
Id.,  40 

3. '  A  declaration  failing  to  set  up  a  state  of  facts  that  will  warrant 
a  recovery,  but  which  on  the  other  hand  shows  that  none  can  be  had,  is 
bad.     Culver  v.  City  of  Streator,  77 

4.  An  ad  damnum  placed  at  $500  is  sufficient  to  sustain  a  verdict  for 
$375,  although  in  the  body  of  declaration  the  damages  are  put,  under  a 
videlicet,  at  3200.     C  dt  A.  R,  R,  Co,  v.  O'Brien^  155 

5.  In  an  action  on  an  appeal  bond  one  allegation  in  a  single  count  of 
the  affirmance  of  the  judgment  is  sufficient,  although  the  count  alleges 
two  breaches.     Sanger  v.  Nadlehoffer,  252 

6.  The  allegations  of  the  declaration  in  the  case  at  bar  of  the  dam- 
ages arising  from  the  continuance  of  the  injunction,  held,  to  have  been 
sufficient,  after  issue  joined,  and  that  a  motion  in  arrest  was  properly 
overruled.     Id.,  252 

7.  A  plea  of  the  general  issue,  after  overruling  of  a  demurrer,  is  a 
waiver  of  the  right  to  move  in  arrest  of  judgment,  for  the  legal  insuffi- 
ciency of  the  declaration.     Chicago,  etc.y  Coal  Co.  v.  Glass,  364 

8.  An  action  for  money  due  under  a  contract  by  which  plaintiff 
conveyed  land  to  the  defendant  with  the  agreement  that  he  was  to 
receive  all  over  a  certain  amount  which  defendant  should  receive  when 
he  should  sell  it,  can  be  maintained  under  a  declaration  contiiining  the 
common  counts  for  money  had  and  received.    Knohloch  v.  Romeis, 

bll 

9.  There  is  no  variance  between  a  declaration  charging  that  the 
flood  causing  the  injuries  was  caused  by  the  filling  of  a  trestle,  and 
evidence  showing  that  the  flood  was  caused  by  the  deposit  of  a  drift, 
which  deposit  was  caused  by  filling  the  trestle.  Ohio  dt  M.  Ry,  Co,  v. 
Eniott,  589 

10.  A  plea  in  estoppel  must  have  a  formal  commencement  and  con- 
clusion to  mark  its  special  character;  their  absence  can  be  reached  by 
general  demurrer.     City  of  East  St,  Louis  v.  Flannigen,  596 

11.  A  plea  in  estoppel  must  aver  that  the  new  matter  in  the  plea 
will  be  relied  on  as  an  estoppel,  and  it  must  be  so  pleaded.    Id.,    596 

12.  A  plea  which  purports  to  answer  the  whole  declaration,  but 
answers  it  in  part  only,  is  demurrable.     Id.,  596 

PRACTICE— See  Appeal  and  Error;  Bili^  op  Exceptions;  Criminal 
Law,  1;  Evidence,  2,  20;  Instructions,  Judgments  and  Decrees, 
4,  5, 13,  18;  Mechanic's  Liens.  2;  Pleading. 

1.  A  party  will  .never  be  allowed  to  take  advantage  of  his  own 
wror.g  or  of  the  errors  of  the  court  induced  on  his  own  motion.  Job- 
bins  v.  Gray, '  208 
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2.  A  party  who  appears  and  enters  upon  the  trial  of  material  facts 
requiring  affidavitB  and  witnesses  for  their  proof  can  not  be  allowed  to 
limit  his  app<*arance  to  a  special  purpose.    Dean  v.  Geflaeh,  233 

8.  If  additional  time  is  desired  within  which  to  file  a  record  in  this 
court,  the  motion  therefor  munt  be  made  within  the  statutory  time  for 
filing  the  record.     Ifosa  v.  Piano  Steel  Works,  323 

4.  If  a  continuance  is  desired  for  the  purpose  of  procuring  an 
amendment  of  the  record,  the  correct  practice  is  to  first  file  a  copy  of 
the  record  in  as  perfect  form  as  may  be  had.  and  then,  upon  sugges- 
tion  of  diminution  of  the  record,  and  tho  procuring  of  a  writ  of 
certiorari,  to  move  for  a  continuance  until  the  amendment  can  be 
procured  in  the  court  below.    Id.,  323 

5.  It  is  error  to  exclude  from  the  jury  pleas  which  have  been  filed 
in  the  cause.     Boeker  v.  Hesa,  332 

6.  A  challenge  to  the  array  must  be  based  on  objection  to  all  the 
jurors  composing  the  panel,  and  taken  in  apt  time.    Clears  v.  Stanley ^ 

838 

7.  Where  time  for  presenting  bill  of  exceptions  was  extended  by 
agreement  beyond  time  fixed  by  the  judge,  but  the  bill  was  not  pre- 
sented within  the  time  as  so  extended,  it  is  held:  That  the  bill  not 
having  been  presented  to  the  judge  within  the  time  first  fixed  by  him, 
being  in  vacation,  he  lost  jurisdiction  of  the  matter,  and  was  powerless 
to  again  extend  the  time,  in  vacation  or  term  time,  without  consent  of 
the  parties.     Village  of  Marseilles  v.  Howland,  350 

8.  The  merit**  of  a  cause  will  not  be  considered  by  this  court,  "unless 
an  abstract  of  the  record  is  furnished.    Allison  v.  Allison,  38o 

9.  An  index  of  the  record  is  not  sufficient.    Id.f  885 

10.  The  state's  attorney  may  properly  supply  a  copy  of  an  informa- 
tion when  the  original  has  been  lost  from  the  files.  Long  v.  The  Pio- 
ple,  481 

11.  A  person  not  bavinflr  been  made  a  party  to  a  suit  originally,  can 
not  become  a  party  on  the  mere  suggestion  of  defendant's  counsel. 
L.  E.  <tSt.  L.  Con.  R.  R.  Co.  v.  Surwald,  625 

12.  Upon  a  motion  to  dismiss  a  suit  on  the  ground  that  tho  com- 
plainant is  anon-resident  it  must  be  shown  that  the  complainant  was 
such  at  the  time  the  suit  was  instituted.    Johnson  v.  Huber,  527 

13.  The  right  of  the  complainant,  a  married  woman  and  a  resident 
of  MiFsouri,  to  maintain  an  action  in  this  State  for  the  protection  of 
her  property  interests  here,  depends  upon  the  statute  of  this  State  as 
to  the  rights  of  married  women,  and  not  upon  the  statute  of  Mis^souri; 
hence  it  was  not  necessary  to  plead  and  prove  the  statute  of  that  State. 
Id.,  527 

14.  The  judgment  of  the  court  below  affirmed  under  rule  26,  the 
abstract  being  defective.     Medley  v.  Mix,  550 

15.  Objections  for  want  of  a  similiter  to  the  plea  of  the  general 
issue  and  replication**  to  special  pleas,  can  not  be  made  for  the  first 
time  in  this  court.     St.  L.,  A.  <!t  T.  H.  R.  R.  Co.  v.  Brown,  552 

16.  Judgment  can  not  be  entered  on  a  verdict  finding  on  part  of 
the  issues  and  silent  as  to  others.    Hackett  v.  Jones,  562 
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17.  Oq  xnotioQ  by  defendants  for  judgment,  based  on  an  agree- 
ment of  compromise  claimed  by  plaintiff  to  have  been  obtained  from 
her  through  fraud,  the  court  may  inquire  into  and  determine  the  ques- 
tions raised,  withont  compelling  defendants  to  plead  the  agreement, 
and  make  an  issue  for  nubmission  to  a  jury.  Washington  y.  L.  a^  A\ 
H.  a*  Co»f  658 

PRINCIPAL  AND  SURETY—See  Bonds,  1,  2;  Mortgages,  2;  Negotia- 
ble Instruments,  2;  Schools.  1. 

1.  Where  judgment  on  a  note  is  paid  by  the  surety,  thousrh  ho 
was  not  a  party  thereto,  the  note  and  judgment  are  thereby  absolutely 
extinguished  as  a  cause  of  action.     Cleiman  v.  Murphy,  633 

QUO  WARRANTO. 

1.  Upon  a  petition  in  a  quo  warranto  proceeding,  charging  the 
defendant  with  holding  and  exercising,  without  warrant  in  law,  the 
oifice  of  police  magistrate  and  justice  of  the  peace  in  East  St.  Louis, 
in  St.  Clair  county,  this  court  holds  that  a  plea,  alleging  in  substance 
that  defendant  was  a  duly  elected  and  qualified  police  magistrate,  in. the 
village  of  New  Brighton,  in  the  same  county  of  St.  Clair,  was  good 
on  demurrer.     People  v.  Wf/attt  454 

2.  A  police  magistrate  may  lawfully  exercise  a  part  of  the  functions 
of  his  ofiice  throughout  the  counfy  in  which  he  is  elected.  If  he 
exceeds  his  authority  the  proper  remedy  is  not  by  quo  warranto.    Id., 

454 

RAILROADS.— See  Evidence,  15, 16,  17,  18,  19;  Fences;  Highways,  1; 
Instructions,  5.  ' 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for 
death  oF  plaint  iff  *s  intestate,  alleged  to  have  been  caused  by  the  use,  by 
defendant,  of  a  locomotive  with  a  defective  boilor,  this  court  holds  that 
declarations  made  by  defendant's  master  mechanic  and  an  otficer  hav- 
ing general  supervision  of  all  matters  pertaining  to  defendant's  machin- 
ery, track,  buildings,  bridges,  etc.,  several  days  after  tbe  accident,  in 
regard  to  the  condition 'of  the  boiler  in  question,  were  not  admissible. 
C.  <*  St.  L,  R.  R.  Co,  V.  Ashling,  99 

2.  In  an  action  against  a  railroad  company  by  the  proprietor  of  hot<>l 
property,  for  injury  alleged  to  have  been  done  to  same,  by  defendant 
doubling  its  track,  erecting  a  signal  station,  etc.,  adjacent  to  the  same, 
this  court  holds  that  a  verdict  for  one  cent  as  damages  was  sustained 
by  the  evidence,  and  that  there  were  no  material  errors  in  the  instruc- 
tions or  in  the  admissions  of  evidence.  McCarty  v.  C  B.  dt  Q.  R.  R. 
Co,,  273 

3.  In  an  action  against  a  railroad  company  to  recover  damages  for 
the  killing  of  plaintiff's  horse,  where  the  alleged  negligence  was  the 
absence  of  cattleguards  at  a  crossing,  and  the  failure  to  fence,  and  the 
evidence  showed  that  plaintiff's  horse  went  upon  the  track  at  and  on 
the  crossing  of  a  public  highway,  and  was  there  killed  by  the  defend- 
ant's engine,  this  court  holds  that  the  alleged  negliprence  of  defendant 
was  immaterial,  and  the  jury  should  have  been  instructed  to  return  a 
verdict  for  defendant,    if.  at  0,  R.  R.  (  o.  v.  Moore,  519 
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4.  A  r.iilroad  company  is  bound  to  constroct  and  maintain  ita 
trestles  over  natural  watercourses  so  as  not  to  catch  driftwood  and 
cau^  overflow  on  adjoining  land.  St,  L.,  A,  <t  T,  H.  B.  R.  Co.  v. 
Brown  f  552 

5.  In  an  action  a^^inst  a  railroad  company  for  injury  to  plain  tiff  *8 
crops,  caused  by  its  dicing  a  ditch  which  diverted  water  from  its 
natural  course,  this  court  sustains  a  verdict  for  plaintiff.  E.  St.  L.  <t 
C.  By.  Co.  V.  Eiaentraut,  f.63 

6.  Though  a  railroad  company  has  the  prescriptive  right  to  maintain 
an  embankment  at  a  certain  height,  it  can  not  acquire  the  prescriptive 
right  to  increase  its  height,  unless  each  increase  is  acquiesced  in  by 
persons  interested  for  the  time  necessary  to  create  a  prescriptive  right. 
O.  (t  M.  By.  Co,  V.  Elliott,  589 

7.  The  improper  and  unlawful  construction  and  maintenance  of  its 
roadl)ed  by  a  railroad  company  is  a  continuing  breach  of  duty,  and  each 
injury  suffered  by  reason  thereof  constitutes  a  new  cause  of  action. 
Id.,  589 

8.  The  fact  that  a  person  acquired  his  interest  in  land  flooded  by 
reason  of  a  negligently  built  trestle,  after  it  was  built,  can  not  defeat 
his  recovery.     St.  L.,A.  <t  T.  H.  B.  B.  Co.  v.  Brown,  552 

9.  The  improper  and  unlawful  construction  of  the  trestle  is  a  con- 
tinuing breach  of  duty  on  the  part  of  the  railroad  company,  and 
each  injury  suffered  by  reason  thereof  constitutes  a  new  cause  of  action. 
Jd.,  552 

10.  Knowledge  at  the  time  one  acquires  an  interest  in  land  of  the 
improper  construction  of  a  trestle  on  an  adjoining  railroad  and  the 
danger  of  its  diverting  a  natural  watercourse  and  causing  an  overflow 
on  his  land,  can  not  defeat  his  right  to  recover  for  injuries  from  such 
overflow.     O.  i^M.  By.  Co.  y'.  Elliott,  589 

11.  There  is  no  negligence  in  a  railroad  company*s  failure  to  fence 
in  its  tracks  at  a  station  at  which  its  trains  stop  for  freight  and  passen- 
gers, which  is  situated  in  a  hamlet  laid  off  in  lots  and  blocks  but  not 
incorporated.    L.  E.  db  St.  L.  Cons.  B.  B.  Co.  v.  Scott,  635 

12.  A  declaration  seeking  to  charge  a  railroad  company  with  negli- 
gence in  not  maintaining  a  fence  along  its  road,  and  cattleguards  at 
road  crossings,  is  fatally  defective  if  it  does  not  allege  that  defendant's 
line  or  some  part  of  it,  was  open  for  use  the  six  months  preceding. 
Cannon  v.  L.  E.  dt  St.  L.  Cons.  B.  B.  Co.,  640 

18.  A  railroad  company  is  not  liable  in  damages  under  Sec.  48,  Chap. 
114,  Coth.  Stat.  18h3,  for  destruction  of  crops  by  animals,  on  land 
adjoining  its  right  of  way,  due  to  its  failure  to  maintain  proper  fences 
and  cattleguards.  The  act  applies  only  to  damage  done  on  its  right  of 
way.    Id.,  640 

REAL  PROPHRTY—See  Agency;   Instructions,  16;   Judgment    and 
Deckees,  15,  17. 

1.  It  i3  not  necessary  that  a  title  in  fee  simple  should  always  be 
shown  or  deducible  by  record.  Such  title  may  result  from  sufficient 
length  of  posiiession  to  bar  an  action,  or  from  possession  and  the  pay- 
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ment  of  taxes  under  color  of  title  for  the  time  reqtiired  by  law.    Phasiiix 
Ins.  Co.  Y.  Whiteleather.  60 

2.  In  a  controverfly  turninpr  upon  the  meaninpr  of  a  transactipn. 
involving?  the  giving  of  deeds  and  the  execution  of  notes  and  mortgage, 
the  same  growing  out  of  an  arrangement  entered- into  for  the  support 
of  a  third  person,  this  court  holds  that  the  trLal  court  erred  in  excludincr 
evidence  going  to  show  the  value  of  the  property  in  question.  Treiahel 
V.  Weise,  81 

3.  Where  the  grantee  holds  a  covenant  from  his  grantor  that  he  will 
warrant  and  defend  the  title,  the  covenantee  may  defend  for  him,  and 
when  he  has  in  good  faith  done  so,  the  taxable  costs  and  attorney's  fees 
necessarily  paid  in  such  defense  may  be  recovered  from  the  grantor. 
Wahh  V.  Dunn,  146 

4.  The  same  principle  applies  when  the  covenantee,  aft^r  notice  to 
his  covenantor,  seeks  to  obtain  pofvession  of  that  for  which  he  has  paid 
his  money,  relying  upon  his  covenants,  upon  refusal  or  neglect  of  his 
grantor  to  put  him  in  possession,  and  institutes  proceedings  to  obtain 
such  possession,  and  is  cast  in  his  suit  for  want  of  title  in  his  grantor. 
Id.,  146 

5.  In  an  action  by  the  vendor  against  the  vendee  to  obtain  specific 
performance  of  a  contract  for  the  purchase  of  land,  where  the  defense 
was  that  the  vendor  had  made  fraudulent  misrepresentations  to  induce 
the  sale  and  that  there  was  less  land  than  the  contract  called  for,  this 
court  holds,  that  the  vendee  failed  to  show  by  a  preponderance  of  testi. 
mony  that  he  had  failed  to  get  the  quantity  of  land  contracted  for,  and 
that  there  was  a  total  failure  of  proof  to  charge  vendor  with  fraudulent 
misrepresentations.     Jobbins  v.  Gray^  208 

6.  In  the  case  presented,  the  '*  one  half  of  the  water  power  of  the 
river  "  mentioned  in  the  contract  had  reference  only  to  the  one  half  of 
the  water  power  on  the  east  side  of  the  river  and  adjacent  to  the  land 
convej'ed,  and  a  decree  for  the  balance  of  the  purchase  money  was 
correct.     Id.,  208 

7.  The  purchasers  at  a  master's  sale  under  a  decree  in  foreclosure 
having  received  the  certificate  of  purchase  but  failed  to  demaild  or 
obtain  a  deed  from  the  master  within  the  period  of  five  years  from  the 
expiration  of  the  redemption  period,  it  is  held:  That  the  certificate 
was  null  and  void,  and  that,  no  excuse  for  negligence  being  shown, 
equity  would  not  intprfere  to  relieve  them  from  the  legal  effect  of  such 
negligence.     Trustees  of  Schools  v.  Love,  418 

8.  Upon  the  case  presented,  the  fact  that  the  purchaeers  were  school 
trustees  did  not  prevent  the  bar  of  the  statute  from  taking  effect,  the 
rule  that  the  statute  does  not  run  against  the  government  not  being  ap- 
plicable.    Id.,  418 

RECEIVERS. 

1.  A  person  who  deals  with  a  receiver,  in  his  official  capacity,  and 
makes  purchases  at  a  sale  by  him  in  such  capacity  and  receives  and 
retain*  certain  goods,  is  estopped  from  denying  that  such  person  was  a 
receiver  duly  appointed  and  qualified.    Hanke  v.  Blattner,  394 
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2.  Where  the  purchaser  at  such  sale  fails  to  comply  with  the  terms 
thereof,  the  receiver  can  not  properly  report  the  same  to  the  court,  an<l 
his  failure  to  so  report  can  not  be  urfred  by  the  purchaser  in  defense 
to  an  action  for  the  purchase  money.     Id.,  394 

3.  Where  a  receiver's  sale  is  upon  th^  published  terms  of  part  cash 
and  the  balance  upon  secured  note  due  in  six  months,  the  failure  of  a 
purchivser  to  give  the  note  is  a  breach  of  the  contract  and  authorizes 
immediate  suit.     Id.,  391 

4.  A  receiver  appointed  under  Sec.  25,  Chap.  32,  Starr  &  C.  III. 
Stats.,  is  empowered  to  bring  suit  in  such  case  without  special  leave  of 
court.     Id.,  394 

5.  Upon  the  case  presented,  this  court  holds  that  the  fact  that  the 
quantity  of  the  articles  sold  did  not  correspond,  upon  actual  count, 
with  the  estimate  made  at  the  time  of  the  sale,  does  not  entitle  the 
pun  h<v<^r  to  any  redress.     Id. ,  394 

REI'LEVIN—See  Jurisdiction,  3. 

1.  In  an  action  of  replevin  brought  by  the  vendor  of  a  pair  of  mules 
agaiinst  the  purchaser  of  the  same  from  his  vendee,  claiming  that  the 
title  of  the  mules  was  in  plaintiff  beciiuse  of  an  unpaid  balance  on  the 
original  purchase  price,  the  sale  having  been,  as  claimed,  conditional, 
this  court  holds  that  there  was  no  sufficient  evidence  to  show  that  the 
defendant  was  other  than  a  bona  fide  purchaser,  and  that  the  plaintiff, 
having  put  it  out  of  his  power  to  return  the  property  received  by 
him  in  part  payment  for  the  mules,  could  not  rescind  the  sale  and 
therefore  could  not  maintain  replevin.     T>\al  v.  Petef'son,  478 

2.  The  award  of  a  writ  of  retorno  by  the  court  below  being  authorized 
neither  by  the  state  of  the  pleadings,  nor  by  the  finding  of  facts,  the 
judgment  is  reversed.     Kern  v.  Woolset/,  651 

3.  In  replevin  against  a  sheriff,  for  property  levied  on  by  him, 
where  the  pleas  are  non  cepit,  non  detinet,  property  in  another  and 
special  pleas,  a  verdict  of  not  guilty  is  responsive  to  the  pleas  of  non 
cepit  and  fwn  detinet  only,  and  does  not  warrant  au  award  of  a  writ  of 
retorno  hahendo,     Haekett  v.  Jones,  562 

SCHOOLS. 

ft 

1.  If  a  township  treasurer,  acting  on  the  advice  of  members  of 
the  board  of  directors,  but  against  his  own  judgment,  lends  money 
belonging  to  the  school  fund  on  less  security  than  required  by  the  stat- 
ute, whereby  it  is  lost,  he  and  the  sureties  on  his  official  bond  ere 
liable.     Board  of  Trustees,  ete.  v.  Baker,  620 

SHERIFF. 

1.    In  a  controversy  involving  accounts  between  a  county  and  its 

sheriff,  it  being  sought  by  the  former  to  recover  a  large  sum  alleged 

.    to  have  been  illegally  paid  the  latter,  and  by  hitai  an   amount  claimed 

to  be  due  for  fees  and  expenses,  this  court  declines  to  interfere  with  a 

judgment  in  his  behalf.     County  of  La  Salle  v.  MilUgan,  346 

SPECIFIC  PERFORMANCE— See  Evidence,  20j  Real  Pkopbrty,  5. 

STOCK— See  Evidekce,  15.  16,  17,  18,  19. 
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TaXES— See  Drainage,  5. 

1.  Where  a  tax  has  been  collected  for  some  special  purpose,  and  for 
Bome  reason  the  purpose  has  failed,  and  t^e  money  can  not  be  paid  out 
on  any  otlier  account,  then  the  officer  to  whom  the  (ax  has  been  paid 
becomes  the  bailee  of  the  party  paying  the  tax  and  should  pay  it  back 
on  demand.    Kerr  v.  Butz,  220 

TRESPASS. 

1.  If  a  distraint  of  goods  for  rent  be  le^ral  in  its  inception,  the 
failure  of  the  hind  lord  to  begin  legal  proceedings  under  the  statute, 
and  the  return  of  the  goods  to  the  tenant,  who  accepts  the  same,  do  not 
render  the  distraint  unlawful  ah  initio,     Gihnore  v.  Fries^  \6l 

2.  Where  the  line  repairer  of  a  telegraph  company  has  authority  to 
cut  down  trees  which,  in  his  judgment,  endanger  tbe  company's  wires, 
and  commits  trespass  in  doing  so,  the  company  is  liable.  Western 
Union  Tel,  Co,  v.  Satterjield,  '  386 

USURY. 

1.  Any  mode  of  arriving  at  the  amount  of  interest  to  be  paid  on  a 
loan,  the  contract  for  which  is  made  in  advance,  which  results  in  the 
tiiking  and  receiving  more  than  at  the  rate  often  per  cent  per  annum 
on  each  one  hundred  dollars  loaned,  mu^t  be  regarded  as  a  device  to 
evade  the  usury  law.  That  the  lender  acted  in  good  faith  and  was  free 
from  actual  intent  to  violate  the  hiw  is  immaterial.     Drury  v.  Wolfe, 

28 

2.  A  plea  or  answer  in  chancery  setting  up  usury  as  a  defense,  must 
set  out  specifically  in  what  the  usur}'  consiRtH,  and  the  proof  must  sus- 
tain the' specific  allegations.     Hoakinsy,  Cole,  541 

3.  Taking  interest  in  advance  at  bgal  rate  is  not  u^^ury.  So,  too,  a 
debtor  on  settlement,  may  allow  interest  on  annual  interest  due  and 
unpaid,  and  this  will  not  make  the  iranpaction  usurious.     Id.,         641 

4.  The  note  in  the  case  at  bar  was  not  usurious  upon  its  face  and  did 
not  constitute  an  agreement  in  advance  to  pay  compound  interest. 
Id.,  541 

5.  There  being  a  conflict  of  evidence  as  to  the  specific  charge  of 
usury  set  up  in  the  answer,  the  decision  of  the  chancellor  on  that  point 
will  not  be  disturbed.     Id.,  541 

WATERS— See  Dkainagbj  Injunctions,  3;  NaisANCES,  6;  Railroads, 
4.  5,  10. 

WILLS. 

1.  Under  a  will  introduced  in  evidence,  the  wife  of  the  testator 
became  life  tenant  of  the  real  estate  in  controversy,  and,  as  she  con- 
tinued to  occupy  it,  h:  d  a  homestead  therein  up  to  the  time  of  her 
death.    Johnson  v.  Huber,  527 

WITNESSES— See  Evidence,  4,  5, 
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